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JUSTICES  OF  THE  SUPREME  COURT 

DURING  PBBIOD  OOVBRED  BY  THIB  VOLUME, 


CHDBr  justicb: 

Hon.  William  A.  Johnston,  . 

jusncBS: 

Hon.  AmuAN  L.  Greene, 
Hon'.  Rousseau  A.  Bubch, 
Hon.  Henry  F.  Mason,  . 
Hon.  Clark  A.  Smith,  . 
Hon.  Silas  W.  Porter,  . 
Hon.  Charles  B.  Graves, 


Minneapolis* 

Newton. 
Salina. 
Garden  City. 
Cawker  City. 
Kansas  City. 
Emporia. 


OFFICERS: 

Clerk,    .    .  Delbert  A.  Valentine,  Clay  Center. 

Reporter,     Llewellyn  J.  Graham,  Topeka. 

Librarian,    James  L.  King,     .    .    .  Topeka. 

Atty.'CrefL,   Fred  S.  Jackson,*    .    .  Eureka. 


SESSIONS: 

The  Supreme  Court  meets  for  the  hearing  of  causes  in  every 
month  but  August  and  September,  each  session  beginning  on 
the  first  Monday  of  the  month,  except  the  January  and  July  ses- 
sions, which  begin  on  Tuesday. 

*  Sacoeeded  Chiles  C  Coleman^  whose  term  expired  January  14»  1007. 
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JUDGES  OF  THE  DISTRICT  COURTS 

AT  THB  PRESENT  TIME   (JUNE,  mi). 


Dint. 

1 Hon.  jambs  H.  QILLPATRICK Leavenworth. 

2 Hon.  benjamin  F.  HUDSON Atchison. 

3 Hon.  ALSTON  W.  DANA Topeka. 

4 Hon.  CHARLBS  A.  SMART OtUwa. 

5 Hon.  FRBDBRICK  A.  MBCKBL Cottonwood  Falls. 

6 Hon.  WALTER  L.  SIMONS Fort  Scott 

7 Hon.  LBANDER  STILLWELL Brie. 

8 Hon.  OSCAR  L.  MOORE Abilene. 

9 Hon.  PETER  J.  GALLB McPherson. 

10 Hon.  WINFIBLD  H.  SHELDON Paola. 

11 Hon.  CORB  A.  McNBILL Columbus. 

12 Hon.  WILLIAM  T.  DILLON BellevUle. 

13 Hon.  GRANVILLE  P.  AIKMAN El  Dorado. 

14 Hon.  THOMAS  J.  FLANNELLY Independence. 

15 Hon.  RICHARD  M.  PICKLER Smith  Center. 

16 Hon.  BLMBR  C.  CLARK Oswego. 

17 Hon.  WILLIAM  H.  PRATT Phllllpsburg. 

18 Hon.  THOMAS  C.  WILSON Wichita. 

19 Hon.  CARROLL  L.  SWARTS Arkansas  City. 

20 Hon.  JERMAIN  W.  BRINCKBRHOFF  . . .    Lyons. 

21 Hon.  SAM  KIMBLB Manhattan. 

22 Hon.  WILLIAM  I.  STUART Troy. 

23 Hon.  JACOB  C.  RUPPBNTHAL. Russell. 

24 Hon.  PRESTON  B.  GILLBTT Kingman. 

29 Hon.  J.  McCABB  MOORE Kansas  City. 

30 Hon.  ROLLIN  R.  RBBS Minneapolis. 

81 Hon.  GORDON  L.  FINLEY Dodge  City. 

32 Hon.  WILLIAM  H.  THOMPSON Garden  City. 

33 Hon.  CHARLBS  B.   LOBDELL Lamed. 

34 Hon.  CHARLBS  W.  SMITH Stockton. 

35 Hon.  ROBERT  C.  HEIZBR. Osage  City. 

86 Hon.  MARSHALL  GBPHART Oskaloosa. 

37 Hon.  OSCAR  FOUST lola. 

38 Hon.  ARTHUR  FULLER Pittsburg. 


JUDGE  OF  THE  COURT  OP  COMMON   PLEAS  OP   WYANDOTTB   COONTT, 

Hon.  WILLIAM  G.  HOLT.  Kansas  aty. 
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OFFICERS  OF  UNITED  STATES  COURTS, 
DISTRICT  OF  KANSAS. 


ASSOCIATE  JUSTICE,  SUPREME  COURT: 

Hon.  David  J.  Brewer Washington,  D.  C. 

JUDGES  §F  THE  CIRCUIT  COURT  OF  APPEALS: 

Hon.  Walter  H.  Sanborn St.  Paul,  Minn. 

Hon.  Willis  VanDevanter Cheyenne,  Wyo. 

Hon.  William  C.  Hook Leavenworth,  Kan. 

Hon.  Elmer  B.  Adams St.  Louis,  Mo. 

JUDGE  OF  THE  DISTRICT  COURT: 

Hon.  John  C.  Pollock Winfteld. 

DISTRICT  ATTORNEY: 

Hon.  Harry  J.  Bone Ashland. 

marshal: 
Hon.  WILLLA.M  H.  Mackey,  jr..  . .  Junction  City. 

CLERK  OP  THE  CIRCUIT  COURT:* 

George  F.  Sharitt Topeka. 

CLERK  OF  THE  DISTRICT  COURT:* 

Morton  Albaugh Kingman. 


The  terms  of  the  Circuit  Court  are  held  as  follow: 

First  Division:  At  Leavenworth,  on  the  first  Monday  of 
June;  at  Topeka,  on  the  fourth  Monday  of  November;  at  Kansas 
City,  on  the  second  Monday  of  January  and  the  first  Monday  of 
October  (no  jury  in  October) . 

Second  Division:  At  Wichita,  on  the  second  Monday  of 
March  and  the  second  Monday  of  September. 

Third  Division  :  At  Fort  Scott,  on  the  first  Monday  of  May 
and  the  second  Monday  of  November. 


The  terms  of  the  District  Court  are  held  as  follow: 
First  Division:  At  Topeka,  on  the  second  Monday  of  April; 
at  Leavenworth,  on  the  second  Monday  of  October;  at  Kansas 
City,  on  the  second  Monday  of  January  and  the  first  Monday  of 
October  (no  jury  in  October) ;  at  Salina  (by  consult  or  special 
order) ,  on  the  second  Monday  of  May. 

Second  Division  :    At  Wichita,  on  the  second  Monday  of 
March  and  the  second  Monday  of  September. 
.  Third  Division:   At  Fort  Scott,  on  the  first  Monday  of  May 
and  the  second  Monday  of  November. 

*u.^9i^*>  office,  first  division,  at  Topeka;   second  division,  at  Wichita; 
third  division,  at  Fort  Scott. 
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RULES  OF  THE  SUPREME  COURT. 

Effective  July  15,  1907. 

NoTB.— The  rules  are  published  at  this  time  especially  on  account  of  the  addition 
to  Rule  10.  requiring  abstracts  of  the  record  to  be  printed  in  all  cases  submitted  after 
the  July  session.  1907.  Other  chancres  have  been  made,  however,  since  the  publication 
of  the  rules  in  volume  66  of  the  Kansas  Reports,  particularly  in  rules  numbered  7,  8. 
19.  and  20.  • 

No.  1.  Sessions.  The  court  will  meet  for  the  hearing:  of 
causes  on  the  first  Tuesday  in  January  and  July  and  on  the  first 
Monday  in  other  months,  except  when  such  dates  fall  on  a  legral 
holiday;  then  on  the  day  following.  Forenoon  sittinsp  will  com- 
mence at  9:30  and  afternoon  sittmgs  at  2:00  o'clock.  No  ses- 
sions' will  be  held  in  August  and  September. 

CERTIFICATION   AND  CORRECTION   OF  RECORDS. 

No.  2.  Clerk's  Certificate  to  Transcripts.  Transcripts  may 
be  certified  by  the  clerk  of  the  district  court  substantially  in  the 
following  form : 

State  of  Kansas.  County  of 

I. ,  eUak  of  the  district  court  for  said  county,  do  hereby  certify  that  the 

foresoinff  is  a  full,  true  and  correct  transcript  of  the  record  in  the  above-entitled 


In  testimony  whereof.  I  have  hereunto  set  my  hand  and  seal,  this day  of 

.  190-.  .  CUrk, 

No.  3.  Correction  of  Errors  in  Transcripts.  For  the  pur- 
pose of  correcting  any  defect  in  a  transcript,  either  party  may 
suggest  the  same  in  writing,  and  upon  good  cause  shown  obtain 
an  order  that  the  proper  clerk  certify  to  this  court  the  whole 
or  the  part  of  the  record  required.  If  the  alleged  defect  be  not 
admitted  by  the  adverse  party,  the  suggestion  must  be  accom- 
panied by  an  affidavit  showing  its  exist^ce. 

No.  4.  Certification  of  Case-made.  A  certificate  of  the  set- 
tlement of  a  case-made  may  be  substantially  in  the  following 
form: 

I.  the  undersigned,  judffe  of  the  district  court  of county.  Kansas,  hereby 

certify  that  the  foregoing  was  presented  to  me  as  a  case-made  in  the  action  above 
entitled,  [here  recite  the  facte  with  reference  to  the  appeartinoe  cf  partiee  and  the 
euggeetion  qf  amendmente,}  and  I  now  settle  and  sign  the  same  as  a  true  and  correct 
case-made,  and  direct  that  it  be  attested  and  filed  by  the  clerk  of  said  court 

Witness  my  hand,  at in county,  this day  of .  190—. 

.  Dietriet  Judge, 

Attest:  ,  Clerk, 

COMMENCEMENT  OF  PROCEEDINGS. 

No.  5.  Fees — Security^  No  cause  shall  be  docketed,  except 
one  broueht  by  the  state,  until  the  plaintiff  in  error  or  appe- 
lant shall  pay  to  the  clerk  five  dollars  advance  fees;  nor  snail 
any  civil  cause  be  docketed  until  security  for  costs  shall  be  given, 
approved  by  the  clerk,  conditioned  for  the  payment  of  all  costs 
for  which  the  party  instituting  the  proceeding  may  be  liable, 
or,  in  lieu  thereof,  a  cash  deposit,  to  be  fixed  by  the  clerk;  nor 
shall  any  practicing  attorney  be  accepted  as  surety  on  any  bond 
filed  in  this  court. 

No.  6.  Original  Cases — Affidavit.  In  all  original  actions  or 
proceedings  instituted  in  this  court  it  shall  be  necessary  for  die 
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plaintiff  or  applicant  for  the  writ  to  state  fully,  by  affidavit,  the 
reasons  why  the  action  or  proceeding  is  brought  in  this  court  in- 
stead of  one  of  the  inferior  courts  having  concurroit  jurisdic- 
tion. 

No.  7.  Record — Paging — Indexing.  Counsel  for  plaintiff 
in  error  or  appellant  shall  number  the  pages  of  the  record,  and 
shall  fully  index  the  pages,  showing  the  pleadings^  testimony, 
instructions,  verdict,  findings,  and  all  other  material  parts  of 
the  record,  before  the  clerk  shall  receive  or  file  it.  When  ex- 
hibits are  referred  to  in  the  index,  it  shall  not  be  sufficient  to 
designate  them  by  numbers  or  letters,  but,  in  addition,  the  na- 
ture of  the  documoit  or  paper  shall  be  stated  briefly. 

No.  8.  Files  —  indorsement — Preservation.  Before  any 
paper  may  be  filed  in  this  court  the  party  presenting  the  same 
shall  fold  it  and  indorse  thereon  the  number  and  title  of  the 
same,  and  a  brief  statement  of  the  nature  thereof,  and  the  clerk 
shall  keep  all  papers  in  a  package  on  which  shall  be  indorsed  the 
title  and  number,  corresponding  with  those  on  the  appearance 
docket  and  journal  where  the  orders  in  such  cases  are  entered. 
Firm  names  of  attorneys  shall  not  be  used  in  signing  briefs  or 
papers  filed  in  this  court 

ASSIGNMENT  OF  ERRORS. 

No.  9.  Assignment  off  Errors  in  Criminal  Cases.  In  all 
appeals  in  criminal  cases  the  appellant  must  attach  to,  and  file 
with,  the  transcript  of  the  record  an  assignment  of  errors,  which 
shall  distinctly  specify  each  ground  of  error  relied  on  and  the 
particular  ruling  sought  to  be  reviewed.  Any  error  or  ruling 
not  so  specified  will  be  deemed  to  be  waived. 

ABSTRACTS  AND  BRIEFS. 

No.  10a.  Abstracts.  The  plaintiff  in  error  or  appellant  shall 
prepare  a  printed  abstract  of  the  record,  which  shall  reproduce 
such  portions  thereof  as  it  is  necessar]^  to  read  in  order  to  arrive 
at  a  full  understanding  of  the  questions  presented  for  review, 
so  that  no  examination  of  the  record  itself  need  be  made  in  this 
court.  If  the  defendant  in  error  or  appellee  shall  claim  that  such 
abstract  is  incomplete  for  the  purpose  stated  or  is  inaccurate, 
he  shall  furnish  a  counter  abstract  correcting  any  such  omissions 
or  inaccuracies.  A  party  need  not  include  in  his  abstract  all  the 
evidence  in  ordei:  to  support  a  claim  on  his  part  that  it  does  not 
show  or  tend  to  show  a  certain  fact,  but  when  such  a  question  is 
presented  the  adverse  party  shall  print  so  much  of  the  evidoice 
as  he  claims  to  have  that  effect.  The  abstracts  shall  state  only 
the  substance  of  those  parts  of  the  record  the  bearing  of  which 
upon  the  case  can  be  clearly  shown  in  this  manner;  such  as  are 
purely  formal  or  otherwise  immaterial  shall  be  omitted  alto- 
gether; but  jpiotations  must  be  made  with  verbal  accuracy  when- 
ever the  decision  of  any  ouestion  in  controversy  may  be  affected 
thereby.  Abstracts  shall  oe  indexed  and  shall  refer  to  the  pages 
of  the  record.  The  amounts  necessarily  paid  for  printing  them 
shall  be  taxed  as  costs. 

No.  10b,  Briefs.  The  brief  for  plaintiff  in  error  or  appel- 
lant shall  be  printed,  and  contain,  with  pertinent  references  to 
the  pages  of  the  abstract:  (1)  A  full  statement  of  the  essential 
facts  ox  the  case — ^this  requirement  not  to  be  construed  to  necessi- 
tate the  duplication  of  matter  already  printed  in  the  abstract; 
(2)  a  specification  of  the  errors  complained  of,  separately  set 
forth  and  numbered;  (3)  the  argument  and  authonties  in  sup- 
port of  each  point  relied  on,  in  the  same  order.    The  brief  of  the 
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appellee  or  defendant  in  error  shall  also  be  printed,  and  contain, 
with  pertinent  references  to  the  pages  of  the  abstract:  (1)  Any 
points  made  challenging  the  right  of  the  plaintiff  in  error  or  ap- 
pellant to  be  heard;  (2)  a  full  statement  of  any  additionar facts 
shown  by  the  abstracts  and  deemed  essential;  (3)  citations  of 
authorities  and  discussion  of  alleged  errors,  in  the  same  order 
as  in  the  brief  of  the  plaintiff  in  error  or  appellant. 

No.  11.  Printing— Type — Pages.  Briefs  and  abstracts  shaU 
be  printed  from  long  primer  or  small  pica  type,  the  size  of  the 
type  page  to  be  22  by  41  pica  ems,  on  a  leaf  6  oy  9  inches,  corre- 
sponding with  the  Kansas  Reports.  The  clerk  shall  deliver  one 
copy  of  each  brief  to  the  librarian,  to  be  bound,  indexed,  and 
placed  in  tiie  state  library.  , 

No.  12.  Service  —  Filing.  In  each  civil  cause,  counsel  for 
plaintiff  in  error  shall  furnish  a  copy  of  his  brief  and  abstract  to 
opposing  counsel  at  least  forty  days  before  the  time  set  for  ar^- 
ment.  and  ten  days  before  such  time  shall  file  twenty  copies  with 
the  clerk;  and  the  counsel  for  defendant  in  error  shall  furnish  a 
copy  of  his  brief  and  abstract,  if  any,  to  opposing  counsel  ten 
days  before  the  time  set  for  arfi^ument,  and  bdore  such  time  shall 
file  twenty  copies  thereof  with  the  clerk.  Proof  of  service  of 
briefs  and  abstracts  must  be  filed  with  the  clerk  prior  to  the  sub- 
mission of  the  cause.  In  case  of  failure  to  comply  with  this  rule, 
the  court  may  continue  or  dismiss  the  cause,  or  affirm  or  reverse 
the  judgment. 

No.  13.  Service  —  State  Cases.  In  all  causes  in  which  the 
state  is  a  party,  or  interested,  counsel  shall  serve  briefs  on  the 
attorney-general,  such  service  to  be  made  as  provided  in  Rule  12. 
In  all  criminal  causes,  counsel  for  the  appellant  shall  furnish  a 
copy  of  his  brief  and  abstract  to  opposing  counsel  at  least  twenty- 
days  before  the  time  set  for  argument,  and  file  twenty  copies 
thereof  with  the  clerk  before  that  time;  and  counsel  for  appdlee 
shall  furnish  a  copy  of  his  brief  and  abstract,  if  any,  to  oppos- 
ing counsel  five  days  before  the  time  set  for  argument,  and  file 
twenty  copies  thereof  with  the  clerk  before  that  time. 

MOTIONS. 

No.  14.  In  Writing — Notice.  Orders  for  amending  or  com- 
pleting records,  or  for  reviving,  reinstating,  continuing^  advanc- 
ing or  dismissins^  causes,  will  be  made  only  upon  written  mo- 
tions stating  fully  and  specifically  the  grounds  therefor,  and  at 
least  ten  days'  notice  thereof  must  be  served  on  the  opposing 
counsel,  specifying  the  day  upon  which  the  same  will  be  neard. 
Such  motions,  toj^ether  with  the  proof  of  the  service  of  notice, 
must  be  filed  with  the  clerk  three  days  before  the  time  fixed  for 
the  hearing. 

HEARING  OF  CAUSES  AND  MOTIONS. 

No.  15.  Assignment — Advancement.  Causes  will  be  assigned 
for  hearing  as  nearly  as  practicable  in  the  order  of  their  filing, 
except  as  otherwise  proviaed  by  law,  but  any  cause,  upon  proper 
motion  and  for  sufficient  reason,  may  be  heard  out  of  its  regular 
order.  The  motion  to  advance  a  cause  must  contain  a  statement 
of  the  nature  of  the  action  and  the  reasons  for  advancement,  and 
the  same  will  be  considered  without  argument. 

No.  16.  Trial  Dockets  for  Attorneys.  On  the  Ist  of  each 
month  the  clerk  shall  send  to  the  attorneys  of  record  a  printed 
copy  of  the  trial  docket  for  the  second  month  following,  showing 
the  day  on  which  each  cause  will  be  heard.  He  shall  notify  them 
of  all  orders  of  the  court  in  each  cause. 
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No.  17.  Continoance.  A  continuance  in  a  civil  cause,  un- 
less for  good  reason  shown,  will  carry  it  to  the  heel  of  the  docket. 
A  continuance  in  a  criminal  appeal  will  carry  it  to  such  time  as 
the  court  may  order. 

No.  18.  Submission  on  Briefs.  Attorneys  wishing  to  sub- 
mit their  causes  on  briefs  and  abstracts  mav  avoid  the  inconve- 
nience of  personal  attendance  at  court  by  ming  a  written  order 
with  the  clerk  so  to  submit.  In  all  such  cases,  their  briefs  and 
abstracts,  with  proof  of  service,  must  be  on  file. 

No.  19.  Argoments— Time  Allowed.  Thirty  minutes  only, 
except  with  the  consent  of  the  court,  shall  be  consumed  in  the 
oral  argument  of  a  cause  by  counsel  for  either  party.  Oral  argu- 
ment on  motions  will  be  limited  to  fifteen  minutes  on  each  side. 

REHEABINQ8. 

No.  20.  Petitions.  An  application  for  a  rehearing  shall  be 
made  by  petition  signed  by  counsel,  particularly  setting  forth  the 
grounds  thereof,  which  must  be  filed  within  twentv  days  from 
the  date  of  the  decision.  No  argument  or  brief  will  be  allowed 
on  the  petition,  except  such  as  may  be  incorporated  therein,  but 
if  the  application  be  granted  the  case  will  he  assigned  for  re- 
hearinjr  and  such  time  given  for  argument  or  brief  as  the  court 
may  aflow. 

FEES  AND  COSTS. 

No.  21.  Executions.  Execution  on  a  judgment  for  costs 
having  been  returned  unsatisfied,  the  clerk  shall  notify  the  sure- 
ties for  costs,  or  their  executors  or  administrators,  of  such  re- 
turn, and  that,  unless  said  costs  shall  be  paid  within  ten  days 
after  receipt  of  said  notice,  a  motion  will  he  made  for  a  judg- 
ment against  them.  If  good  cause  shall  not  be  shown  why  the 
same  ought  not  to  be  done,  judgment  will  be  entered  against  the 
sureties,  or  their  executors  or  administrators,  for  the  amount  re- 
maining unpaid  for  which  the  plaintiff  in  error  may  be  liable; 
and  execution  may  be  issued  on  such  judgment  as  in  other  cases. 

No.  22.  Witnesses.  In  all  original  actions  in  this  court,  no 
fees  or  costs  will  be  allowed  or  taxed  for  the  mileage  of  any  wit- 
ness for  any  distance  outside  the  county  where  the  court  is  held, 
unless  the  subpcena  under  which  the  witness  attends  has  beoi 
issued  upon  the  special  order  of  the  court  or  a  justice  thereof. 

WITHDRAWAL  OF  RECORDS. 

No.  28.  Cases  Pending.  The  record  may  be  temporarily 
withdrawn  by  an  attorney  interested  in  the  case  for  the  purpose 
of  enabling  him  to  prepare  his  brief  and  abstract;  and  in  all 
such  cases  the  attorney  receiving  such  record  shall  receipt  for 
the  same,  and  return  it  to  the  clerk  within  twen^  days  from 
its  receipt,  such  attorney  paying  all  charees  of  transmitting  and 
returning  such  record.  In  no  case  shall  the  clerk  allow  an  origi- 
nal opinion  to  be  taken  from  his  office  except  by  the  reporter, 
who  shall  return  it  as  soon  as  possible. 

No.  24.  Cases  Decided.  Where  original  records  of  decided 
cases  or  copies  thereof  are  temporarily  loaned  to  attorneys,  the 
same  shall  be  returned  to  the  clerk's  office  within  twenty  days 
from  the  date  of  their  receipt,  and  the  person  to  whom  they  are 
loaned  shall  pay  all  expenses  of  transmitting  and  returning  such 
records  or  copies. 

ADMISSION  OF  ATTORNEYS. 

No.  25.  Motion  »  Non-residents  —  Fee.  Any  resid^it  of 
Kansas  who  was  admitted  to  practice  in  the  district  and  inferior 
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courts  of  this  state  prior  to  June  1,  1903,  will  be  admitted  to 
practice  in  this  court,  on  motion,  and  any  practicing  attorney  of 
any  state  or  territory  having  professional  ousiness  in  this  court 
ma;^  be  admitted  for  the  time  and  purpose  of  such  business,  upon 
talang  the  oath  hereinafter  set  out.  All  motions  for  the  ad- 
mission of  attorneys  must  be  presented  at  the  morning  hour, 
immediately  after  the  first  call  of  the  docket.  Each  residoit 
attorney,  upon  being  admitted  under  this  rule,  shall  pay  three 
dollars  to  the  clerk,  who  shall  furnish  him  a  certificate  of  ad- 
mission and  a  printed  copy  of  the  rules. 

No.  26.  Petition — Contents.  In  all  cases  other  than  those 
provided  for  in  Rule  25,  applications  for  admission  to  the  bar 
shall  be  made  by  petition  to  this  court.  The  petition  shall  be  in 
the  handwriting  of  the  applicant,  shaU  be  verified  by  his  affi- 
davit, and  shall  state  his  full  name,  residence,  and  place  and 
date  of  birth,  and,  if  foreign  bom,  the  facts  showing  that  he  is 
a  citizen  of  the  United  States,  and  the  place  of  his  residence  and 
his  occupation  during  the  five  vears  immediately  preceding  the 
application.  If  he  has  been  admitted  to  practice  in  any  other 
state  or  territory,  his  petition  shall  also  state  the  time  and  place 
of  such  admission,  the  place  or  places  where  he  has  been  en- 
gaged in  practice,  the  time  of  practice  in  each  place,  and  whether 
any  proceedings  nave  ever  begun  for  his  disbarment,  and«  if  so, 
when,  where,  and  with  what  result.  If  he  is  a  graduate  of  a  law 
school,  his  petition  shall  state  the  name  and  location  of  the  school 
and  the  date  of  his  graduation.  If  he  has  not  been  admitted  to 
practice  in  the  highest  court  of  any  other  state  or  territory,  and 
IS  not  a  graduate  of  a  law  school,  his  petition  shall  state  his 
general  educational  advantages  exclusive  of  legal  study,  and 
where  and  for  what  time,  with  whom^  or  in  what  law  school  or 
under  what  supervision  his  legal  studies  have  been  pursued,  and 
the  works  read  in  the  course  of  such  legal  study. 

No.  27.  Board  off  Examiners— Time,  Place  and  Nature  off 
the  Examinations.  Upon  any  such  petition's  being  filed  with 
the  clerk  of  this  court,  he  shall  post  the  name  and  adch-ess  of 
the  applicant  in  a  con^icuous  place  in  his  office  for  a  period  of 
thirty  days,  after  which  the  i>etition  shall  be  referred  to  five 
attom^s  to  be  appointed  by  this  court  to  investigate  and  report 
upon  all  such  applications,  who  shall  constitute,  and  be  known 
as,  "The  State  Board  of  Law  Examiners.''  Appointments  of 
members  of  such  board  will  be  in  writing  and  wul  specify  the 
duration  of  the  term  of  each  appointee.  The  board  ShaU  meet 
at  Topeka  on  the  third  Mondays  of  January  and  June  in  each 
year  for  the  examination  into  the  qualifications  of  applicants, 
and  for  other  purposes  connected  therewith  at  such  times  as  it 
may  determine.  Three  members  of  the  board  shall  constitute  a 
quorum.  Examinations  relative  to  the  learning  of  such  appli- 
cants shall  be  oral  or  in  writing,  or  partly  oral  and  partly  in 
writing,  in  the  discretion  of  the  Kiard.  They  shall  be  hdd  in  the 
court-room  of  this  court,  unless  otherwise  provide,  and  shall  be 
open  to  the  public.  They  shall  include  an  inquinr  into  the  gen- 
eral learning  of  each  applicant,  as  well  as  into  his  learning  in 
the  law,  and  the  applicant  shall  be  required  to  show  educational 
attainments  substantially  equivalent  to  the  results  of  completing 
an  ordinary  high-school  course  of  study*  The  general  character 
of  such  examinations  and  the  standard  requireid  for  a  favorable 
r^ort  shall  be  as  nearly  uniform  as  practicable.  Investigation 
into  the  other  qualifications  of  applicants  shall  be  conducted  in 
such  manner  and  be  determined  upon  such  proof  as  the  board 
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may  require.  As  soon  as  practicable  after  the  completion  of  an 
examination  the  board  shidl  file  a  report  with  the  clerk  of  the 
court  reconunoidinflMthe  granting  or  the  denial  of  the  petition 
of  the  applicant.  Whenever  such  report  shall  recommend  the 
in^anting  of  the  petition,  unless  some  reason  shall  appear  to  the 
contrary,  the  court  will  make  an  order  admitting  tne  applicant 
to  practice  in  all  the  courts  of  the  state,  which  order  shall  be- 
come effective  upon  his  taking  an  oath  in  onen  court,  the  form  of 
which  shall  be  m  substance  as  follows:  You  do  solemnly  swear 
that  you  will  support  and  bear  true  allegiance  to  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of  Kansas; 
that  you  will  neither  delay  nor  deny  any  man  his  right  through 
malice,  for  lucre,  or  from  any  unworthy  desire;  that  you  will  not 
knowingly  foster  or  promote,  or  sive  your  assent  to,  any  fraudu- 
lent, groundless  or  unjust  suit;  that  you  will  neither  do,  nor  con- 
sent to  the  doing  of,  any  falsehood  m  court;  and  that  you  will 
discharge  your  duties  as  an  attorney  and  counselor  of  the  su- 
preme and  all  inferior  courts  of  the  state  of  Kansas  with  fidelity 
Doth  to  the  court  and  to  your  cause,  and  to  the  best  of  your 
knowledge  and  ability.  So  help  you  God.  Upon  the  making  of 
such  order  the  clerk  shall  issue  to  such  applicant  a  certificate  of 
his  authority  to  practice  law  in  this  and  all  inferior  courts  of 
the  state,  and  shall  enter  his  name  on  the  roll  of  attorneys  of 
this  court  Whoiever  the  board  shall  recommend  a  d^iial  of  the 
petition,  an  order  will  be  made  to  that  effect.  It  shall  be  the  duty 
of  every  member  of  the  bar  of  this  court  to  aid  the  court  and  the 
board  of  e3caminers  in  the  investigation  concerning  the  character 
and  qualifications  of  all  applicants  for  admission  to  practice,  and 
to  communicate  to  the  board  any  information  known  to  him  aJ- 
fecting  such  matters. 

No.  28.  Organization  of  Board— Remuneration — Costs  off 
Proceeding.  At  each  January  meeting  of  the  board  of  exami- 
ners a  chairman  and  a  secretary  shall  be  elected.  Subject  to  the 
approval  of  the  court,  the  board  may  make  rules  for  the  con- 
duct of  ocamination,  which,  upon  such  approval,  shall  be  pub- 
lished as  A  paH  of  uie  rules  of  the  court.  The  members  of  said 
board  of  examiners  shall  each  be  allowed  as  compensation  ten 
dollars  for  every  day  actually  and  necessarily  employed  in  the 
performance  of  the  duties  herein  specified  and,  in  addition  there- 
to, such  sums  as  they  shall  actually  and  necessarily  expend  in 
connection  therewith,  including  their  personal  expenses  in  going 
to,  attending  upon,  and  returning  from,  the  meetings.  Such 
amounts  shall  be  taxed  as  costs  in  the  proceedings  instituted  by 
the  filing  of  such  petitions  for  admission  to  the  bar.  To  pro- 
vide for  the  payment  of  these  and  the  other  costs  of  such  pro- 
ceedings eaph  applicant  shall  deposit  with  the  clerk  at  the  time  of 
filing  his  petition  the  sum  of  twenty-five  dollars.  Prom  this  fund 
the  clerk  shall  pav  to  the  members  of  said  board  the  amounts 
herein  provided.  In  case  of  the  fund's  being  at  any  time  insuffi- 
cient for  the  payment  of  the  full  amount  of  costs  so  taxed,  part 
payments  shall  be  made  to  the  members  of  the  board,  propor- 
tioned to  the  amounts  due  them  respectively.  When  the  petition 
of  any  applicant  shall  be  withdrawn  or  denied  the  amount  paid 
by  him  shall  be  returned.  He  shall  be  allowed  to  file  a  suose- 
qaent  application  onlv  upon  the  written  consent  of  at  least  three 
members  of  the  boaro. 
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STATE  BOARD  OF  LAW  EXAMINERS. 


James  D.  McFarland,  Chairman,  Topeka. 
Lucius  H.  Perkins,  Secretary,  Lawrence. 
George  H.  Buckman,  Winfield. 
C.  Fred  Hutchings,  Kansas  City. 
George  A.  Vandeveer/  Hutchinson. 


RULES. 

Adopted  by  the  State  Board  of  Law  Examiners. 

Rule  L  Conditions  Precedent.  No  applicant  will  be  ac- 
cepted for  examination  in  the  law  until  he  has  satisfied  the 
board  (a)  that  he  is  a  person  of  good  moral  character;  (6)  that 
he  is  possessed  of  the  requisite  g^ieral  education. 

Rule  IL  Certificate  of  Character.  Every  applicant  for  ex- 
amination for  admission  to  the  bar  will  be  required  to  produce 
and  file  with  the  secretary  of  the  board  a  written  certificate, 
signed  by  the  judge  of  the  district  court  or  of  the  court  of  com- 
mon pleas  and  three  members  of  the  bar  of  the  county  where  he 
resides  or  has  lately  resided,  or  other  evidence  satisfactory  to 
the  board,  showing  that  he  is  a  person  of  good  moral  character. 

Rule  IIL  Proof  of  Education.  A  diploma  or  properly  au- 
thenticated certificate  showing  that  the  applicant  is  a  graduate 
of  the  State  University  or  other  accredited  university,  college  or 
high  school  will  be  accepted  as  vrima  facie  evidence  that  he 
possesses  the  requisite  eaucational  qualincations  to  entitle  him 
to  an  examination  in  the  law.  If  he  has  no  diploma  or  certificate 
of  eraduation.  affidavits  of  the  ap^icant  and  his  teacher  or 
teachers  or  other  evidence  may  be  offered  showing  that  he  pos- 
sesses the  educational  salifications  prescribed  bv  the  supreme 
court.  Such  affidavits,  m  satisfactory  form,  will  be  regaraed  as 
prima  facie  evidence  that  the  applicant  possesses  the  requisite 
educational  qualifications. 

Rule  IV.  Educational  Requirements.  As  a  guide  to  the  re- 
quirements of  the  preliminary  examination,  this  list  is  ^ven  of 
studies  in  which  the  applicant  is  expected  to  have  received  in- 
struction :  Three  years  English — grammar,  rhetoric,  and  b'tera- 
ture;  arithmetic,  algebra,  geometry;  general  history,  Roman, 
English  and  American  history;  civil  government;  the  el^nents 
of  physics,  phvsical  geography,  botany,  biology,  political  econ- 
omy, and  sociology. 

'Appointed  by  the  court  on  April  10. 1907.  to  succeed  Rinaldo  F.  Thompson. 
whose  death  occurred  April  4, 1907. 

Judge  Thompson  was  bom  in  Lirermore  Falls,  Me..  August  8, 1846.  He  cane 
to  Kansas  in  1872  from  Appleton  City.  Ma.  shortly  after  his  admission  to  the  bar. 
and  located  at  Minneapolis.  He  was  elected  to  represent  Ottawa  county  in  the  state 
legislature  in  1873.  and  in  1874  was  chosen  county  attorney  of  that  county,  which  of- 
fice he  held  for  a  number  of  years.  He  served  as  Judire  of  the  thirtieth  Judicial  dis- 
trict from  1889  unto  1906.  He  was  appointed  a  member  of  the  State  Board  of  Law 
E«xaminers  upon  its  organisation  in  1906,  and  continued  to  fill  that  office  until  his 
death. 
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RULB  V.  Admission  to  Examiiuitioii.  Applicants  of  cood 
moral  character  and  the  requisite  general  education,  who  naye 
complied  with  Rule  26  of  the  supreme  court,  and  are  citiz^is  of 
the  united  States,  having  read  law  for  three  years  in  the  office 
of  a  regular  practicing  attorney,  or  being  graduates  of  the  law 
department  of  the  University  of  Kansas,  or  some  other  law 
school  of  equal  requirements  and  reputation,  will  be  admitted  to 
examination  in  the  law  at  such  times  as  examinations  shall  be 
held  by  the  board. 

Rule  VI.  Subjects  off  Examination.  Applicants  will  be  re- 
quired to  pass  a  satisfactory  examination  as  to  their  learning  in 
tne  law  upon  such  of  the  following  or  other  subjects  as  the  b^Mtrd 
may  require:  Elementary  law,  Roman  law,  personal  property, 
constitutional  law,  constitutional  history,  mtemational  law, 
conflict  of  laws,  equity  jurisprudence,  equity  pleading  and  prac- 
tice, contracts,  evidence,  real  property,  mortgages,  negotiable  in- 
struments, a^pency,  sales,  bailments,  partnership,  corpK>rations, 
carriers,  municipal  corporations,  torts,  wills  and  administration, 
insurance,  extraordinary  legal  remedies,  provisional  remedies 
under  the  Kansas  statutes,  domestic  relations,  civil  procedure, 
criminal  law,  common-law  pleading,  federal  practice,  pleading 
and  practice  under  the  Elansas  code,  legal  ethics. 

Rule  VII.  Form  and  Time  off  Application.  Applications 
for  examination  and  proof  of  qualifications  should  oe  on  the 
printed  forms,  and  filed  with  the  secretary  of  the  board  at  least 
three  weeks  before  the  stated  meeting  of  the  board  at  which  the 
applicant  expects  to  present  himself  for  examination. 

Rule  VIII.  Method  off  Examination.  At  every  examination 
each  applicant  shall  draw  a  number  on  a  slip  of  paper,  on  which 
he  shall  write  his  name  and  deposit  it  in  a  sealed  envelope  with 
the  secretarv.  The  number  only  sha\l  be  writtai  on  the  outside 
of  the  envelope.  When  the  applicant  shall  have  finished  any 
book  he  shall  sign  it  with  his  number  only,  and  mark  it  as 
directed  by  the  board,  and  any  other  mark  of  identification 
placed  upon  the  book  shall  disqualify  it,  and  the  board  may  re- 
fuse to  read  or  consider  it. 

Rule  IX.  Applicants  Admitted  in  Other  States.  All  ap- 
plicants who  are  otherwise  qualified,  and  who  have  been  ad- 
mitted to  practice  in  the  hi^nest  court  in  another  jurisdiction 
and  have  practiced  there  contmuously  for  a  period  of  three  years 
or  more,  and  continued  to  practice  there  or  elsewhere  up  to  the 
time  of  making  application  here,  shall  constitute  a  class  and  be 
examined  separatdy,  in  such  manner  as  the  board  may  de- 
termine. 


Digitized  by  VnOOQ IC 


xiv  KANSAS  REPORTS.— VOL.  73. 


TABLE   OF  CASES 

REPORTED  IN  THIS  VOLUME. 


A. 

Alexander,  Kennard  v 80 

Altamont  Manufacturing  Co.,  Hurst  v 422 

American  Steel  and  Wire  Co.,  Leonard  v 79 

Appleton,  The  State  ▼ 160 

Amett,  Case  Co.  v 774 

Arnold,  Moorhead  v 182 

Atkin  V.  Coal  Co 768 

A.  T.  &  S.  P.  Rly.  Co.,  Bishop  v 761 

A.  T.  &  S.  F.  Rly.  Co.,  Hurd  v 83 

A.  T.  &  S.  P.  Rly.  Co.  V.Poole  466 

A.  T.  &  S.  P.  Rly.  Co.,  Wagner  v 288 

A.  T.  &  S.  P.  Rly.  Co.  v.  Weikal 768 

Avery  v.  Railroad  Co 568 

B. 

Baden,  Croan  v 364 

Baldwin  v.  Baldwin 39 

Bank,  Cox  v 789 

Bank,  Craije  v 287 

Bank,  Shattuck  v 798 

Bank,  Sweet  v 47 

Bankers'  Union  of  the  World,  Scott  v 675 

Barber  County,  Wisner  v 324 

Bamett  v.  Schad 414 

Bartlett,  Christisen  v 401 

Barton  County  v.  The  State 69 

Battey,  Martindale  v 92 

Beachy  v.  Shomber 62 

Behrens,  O'Keefe  v 469 

Belknap  Savings  Bank^hattuck  v 798 

Benefit  Association  v.  Wood 124 

Bennett  v.  Cummings 647 

Betterment  Co.  v.  Ifeeves 107 

Bigger,  Youne  v 146 

Billings  V.  Railroad  Co 757 

Bishop  V.  Railway  Co 761 

Blomberg  v.  Faulkner. 755 

Board  of  County  Comm'rs  of  Barber  Co.,  Wisner  v 824 

Board  of  County  Comm'rs  of  Barton  Co.  v.  The  State. 69 

Board  of  County  Comm'rs  of  Decatur  Co.  v.  Leaman 785 

Board  of  County  Comm'rs  of  Douglas  Co.  v.  Woodward. . . .  288 

Board  of  County  Comm'rs  of  Morton  Co.,  Whitney  v 502 

Board  of  Education,  Cartwright  v 32 

Board  of  Rid.  Comm'rs,  Railroad  Co.  v 168 

Borders  v.  Carroll 766 

Bowersox  v.  Hall 99 

Braden,  Samp  v 279 

Brewer  v.  Moyer 756 


Digitized  by  VnOOQ IC 


TABLE  OF  CASES. xv 

Brick  Co.,  Surety  Co.  v 196 

Briekell,  Railway  Co.  v 274 

Briggs  V.  Voss V  418 

•  Brown,  Burley  v 780 

Brown,  Railroad  Co.  v 283 

Brown  v.  The  State 69 

Bundy,  Liberty  v 794 

Burial  Association,  The  State  v 179 

Burley  v.  Brown 780 

Bumette,  In  re 609 

C. 

Callahan,  The  State  v 796 

Campbell  v.  Faxon 675 

Campbell,  The  State  v 688 

Carroll,  Borders  y 766 

Cartwrigfat  y.  Board  of  Education 32 

Case  Co.  v.  Amett 774 

Cau£fman  y.  Lauer 388 

Cemeaat  Co.,  Ronsberg  y 66 

Chance,  Walters  v 680 

Christisen  y.  Bartlett 401 

Citizois'  State  Bank,  Cox  v. 789 

City  of  CoflPeyyille,  Cartwright  y 32 

City  of  Kansas  City,  Parker-Washington  Co.  y 722 

City  of  Kansas  City,  Railroad  Co.  y 571 

City  of  Kansas  City,  The  State  v 796 

City  of  Liberty  y.  Bundy  and  Hill 794 

Cityof  Otawa  y.  Johnson 165 

Cloffston  y.  Smith. 174 

Co^  Co.,  Atkin  y 768 

Coal  Co.,  Duncan  y 432 

Coffeyyille,  Cartwright  y 32 

Coffeyyille  Gas  Co.  y.  Dooley 758 

Comeaux.  West  y 271 

Commission  Co.  y.  Cummings 647 

Comm'rs  of  Barber  Co.,  Wisner  y 324 

Comm'rs  of  Barton  Co.  y.  The  State 69 

Comm'rs  of  Decatur  Co.  y.  Leaman 785 

Comm'rs  of  Douglas  Co.  y.  Woodward 238 

Comm'rs  of  Goye  Co.,  Smith  y 506 

Comm'rs  of  Morton  Co.,  Whitney  y 502 

Cook,  Voile  V 793 

Cox  y.  Bank 789 

Crane  y.  Bank 287 

Croan  y.  Baden 364 

C.  R.  I.  A  P.  Rly.  Co.  y.  Wynkoop 590 

Crystal  Case  Co.  y.  Amett 774 

Cue  y.  Johnson.. 558 

Cullison  y.  Cullison 281 

Cummings,  Bennett  y. 647 

D. 

Davidson,  Hall  v 88 

Daughters  of  Justice  y.  Swift : 255 

Decatur  County  y.  Leaman 785 

Deming  Inyestment  Co.  y.  Wallace 291 

Dennis,  McCready  y 778 


Digitized  by  VnOOQ IC 


xvi  KANSAS  REPORTS.-rVOL.  73. 

Dethample  v.  Irrigation  Co 64 

Dewey,  The  State  v 736 

Dineen  v.  Olson 879 

Disney  v.  Healey 326 

Dooley,  Gas  Co.  v 768 

Dorr,  Railway  Co.  v , .  486 

Douglas  County  v.  Woodward 238 

Duncan  v.  Huse 432 

Dunlap,  Reynolds  v 759 

E. 

Eastham,  Ross  y 464 

Edwards  v.  Sourbeer 224,  794 

Ehrsam  &  Sons  Manufacturing  Co.  v.  Jackman 436 

Electric  Railroad  Co.  ▼.  Railroad  Commissioners 168 

Electric  Railway,  Light  and  Ice  Co.  v.  Brickell 274 

Elliott,  In  re 161 

Enright,  Gille  v 245 

F. 

Fair,  Smyser  v 773 

Fairchild,  Eruse  v 308 

Faulkner,  Blomberg  v 766 

Faxon,  Campbell  v 675 

Federal  Betterment  Co.  v.  Reeves 107 

Fields,  Railway  Co.  v 375 

Fithian,  Railway  Co.  v 784 

Fletchall,  Morrill  Township  v 787 

Foran  v.  Healy 633 

Fosha,  Underwood  v 408 

Fowler  v.  Wood 511 

G. 

Garner  v.  Insurance  Co 127 

Gas  Co.  V.  Dooley 758 

Gas  Co.  V.  Eastham 464 

Geiser,  Hatch  v 81 

Gibson,  Harris  v 766 

Gibson  v.  Johnson 261 

Gibson  v.  Trisler 397 

Gille  V.  Enright 245 

Gleason,  Phares  v 604 

Goodlander,  Haines  v 183 

Goodyear  v.  Williams 192 

Goss,  Voss  V 120 

Gove  County,  Smith  v 506 

Grand  Lodge  v.  Troutman 36 

Griffith  V.  Robertson 666 

H. 

Haines  v.  Goodlander 183 

Hale,  Nicholson  v 599 

Hall,  Bowersox  v 99 

Hall  V.  Davidson 88 

Hamlin  v.  Railway  Co 565 

Haney,  Smith  v 506 

Hannon  v.  Hanrion 25 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. xvii 

Harper,  Page  v 229 

Harrington  v.  Lowe , 1 

Harris  v.  Gibson 765 

Harwi  Hardware  Co.  v.  Klippert 783 

Hatch  V.  Geiser 81 

Healey,  Disney  v . . . ! 326 

Healy,  Foran  v 638 

Heilbrun,  Eeeler  v 388 

Hill,  Liberty  V 794 

Holmes  v.  Waymire 104 

Honee  v.  Schram 368 

Hufford,  Staley  v 686 

Hnrd  v.  Railway  Co 83 

Hnrdle  v.  ftaUway  Co 769 

Hurst  V.  Manufactaring  Co 422 

Huse,  Duncan  v 432 

Hydninlic  Press  Brick  Co.,  Surety  Co.  v 196 

I. 

Ice  Co.  V.  Brickell 274 

Implement  Co.,  Railway  Co.  v 295 

Independoit  Order  of  Odd  Fellows  v.  Troutman 35 

In  re  Bumette   609 

Inre  Elliott    151 

In  re  Smith  743 

Insurance  Co.,  Gamer  v 127 

Insurance  Co.  v.  Johnson 567 

Investment  Co.  v.  Wallace 291 

lola  Portland  C«nent  Co.,  Remsberg  v 66 

Irrigation  Co.,  Dethample  v 54 

J. 

Jackman,  Ehrsam  v 435 

Johnson,  Cue  v 558 

Johnson,  Gibson  v 261 

Johnson,  Insurance  Co.  v 567 

Johnson,  Ottawa  v 165 

Jones  V.  The  State 771 

K. 

Kansas  City,  Parker- Washington  Co.  v 722 

Kansas  City,  Railroad  Co.  v. .  .^ 571 

Kansas  City,  The  State  v 795 

Kansas  Railway  Co.,  Hamlin  v 565 

K.  C.  Ft.  S.  &  M.  Rid.  Co.,  Limb  v 220 

K.  C.  Hydraulic  Press  Brick  Co.,  Surety  Co.  v 196 

K.  C.  L.  Rid.  Co.,  Billings  v 757 

K.  C.  Outer  Belt  and  Electric  Rid.  Co.  v.  Rid.  Comm'rs 168 

K.  C.  S.  Rly.  Co.  V.  Fields 375 

Keeler  v.  Heilbrun 388 

Keeler  v.  Lauer 388 

Komard  v.  Alexander 30 

Klippert,  Harwi  v 783 

Kruse  v.  Fairchild , 308 


Digitized  by  LjOOQIC 


xviii  KANSAS  REPORTS.— Vol.  73. 

L. 

Lake  Koen  Navigation,  Res.  and  Irrig.  Co.,  Dethample  v. . . .  54 

Laner,  Cauffman  v 888 

Lauer,  Keder  v 888 

Leaman,  Decatur  County  v 785 

Learned.  The  State  v 828 

Lee,  Wilkins  v 321 

Leonard  v.  Steel  Co 79 

Lewark  y.  Parkinson 558 

Libwty  V.  Bundjr  and  Hill 794 

Life-insurance  Co.  v.  Johnson 567 

Light  and  Ice  Co.  ▼.  Brickell 274 

Limb  y.  Railroad  Co 220 

Lime  Co.,  Atkin  y 768 

Liquidation  Co.,  Robertson  v 779 

Logan,  The  State  y 780 

Lombard  Liquidation  Co.,  Robertson  y 779 

Long  y.  Thompson 76 

Lorentz,  The  State  v 794 

Lowe,  Harrington  y 1 

M. 

Manufacturing  Co.,  Hurst  v 422 

Manufacturing  Co.  y.  Jackman 485 

Mathis  y.  Strunk 595 

Martindale  y.  Battey , 92 

McBride.  The  State  y 785 

McCreaiqr  v.  Dennis 778 

McLaughlin,  Railway  Co.  y. 248 

Mechanics'  Insurance  Co.,  Gamer  y 127 

Milwaukee  Mechanics'  Insurance  Co.,  Gamer  y 127 

M.K.&  T.Rly.Co.y.Pithian   784 

M.K.&  T.Rly.Co.y.McLaughlm  248 

M.K.&  T.Rly.  Co. y.  Pratt 210 

M.  K.  ft  T.  Rly.  Co.  y.  Taylor  482 

M.K.&  T.Rly. Co. y. Wade 859 

Montoelier  Sayings  Bank  and  Trast  Co.,  Sweet  y 47 

Moorhead  y.  Ambld : 182 

Morgan,  Stark  y 453 

Morrill  Township  y.  Fletchall 787 

Morrison,  Railroad  Co.  y 265 

Morton  County,  Whitney  y 502 

Moyer,  Brewer  y 756 

M.  P.  Rly.  Co.  y.  Dorr    ; 486 

M.  P.  Rly.  Co.,  Hurdle  v 769 

M.  P.  Rly.  Co.  y.  Implement  Co 295 

Mutual  Burial  Association,  The  State  v 179 

N. 

National  Surety  Co.  y.  Brick  Co 196 

Nayigation.  Reservoir  and  Irrigation  Co.,  Dethample  y 54 

New  y.  Smith 174 

Nicholson  y.  Hale 599 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. xix 

0. 

Odd  FellowB  v.  Troutman 85 

Oil  aad  Gas  Co.  v.  Eastham 464 

OVeefe  v.  Behrens 469 

Olson,  Dineen  v 879 

Ottawa  y.  Johnson 165 

Outer  Belt  and  Electric  Rid.  Co.  y.  Rid.  Comm'rs 168 

P. 

Page  y.  Harper 229 

Parker-Washington  Co.  v.  Kansas  City 722 

Parkmson,  Lewark  y 558 

Pepper,  Spaulding  y 644 

Pem-Van  Zandt  Implement  Co.,  Railway  Co.  y 295 

Phares  y.  Gleason 604 

Place  y.  Thompson v 76 

Poole,  Railway  Co.  v. 466 

Portland  Cement  Co.,  Remsberg  y     66 

Pratt,  Railway  Co.  y 210 

Press  Brick  Co.,  Snrety  Co.  y 196 

R. 

Bailroad  Conunissioners,  Railroad  Co.  y 168 

Raflroad  Co.,  Ayery  v 568 

RaiboadCo.,  Billings  y 757 

Railroad  Co.  y.  Brown   288 

Railroad  Co.  y.  Kansas  City 571 

Railroad  Co.  y.  Morrison  265 

Railroad  Co.,  Limb  y 220 

Railroad  Co.  y.  Railroad  Commissioners 168 

Railway  Co.,  Bishop  y. 761 

Railway  Co.  v.  Dorr 486 

Railway  Co.  v.  Fields 875 

Railway  Co.  y.  Pithian    784 

Railway  Co.,  Hamlin  y ? 565 

Raflway  Co.,  Hnrd  v 88 

Railway  Co.,  Hurdle  y 769 

Raflway  Co.  v.  Impl«nent  Co 295 

Raflway  Co.  v.  McLaughlin    248 

Raflway  Co.  y.  Poole 466 

RaflwayCo.  y.  Pratt    210 

Railway  Co.  y.  Taylor   482 

RaflwayCo. y. Wade  359 

RaflwayCo.,  Wagner  y 288 

Raflway  Co.  y.Weikal  768 

Raflway  Co.  y.  Wynkoop  590 

Raiheay,  Light  and  Ice  Co.  y.  Brickell 274 

Reeves,  Betterment  Co.  y 107 

Remsberg  y.  Cement  Co ^ 

Reneer,  Zibold  y 812 

RenviUe  State  Bank,  Crane  y 287 

Reservoir  and  Irrigation  Co.,  Dethample  y 54 

Reynolds  y.  Dimlap 759 

Ricksecker,  The  State  y 495 

Robertson,  Griffith  y 666 

Robertson  y.  Lombard 779 

Ross  Ofl  and  Gas  Co.  y.  Eastham 464 

Root  v.  Wolff 777 


Digitized  by  LjOOQIC 


XX KANSAS  REPORTS.— Vol.  73. 

Roupetz,  The  State  v 663 

Rowland,  The  State  v 790 

S. 

Samp  V.  Braden 279 

Samson  v.  Zimmerman 654 

Savings  Bank,  Shattuck  v 793 

Savings  Bank,  Sweet  v 47 

Schad,  Bamett  v 414 

Schram,  Honce  v 368 

Scott  V.  Bankers'  Union 575 

Shattuck  V.  Bank 793 

Shomber,  Beachy  v 62 

Sklenar,  Sramek  v 450 

Smith  V.  Haney 506 

Smith,  In  re ^  . . .  743 

Smith,  New  v 174 

Smith  v.  White 607 

Smyser  v.  Fair 773 

Sons  and  Daughters  of  Justice  v.  Swift 255 

Sourbeer,  Edwards  v 224,  794 

Spaulding  v.  Pepper 644 

Sramek  v.  Sklenar 450 

Staley  v.  Hufford 686 

Stark  V.  Morgan 453 

State  V.  Appleton   » v . .  160 

State  V.  Callahan    795 

State  V.  Campbell  688 

State  V.  Dewey   735 

State  V.  Learned   328 

State  V.  Logan 730 

State  V.  Lorentz 794 

State  V.  McBride    735 

State  V.  Ricksecker 495 

State  V.  Roupetz 663 

State  V.  Rowland 790 

State  V.  Wilson  334 

State  V.  Wilson   735 

State  V.  Sweizewski   733 

State,  ex  rel,,  Brown  v 69 

State,  ex  rel.,  v.  Burial  Association 179 

State,  ex  reL,  v.  Kansas  City 795 

State,  ex  rel.,  v.  Tibbits 493 

State,  ex  rel.,  v.  Welfelt 791 

State,  Jones  v 771 

State  Bank,  Cox  v 789 

State  Bank^  Crane  v 287 

State  Lif e-msurance  Co.  v.  Johnson 567 

Steel  and  Wire  Co.,  Leonard  v 79 

St.  L.  &  S.  F.  Rid.  Co.  V.  Morrison 265 

Strunk,  Mathis  v 595 

Sweet  V.  Savings  Bank 47 

Sweizewski,  The  State  v 733 

Swift,  Daughters  of  Justice  v 255 

Surety  Co.  v.  Brick  Co 196 


Digitized  by  VnOOQ IC 


_^ TABLE  OF  CASES. xxi 

T. 

Taylor,  Railway  Co.  v 482 

Thompson,  Long  v 76 

Tibbits,  The  State  v 493 

Triple  Tie  Benefit  Association  v.  Wood 124 

Trisler,  Gibson  v 397 

Troutman,  Grand  Lodge  v 35 

Township  of  Morrill  v.  Pletchall 787 

Trust  Co.,  Sweet  v 47 

U. 

Underwood  v.  Fosha 408 

U.  P.  Rid.  Co.,  Avery  v , 563 

U.  P.  Rid.  Co.  V.  Brown  233 

U.  P.  Rid.  Co.  V.  Kansas  City 571 

V. 

Voile  V.  Cook 793 

Voss,  Briggs  v 418 

Voss  V.  Goss 120 

W. 

Wade,  Railway  Co.  v 359 

Warner  v.  Railway  Co 283 

Wallace,  Deming  v 291 

Walters  v.  Chance 680 

Waymire,  Holmes  v 104 

Weikal,  Railway  Co.  v 763 

Welfelt,  The  State  v 791 

West  V.  Comeaux 271 

White,  Smith  v 607 

Whitn^r  v.  Morton  County ', 502 

Wichita  Mutual  Burial  Association,  The  State  v 179 

Wilkins  v.  Lee 321 

Waiiams,  Goodyear  v 192 

Wilson,  The  State  v 334 

Wilson,  The  State  v 735 

Wire  Co.,  Leonard  v 79 

Wisner  v.  Barber  County 324 

Wolff,  Root  V 777 

Wood,  Beiefit  Association  v 124 

Wood,  Fowler  v 511 

Woodward,  Douglas  County  v 238 

Wyandotte  Coal  and  Lime  Co.,  Atkin  v 768 

Wynkoop,  Railway  Co.  v 590 

Y. 
Young  V.  Bigger 146 

Z. 

Zibold  V.  Reneer 312 

Zimmerman,  Samson  v 654 


Digitized  by  VnOOQ IC 


xxii  KANSAS  REPORTS.— VOL.78. 


CASES  OVERRULED. 


Ashmore  y.  McDonnell,  16  Pac  687  (not  reported). 
See  Gray  v.  Stewart,  70  Kan.  429. 

A.  T.  &  S.  F.  Rid.  Co.  V.  Hague,  54  Kan.  284. 
See  Railway  Co.  v.  Durand,  65  Kan.  384. 

Bank  v.  Hardman,  62  Kan.  242. 

See  Securities  Co.  ▼.  Manwarren,  64  Kan.  636. 

Bedell  v.  National  Bank,  16  Kan.  130. 

See  Stettauer  v.  Carney  A  Stevens,  20  Kan.  497. 

Beverly  v.  Bamitz,  55  Kan.  451. 

See  Beverly  v.  Bamitz,  55  Kan.  466.* 

Brewster  v.  Madd^i,  15  Kan.  249. 

See  Stark  v.  Morgan,  78  Kan.  453. 

Briggs  V.  C.  K.  &  W.  Rid.  Co.,  56  Kan.  526. 
See  Railroad  Co.  v.  Nyce,  61  Kan.  394. 

Broquet  v.  Warner,  43  Kan.  48. 

See  Warner  v.  Broquet,  54  Kan.  649. 

Campbell  v.  The  State,  3  Kan.  488. 

See  Shellabarger  v.  Nafus,  15  Kan.  554. 

Gannon  v.  Stevens,  18  Kan.  447. 

See  Shellabarger  v.  Nafus,  15  Kan.  554. 

Hale  V.  Rawallie,  8  Kan.  136. 

See  Shellabarger  v.  Nafus,  15  Kan.  554. 

Hopkins,  Warden,  v.  K.  P.  Rly.  Co.,  18  Kan.  462. 
See  Cent  Branch  Rid.  Co.  v.  Lea,  20  Kan.  365. 

Lawrence  v.  Leidigh,  58  Kan*  594. 
See  Cory  v.  Spencer,  67  Kan.  648. 

Leavenson  et  al.  v.  Lafontaine,  3  Kan.  523. 
See  Turner  v.  Crawford,  14  Kan.  604. 

Markin  v.  Priddy,  39  Kan.  462. 

See  Markin  v.  Priddy,  40  Kan.  689. 

Mellison  v.  Allen,  30  Kan.  382  (in  part). 
See  Stark  v.  Morgan,  73  Kan.  453. 

O'Meara  v.  McDaniel,  49  Kan.  685  (in  part). 
See  Bolinger  v.  Brake,  57  Kan.  668. 

Rahm  v.  Bridge  Manufactory,  16  Kan.  277. 

See  Rahm  v.  Bridge  Manufactory,  16  Kan.  531. 

Railway  Co.  v.  Merrill,  61  Kan.  671  (In  part) . 
See  Railway  Co.  v.  Merrill,  65  Kan.  486. 


Digitized  by  LjOOQIC 


KAJJSAS  REPORTS.— Vol.73.  xxiii 

RnsseU  v.  The  State,  11  Kan.  322. 

See  Shellabarger  y.  Nafus,  16  Kan.  554. 

Sherman  v.  Luckhardt,  65  Kan.  610. 

See  Shermim  v.  Luckhardt,  67  Kan.  682. 

Sims  ▼.  Daniels,  57  Kan.  552. 

See  Miller  v.  Clark,  62  Kan.  279. 

Simmons  y.  Garrett,  McCahon,  82. 

See  Burchfield  y.  Haffey>  84  Kan.  43. 

State  y.  Home,  9  Kan.  131. 

See  Shellabarger  y.  Nafus,  15  Kan.  654. 

State  y.  Reisner,  20  Kan.  648. 

See  State  y.  McGillyray,  21  Kan.  680. 

Stewart  y.  Price,  64  Kan.  191. 

See  Manley  y.  Park,  68  Kan.  400. 

Stigers  y.  Stigers,  5  Kan.  652. 

See  Finley  y.  Fnnk,  35  Kan.  678. 

WatkinB  y.  Glenn,  55  Kan.  417. 

See  Beyerly  y.  BamitE,  66  Kan.  466.* 

W.  A  W.  Rid.  Co.  y.  Knhn,  38  Kan.  104. 

See  W.  A  W.  Rid.  Co.  y.  Knhn,  38  Kan.  676. 

*  Rerersed  by  the  saiireme  court  of  the  United  States. 

See  BamiU  v.  Beverly,  IdS  U.  8. 118»  16  809.  Ct  1042, 41  L.  Bd.  OS. 


Digitized  by  VnOOQ IC 


ixiv  KANSAS  REPORTS.— VOL.  73. 


NOTE. 


This  volume  begins  with  the  February  session,  1906,  and  in- 
cludes the  record  of  all  cases  decided  prior  to  the  June  session, 
1906,  and  not  heretofore  reported.  It  contains  126  opinions,  de- 
livered by  the  justices  as  follow:  Johnston,  C.  J.,  16;  Greene, 
J.,  13;  BuRCH,  J.,  16;  Mason,  J.,  23;  Smith,  «^.,  17;  Pobter,  J., 
20;  Graves,  J.,  22.  Opinions  per  curiam  were  delivered  in  32 
cases,  all  of  which  are  reported  (pp.  755-795).  Chief  Justice 
Johnston  rendered  two  diss^iting  opinions  (pp.  60,  480).  Mr. 
Justice  BuRCH  rendered  one  dissenting  opinion  (p.  103) ,  and  dis- 
sented in  another  case  (p.  60) .  Mr.  Justice  Smith  dissented  in 
one  case  (p.  103).  Mr.  Justice  Porter  rendered  one  diss^iting 
opinion  (p.  119) . 
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PRESENT: 


Hon.  WILLIAM  A.  JOHNSTON,  Chief  Justice. 

Hon.  ADRIAN  L.  GREENE, 

Hon.  ROUSSEAU  A.  BURCH, 

Hon.  henry  F.  MASON, 

Hon.  CLARK  A.  SMITH, 

Hon.  SILAS  W.  PORTER, 

Hon.  CHARLES  B.  GRAVES, 


Justices. 


M.  J.  Harrington  v.  E.  J.  Lowe  et  al. 

No.  14,483.      (84  Pac.  570.) 
SYLLABUS  BY  THE  COURT. 

Contracts — Married  Women — Validity,  In  Kansas  coverture 
affords  no  ground  for  declaring  invalid  a  married  woman's 
contract,  even  although  she  possesses  no  separate  estate  or 
separate  trade  or  business. 

Error  from  Phillips  district  court;  Abel  C.  T. 
Geiger,  judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

STATEMENT. 

The  plaintiff  in  error  commenced  the  suit  from 
which  this  proceeding  in  error  arises  for  the  purpose 
of  foreclosing  a  real-estate  mortgage  executed  by  James 
and  Malinda  Suggs.  B.  A.  Mason  answered  that  he 
was  the  owner  of  the  mortgaged  premises,  and  traced 
his  title  from  James  and  Malinda  Suggs  through  their 
deed  to  the  First  National  Bank  of  Orleans,  Nebraska, 

1—73  KAN. 
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Harrington  v.  Lowe. 

the  deed  of  a  receiver  for  that  institution  to  W.  A. 
Green,  and  the  deed  of  the  latter  to  him.  C.  E.  Nel- 
son answered  claiming  that  C.  V.  Rand  was  the  owner 
of  the  land,  and  asked  for  the  foreclosure  of  a  mortgage 
given  by  Rand  to  one  E.  J.  Lowe,  and  by  the  latter 
transferred  to  him.  E.  J.  Lowe  answered  that,  hav- 
ing obtained  title  by  means  of  quitclaim  deeds  from 
the  heirs  of  James  Suggs,  who  was  then  deceased,  and 
by  means  of  a  conveyance  from  the  holder  of  a  tax 
deed  to  the  land,  she  had  conveyed  it  to  C.  V.  Rand. 
C.  V.  Rand  answered  admitting  the  conveyance  to  him, 
but,  being  doubtful  in  respect  to  the  soundness  of  his 
title,  and  its  freedom  from  encumbrances,  he  asked  for 
relief  against  the  Nelson  mortgage,  and  against  Lowe 
as  his  warrantor,  in  the  event  that  a  right  superior  to 
his  should  be  established.  The  Selbys  claimed  a  frac- 
tional interest  in  the  land  as  heirs  of  James  Suggs,  de- 
ceased. The  statute  of  limitations  was  pleaded  as  a 
bar  to  any  kind  of  relief  upon  the  plaintiff's  mortgage. 
The  case  was  submitted  upon  an  agreed  statement 
of  facts,  which  Ireads  as  follows : 

"(1)  It  is  stipulated  between  the  parties  hereto,  for 
the  purpose  of  this  hearing,  that  the  following  are  the 
facts  in  the  case  : 

"(2)  That  James  Suggs  received  a  patent  to  the 
land  in  controversy  from  the  United  States,  dated 
March  25,  1886,  and  on  the  same  day  the  said  James 
Suggs,  together  with  Malinda  Suggs,  his  wife,  then 
residents  of  Phillips  county,  Kansas,  borrowed  of  one 
Edward  E.  Parker  the  sum  of  $500,  which  sum  they 
agreed  to  repay  on  the  1st  day  of  March,  1891,  all  of 
which  was  evidenced  by  a  note  of  that  date,  which  is 
hereto  attached  and  marked  'Exhibit  A,'  and  that  on 
the  same  day  and  as  a  part  of  the  same  transaction, 
and  for  the  better  securing  of  said  note  and  interest 
as  the  same  matured,  the  said  James  Suggs  and  Ma- 
linda Suggs  executed  to  the  said  Edward  E.  Parker 
their  certain  mortgage  deed  conve3dng  to  the  said 
Edward  E.  Parker  the  land  in  controversy,  which 
mortgage  is  attached,  marked  'Exhibit  B,'  and  that 
said  mortgage  was  duly  filed  for  record  on  the  27th 
day  of  March,  1886. 
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"(3)  That  on  the  1st  day  of  January,  1886,  the  First 
National  Bank  of  Orleans,  Nebraska,  was  a  going  con- 
cern, duly  organized  under  the  national  banking  act, 
and  continued  to  be  a  going  concern  until  the  1st  day 
of  May,  1897,  upon  which  date  it  became  and  was  in- 
solvent, and  was  so  declared  by  the  comptroller  of  the 
currency,  and  one  P.  0.  Hedlund  was  duly  appointed 
receiver  thereof,  and  that  thereafter  and  upon  the  res- 
ignation of  said  P.  0.  Hedlund  one  John  W.  McDonald 
was  duly  appointed  receiver  and  continued  to  act  as 
such  until  the  affairs  of  said  bank  were  wound  up, 
which  date  was  about  the  1st  day  of  January,  1903; 
that  from  the  1st  day  of  January,  1886,  up  to  the  1st 
day  of  May,  1897,  and  during  all  the  time  said  bank 
was  a  going  concern,  George  W.  Burton  was  the  presi- 
dent thereof;  that  on  the  30th  day  of  November,  1888, 
James  Suggs  and  Malinda  Suggs,  his  wife,  executed  a 
deed  to  the  premises  in  controversy,  in  which  the  name 
of  the  grantee  was  blank,  and  delivered  the  same  to 
George  W.  Burton,  as  president  of  said  bank,  such 
deed  being  a  warranty  with  full  covenants,  and  was 
made  expressly  subject  to  the  mortgage  hereinbefore 
recited;  that  thereafter  the  premises  in  controversy 
were  shown  in  the  reports  of  the  bank  as  an  asset 
thereof,  and  continued  to  be  so  shown  until  the  year 
1894,  when  the  same  was  by  order  of  the  comptroller 
of  the  currency  ordered,  and  was,  charged  off  the 
books  of  said  bank  under  the  limitation  imposed  in 
the  banking  act  itself;  that  during  all  the  time  said 
premises  were  listed  as  an  asset  of  the  bank  drafts 
were  issued  by  said  bank  and  remitted  by  George  W. 
Burton  to  the  assignee  of  said  mortgage  and  note, 
in  payment  of  interest;  that  after  said  assets  were 
charged  off  the  books  of  said  bank  said  George  W. 
Burton  remitted,  on  March  25,  1895,  the  interest  due 
on  March  1  of  that  year.  On  October  10,  1895,  he  re- 
mitted the  interest  due  on  September  1,  1895.  On 
April  5, 1896,  he  remitted  the  interest  due  up  to  March 
1  1897 

"(4)  That  on  or  about  the  22d  day  of  May,  1889, 
the  said  James  Suggs  departed  this  life,  leaving  sur- 
viving him  his  widow,  Malinda  Suggs,  and  the  follow- 
ing children  and  heirs  at  law,  to  wit:  Eliza  Suggs, 
Katie  Suggs,  Sarah  E.  Thompson,  Sarah  M.  Selby, 
and  Mary  Selby,  daughters,  and  Alexander  Corbett 
and  Sarah  E.  Corbett,  children  of  a  deceased  daughter 


Digitized  by  LjOOQIC 


4  SUPREME  COURT  OF  KANSAS. 

Harrington  v.  Lowe. 

and  grandchildren  of  the  said  James  Suggs.  The  said 
Alexander  Corbett  was  also  known  as  Harry  Corbett 
That  on  the  29th  day  of  August,  1901,  Malinda  Suggs, 
the  widow,  and  Eliza  Suggs,  single,  Katie  Suggs, 
single,  Sarah  E.  Thompson  and  husband  and  Alex- 
ander Harry  Corbett  and  Sarah  E.  Corbett  conveyed 
to  E.  J.  Lowe,  by  quitclaim  deed,  the  premises  in  con- 
troversy, which  deed  was  duly  filed  for  record  Septem- 
ber 2,  1901 ;  that  on  the  4th  day  of  September,  1899, 
the  county  Of  Phillips,  in  the  state  of  Kansas,  acting 
by  and  through  its  officers,  duly  authorized  thereunto, 
executed  to  one  Eliza  Rundle  a  tax  deed  to  the  prem- 
ises in  controversy,  which  deed  was  duly  recorded  on 
September  14,  1899,  and  on  the  6th  day  of  September, 
1901,  the  said  Eliza  Rundle,  single,  conveyed  the  prem- 
ises in  controversy  to  the  said  E.  J.  Lowe,  by  quitclaim 
deed,  which  deed  was  duly  recorded  on  September  14, 
1901. 

"  (5)  That  afterward,  and  on  the  20th  of  September, 
1901,  the  said  E.  J.  Lowe  and  husband  conveyed  to 
one  C.  V.  Rand,  by  warranty  deed,  with  full  covenants, 
the  premises  in  controversy,  which  deed  was  duly  re- 
corded on  the  28d  day  of  September,  1901;  that  said 
C.  V.  Rand  purchased  the  said  premises  in  contro- 
versy from  E.  J.  Lowe  in  reliance  upon  the  records, 
and  without  any  notice  of  outstanding  equities  further 
than  the  record  disclosed,  and  that  he  paid  a  full  con- 
sideration to  the  said  E.  J.  Lowe,  in  good  faith  and  in 
reliance  upon  the  warranty  of  said  E.  J.  Lowe,  to  wit, 
the  sum  of  $300  in  cash  and  a  mortgage  of  $350,  exe- 
cuted as  a  part  of  the  consideration  of  said  purchase, 
dated  September  20,  1901,  payable  to  the  order  of  E. 
J.  Lowe;  that  on  the  21st  day  of  November,  1901, 
the  said  C.  V.  Rand  duly  filed  in  the  office  of  the  regis- 
ter of  deeds  of  Phillips  county,  Kansas,  an  acknowl- 
edged caveat  to  the  effect  that  said  $350  mortgage  was 
given  as  a  part  consideration  of  the  purchase-price  of 
said  premises;  that  the  title  to  the  said  premises  was 
defective  and  that  the  consideration  for  said  mortgage 
had  in  whole  or  in  part  failed,  and  that  afterward, 
and  on  the  7th  day  of  December,  1901,  said  note  and 
mortgage  were  duly  assigned  to  one  John  C.  BuUard 
for  a  valuable  consideration,  as  collateral  security  for  a 
loan,  and  that  he  subsequently,  upon  payment  of  the 
debt,  delivered  the  same  to  the  said  E.  J.  Lowe;  that 
the  said  E.  J.  Lowe,  on  March  28,  1902,  duly  sold  and 
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indorsed  said  note  and  assigned  said  mortgasre  before 
its  maturity  to  the  said  defendant  C.  E.  Nelson,  who 
still  owns  the  same,  hereto  attached  as  exhibits  'C\ 
*D',  *E',  and  *F' ;  and  that  said  Nelson  was  informed  at 
the  time  of  said  purchase  that  such  caveat  was  on  file. 

"(6)  That  upon  the  appointment  of  the  said  P.  0. 
Hedlund  as  receiver  of  said  First  National  Bank  of 
Orleans,  Nebraska,  he  found  among  the  books,  papers 
and  assets  in  the  vault  of  said  bank  the  deed  executed 
by  the  said  James  Suggs  and  wife,  as  hereinbefore  re- 
cited, and  took  possession  of  the  same,  and  delivered 
the  same,  with  the  books  and  papers  of  said  bank,  to 
his  successor,  John  W.  McDonald,  and  that  said  deed 
was  in  all  respects  in  the  same  condition  as  when  it 
was  delivered  to  the  said  George  W.  Burton,  as  presi- 
dent of  said  First  National  Bank  of  Orleans,  Nebraska. 

"(7)  That  on  the  8th  day  of  January,  1902,  John 
W.  McDonald,  as  receiver  of  said  First  National  Bank 
of  Orleans,  having  previously  applied  to  the  circuit 
court  of  the  United  States  for  the  district  of  Nebraska 
for  authority  to  sell  the  premises  in  controversy  or  the 
interest  of  the  bank  therein,  did  on  said  date  execute 
to  one  W.  A.  Green  a  deed  to  said  premises,  executed 
by  him,  the  said  John  W.  McDonald,  as  such  receiver, 
in  accordance  with  and  under  the  direction  of  said  cir- 
cuit court,  which  deed  was  duly  filed  of  record  on  the 
1st  day  of  April,  1902;  that  on  March  28,  1902,  said 
W.  A.  Green  and  wife  executed  and  delivered  to  one 
B.  A.  Mason  their  quitclaim  deed  to  the  premises  in 
controversy,  which  deed  Was  duly  recorded  on  the  1st 
day  of  April,  1902 ;  that  the  deed  made  by  James  Suggs 
and  wife,  in  blank,  was  on  the  1st  day  of  April,  1902, 
filed  for  record  in  the  office  of  the  register  of  deeds  of 
Phillips  county,  Kansas,  and  at  the  time  of  the  filing 
thereof  it  had  written  or  printed  therein  as  the  name 
of  the  grantee,  'First  National  Bank  of  Orleans,  Ne- 
braska.' 

"(8)  It  is  further  stipulated  that  the  remittances 
of  interest  made  by  George  W.  Burton  were  sent  and 
directed  to  one  William  A.  Porter,  Marshall,  Mich., 
and  were  written  upon  the  letter-heads  of  the  bank  of 
which  said  Burton  was  president,  and  were  signed 
'George  W.  Burton.' 

"(9)  That  shortly  after  the  execution  of  the  bond 
the  said  Edward  E.  Parker  indorsed  the  same  as  ap- 
pears thereon,  and  for  value  sold  and  delivered  it,  to- 
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gether  with  the  accompanying  mortgage,  to  one  Bethia 
L.  Humphrey,  and  at  the  same  time  he  placed  the  as- 
signment on  the  said  mortgage  which  appears  thereon, 
but  said  assignment  was  unacknowledged,  and  was 
never  recorded;  that  afterward,  and  on  the  29th  day 
of  January,  1902,  Edward  E.  Parker  executed  in  writ- 
ing an  assignment  of  said  mortgage  to  said  Bethia  L. 
Humphrey,  duly  acknowledging  the  execution  of  the 
same,  which  assignment  was  duly  recorded  on  the  2d 
day  of  April,  1902;  that  on  the  21st  day  of  March, 
1902,  said  Bethia  L.  Humphrey  executed  an  assign- 
ment of  said  mortgage  to  one  M.  J.  Harrington,  which 
assignment  was  duly  filed  for  record  on  the  2d  day  of 
April,  1902. 

"  (10)  That  on  or  about  the  year  1890  the  said  James 
Suggs  and  Malinda  Suggs  removed  from  Phillips 
county,  Kansas,  and  continued  at  all  times  thereafter 
until  the  death  of  said  James  Suggs  to  reside  in  or  near 
Orleans,  in  the  state  of  Nebraska,  and  said  Malinda 
Suggs  thereafter  continued  to  be  a  resident  of  the  state 
of  Nebraska. 

"(11)  That  after  said  James  Suggs  and  family  re- 
moved to  the  state  of  Nebraska  said  premises  were  un- 
occupied until  about  the  year  1899,  when  the  same  were 
taken  possession  of  by  Eliza  Bundle,  under  her  tax 
deed.  The  only  possession,  if  any,  prior  thereto,  after 
the  removal  of  said  Suggs,  being  the  constructive  pos- 
session which  the  law  would  imply  from  ownership 
under  said  warranty  deed  from  Suggs  and  wife,  deliv- 
ered as  aforesaid  to  the  said  George  W.  Burton,  as 
president  of  said  First  National  Bank  of  Orleans,  Ne- 
braska. 

"(12)  Jt  is  further  stipulated  that  neither  the  said 
defendants  Selbys,  intervenors  herein,  defendants 
Lowe  and  wife  nor  Rand  and  wife  had  any  notice  or 
knowledge  of  the  assignment  of  said  Suggs  note  and 
mortgage  until  said  assignments  were  placed  of  rec- 
ord, in  April,  1902. 

"(13)  It  is  further  agreed  that  said  defendants 
named  in  the  last  paragraph  would  testify  that  they 
had  no  notice 'of  the  payments  of  instalments  of  in- 
terest on  said  note  so  made  by  said  George  W.  Burton, 
president  of  said  First  National  Bank  of  Orleans,  Ne- 
braska. 

"(14)  That  the  consideration  for  which  said  tax 
deed  was  issued  to  Eliza  Bundle  was  $71.96,  at  the 
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date  of  the  issuance  of  said  deed,  on  September  4, 1899. 

"(15)  That  immediately  upon  the  conveyance  of 
the  said  land  to  the  defendant  C.  V.  Rand,  as  afore- 
said, said  Rand  entered  into  the  possession  thereof, 
and  immediately,  and  before  the  commencement  of 
this  suit,  made  lasting  and  valuable  improvements 
thereon,  but  the  value  of  such  improvements  and  the 
value  of  the  rents  and  profits  of  said  land  are  not 
agreed  to  at  this  time,  but  are  reserved  until  the  final 
determination  of  this  suit. 

"(16)  It  is  further  agreed  that  all  the  foregoing 
facts  are  also  agreed  to  upon  behalf  of  and  for  the  in- 
tervenors,  Sarah  M.  Selby,  Lewis  Selby,  and  Mary 
Selby,  and  the  defendant  C.  ,E.  Nelson. 

"(17)  It  is  further  stipulated  in  the  above  case  that 
at  the  time  the  patent  issued  to  said  James  Suggs  to 
the  premises  in  controversy,  to  wit,  March  25,  1886, 
he,  the  said  James  Suggs,  took  a  fee-simple  title  to  the 
premises  in  controversy;  that  Malinda  Suggs,  his  wife, 
had  at  the  date  of  the  execution  of  said  note  and  mort- 
gage no  separate  property  or  estate,  and  that  her  only 
right  of  property  at  that  time  was  the  marital  right 
of  expectancy  in  the  said  premises  owned  by  and  pat- 
ented to  the  said  James  Suggs,  and  covered  by  the  note 
and  mortgage  in  controversy,  and  that  on  the  death  of 
the  said  James  Suggs,  she,  the  said  Malinda  Suggs,  his 
widow,  took  a  fee-simple  title  by  inheritance,  under 
the  laws  of  the  state  of  Kansas,  to  the  undivided  half 
interest  of  whatever  interest,  if  any,  the  said  James 
Suggs  ma3r  have  had  at  the  time  of  his  death  in  the 
said  mortgaged  premises  in  controversy,  and  that  at 
the  time  said  note  and  mortgage  were  given  the  said 
premises  were  used  and  occupied  as  the  homestead  of 
James  and  Malinda  Suggs.'' 

The  court  held  that  suit  upon  the  note  secured  by 
the  plaintiffs  mortgage  was  barred  by  the  statute  of 
limitations;  that  Mason's  title  was  invalid;  that  the 
Selbys  had  no  interest  in  the  land ;  that  Rand  was  the 
owner  of  it;  and  that  the  Nelson  mortgage,  which 
pending  the  hearing  had  been  assigned  to  Lowe,  was 
a  valid  lien  and  should  be  enforced.  Judgment  was 
rendered  accordingly,  and  the  plaintiff,  Harrington, 
and  defendant  Mason  prosecute  error. 
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C.  A.  Lewis,  and  Bumham  &  DashieU,  for  plaintiff 
in  error,  and  cross-petitioner  in  error,  B.  A.  Mason. 
FUmsburg  &  Williams,  for  defendant  in  error  Lowe. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  If  the  note  in  suit  be  a  valid  obligation 
enforceable  against  Mrs.  Suggs,  her  absence  from  the 
state  tolls  the  statute,  and  the  plaintiff's  mortgage 
may  be  foreclosed.    If  not,  his  suit  is  barred. 

It  is  claimed  that  Mrs.  Suggs  is  not  bound  because 
she  had  no  separate  estate  when  the  note  was  given, 
and  it  does  not  appear  to  be  a  contract  made  in  con- 
nection with  any  trade  or  business  conducted  on  her 
sole  and  separate  account;  that  the  so-called  married 
women's  act  permits  contracts  only  in  reference  to 
these  matters,  and  that,  except  as  they  are  removed 
by  statute,  all  the  common-law  disabilities  of  married 
women  persist.  The  question  for  determination,  there- 
fore, is  the  measure  of  capacity  to  enter  into  contracts 
which  a  married  woman  possesses  under  the  laws  of 
Kansas.  The  legislative  act  referred  to  took  effect 
October  31,  1868,  and  reads  as  follows : 

"Section  1.  The  property,  real  and  personal,  which 
any  woman  in  this  state  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  profits  or  proceeds 
thereof,  and  any  real,  personal  or  mixed  property 
which  shall  come  to  her  by  descent,  devise  or  bequest, 
or  the  gift  of  any  person  except  her  husband,  shall  re- 
main her  sole  and  separate  property,  notwithstanding 
her  marriage,  and  not  be  subject  to  the  disposal  of  her 
husband  or  liable  for  his  debts. 

"Sec.  2.  A  married  woman,  while  the  marriage  re- 
lation, subsists,  may  bargain,  sell  and  convey  her  real 
and  personal  property  and  enter  into  any  contract 
with  reference  to  the  same  in  the  same  manner,  to  the 
same  extent  and  with  like  effect  as  a  married  man  may 
in  relation  to  his  real  and  personal  property. 

"Sec  3.  A  woman  may,  while  married,  sue  and  be 
sued,  in  the  same  manner  as  if  she  were  unmarried. 

"Sec  4.  Any  married  woman  may  carry  on  any 
trade  or  business,  and  perform  any  labor  or  services. 
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on  her  sole  and  separate  account ;  and  the  earnings  of 
any  married  woman  from  her  trade,  business,  labor 
or  services  shall  be  her  sole  and  separate  property,  and 
may  be  used  and  invested  by  her  in  her  own  name." 
(Gen.  Stat.  1901,  §§  4019-4022.) 

Much  stress  is  placed  upon  the  words  of  the  second 
section  "enter  into  any  contract  with  reference  to  the 
same";— that  is,  with  reference  to  her  real  and  personal 
property.  In  the  case  of  Deering  v.  Boyle,  8  Kan.  525, 
12  Am.  Rep.  480,  decided  at  the  July,  1871,  term,  an 
action  had  been  brought  on  a  promissory  note  given 
by  a  married  woman.  She  answered  that  when  the 
note  was  given  she  was  a  married  woman;  that  the 
note  was  given  to  the  payee  in  satisfaction  of  her  hus- 
band's sole,  separate  and  individual  debt;  and  that  it 
was  given  without  any  benefit  or  consideration  what- 
ever moving  to  her.  The  district  court  sustained  a  de- 
murrer to  this  defense,  and  this  court  affirmed  the 
judgment.  In  the  facts  of  the  case  there  can  be  found 
no  intimation  that  the  woman  had  ever  possessed  any 
property,  trade,  or  business.  There  is  no  presumption 
of  law  that  she  had  done  so,  and  if  such  had  been  the 
case  the  allegations  of  the  answer  show  that  her  con- 
tract could  not  have  had  any  possible  connection  with 
them  or  with  her  services  or  earnings.  The  note  con- 
cerned a  matter  entirely  outside  of  the  statute,  and 
yet  it  was  held  that  she  had  capacity  to  make  it  and 
that  judgment  migh^  be  rendered  upon  it. 

In  the  case  of  Wicks  v.  Mitchell,  9  Kan.  80,  decided 
at  the  January,  1872,  term,  an  action  was  brought  on 
a  promissory  note  executed  by  a  married  woman  with 
others,  one  of  whom  was  her  husband.  She  answered 
that  the  note  was  given  in  liquidation  of  the  debt  of 
the  other  makers,  and  that  she  signed  as  surety  only. 
Her  answer  also  contained  the  following  allegations : 

"That  said  note  was  not  given  to  the  plaintiff  for 
the  benefit  of  this  defendant,  nor  for  the  use  and  benefit 
of  her  sole  and  separate  property,  nor  with  reference 
to  the  same,  nor  for  anything  which  might  or  could 
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inure  to  its  or  her  benefit;  that  this  defendant  did  not 
nor  has  she  charged  her  sole  or  separate  property  with 
the  payment  of  said  note,  but  at  the  time  of  its  execu- 
tion refused  in  any  manner  so  to  charge  her  sole  and 
separate  property,  or  any  part  thereof."   (Page  81,) 

A  demurrer  was  sustained  to  the  answer,  and  judg- 
ment given  for  the  plaintiff.  This  answer  went  be- 
yond the  one  made  in  Deering  v.  Boyle,  in  that  it 
pleaded  the  woman's  refusal  to  charge  her  separate 
property  with  the  satisfaction  of  the  contract.  If  the 
possession  of  a  separate  estate  which  may  be  bound  is 
necessary  in  order  to  confer  capacity  to  cont;ract,  the 
exclusion  of  such  estate  from  benefit  from  the  trans- 
action and  from  liability  for  the  satisfaction  of  the 
contract  ought,  it  would  seem,  to  be  equivalent  to  the 
possession  of  no  estate,  so  far  as  that  contract  is  con- 
cerned. Nevertheless,  it  was  held  by  this  court  that 
Mrs.  Wicks  had  capacity  to  make  the  contract,  that 
the  answer  stated  no  defense,  and  that  the  judgment 
upon  it  against  her  was  authorized  by  law. 

In  the  case  of  Larimer  v,  Kelley,  10  Kan.  298,  de- 
cided at  the  July,  1872,  term,  it  appeared  that  in  1864 
Mrs.  Larimer  and  Mrs.  Kelley  were  captured  by  the 
Sioux  Indians.  They  both  escaped,  and  afterward  en- 
tered into  an  agreement  with  each  other  to  write  and 
publish  a  book  describing  their  experiences  during 
captivity.  The  expenses  of  the  work  were  to  be  borne 
by  Mrs.  Larimer,  and  the  profits  were  to  be  divided 
equally.  The  petition  of  Mrs.  Kelley  alleged  that  when 
the  manuscript  was  nearly  completed  Mrs.  Larimer 
took  possession  of  it,  carried  it  to  Philadelphia,  and 
had  it  published  in  her  own  name,  thereby  depriving 
Mrs.  Kelley  of  the  credit  and  reputation  of  the  au- 
thorship of  the  book  and  of  her  share  of  the  profits  of 
its  publication.  The  answer  alleged  that  at  the  time 
the  agreement  was  made  the  defendant  was  a  married 
woman  and  had  no  trade,  business  or  property  on  her 
own  account,  had  no  earnings  from  any  such  trade  or 
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business  or  from  the  performance  of  any  labor  or  serv- 
ices, was  incapable  of  making  the  contract  sued  upon, 
was  not  authorized  to  do  so  by  her  husband,  and  that 
the  plaintiff  was  also  a  married  woman  when  the  con- 
tract was  made,  and  therefore  incapacitated  to  enter 
into  a  binding  agreement.  A  demurrer  was  sustained 
to  this  answer,  and  judgment  was  rendered  accord- 
ingly. 

The  contract  pleaded  was  made  while  the  married 
women's  act  of  1859  was  still  in  force.  (Comp.  Laws 
1862,  ch.  141;  Stat,  of  Kan.  Ter.  1859,  ch.  94.)  Under 
that  act,  as  under  the  act  of  1868  (Gen.  Stat.  1868, 
ch.  62)  which  supplanted  it,  the  only  express  grant  of 
power  to  make  contracts  was  that  contained  in  sec- 
tion 2,  which  related  exclusively  to  property.  The 
points  of  the  argument  made  in  support  of  Mrs.  Lari- 
mer's answer  are  identical  with  those  made  in  opposi- 
tion to  the  liability  of  Mrs.  Suggs,  namely,  disability 
at  common  law  to  contract  at  all ;  capacity  to  contract 
now  only  to  the  extent  to  Which  the  common-law  disa- 
bOity  has  been  removed;  the  letter  of  the  married 
women's  act,  which  allows  contracts  only  "with  ref- 
erence to  the  same" — ^that  is,  in  reference  to  property. 
This  court,  speaking  by  Mr.  Justice  Brewer,  made 
short  work  of  this  argument,  and  announced  a  capacity 
to  contract  which  does  not  relate  to  real  or  personal 
property  and  which  is  not  described  in  the  statute. 
In  connection  with  a  citation  of  the  statute  he  said : 

"The  third  and  fourth  defenses  are  that  a  feme  cov- 
ert cannot  make  a  contract  such  as  is  set  forth  in  the 
petition.  That  contract  is  one  for  labor.  Each  is  to 
furnish  her  skill  and  knowledge,  her  time  and  labor, 
in  the  production  of  a  book.  ...  If  she  can  per- 
form labor  and  services  on  her  separate  account,  she 
can  contract  for  them.  If  she  performs  them,  she  can 
recover  for  them.  The  coverture  of  the  parties  did 
not  therefore  avoid  their  contract,  and  the  demurrer 
to  the  third  and  fourth  defenses  was  properly  sus- 
tained."    {Larimer  v.  Kelley,  10  Kan.  298,  304.) 

In  the  case  of  TaUmxin  v.  Jones,  13  Kan.  438,  de-* 
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cided  in  1874,  a  strict  and  literal  interpretation  of 
the  statute  was  rejected,  and  it  was  held  that  a  mar- 
ried woman  without  any  separate  estate  might  pur- 
chase property  on  credit  for  the  purpose  of  engaging 
in  business,  and  that  her  note  given  for  such  property 
was  a  valid  obligation. 

In  the  case  of  Miner  v.  Pearson,  16  Kan.  27,  suit 
was  brought  to  recover  upon  the  note  of  Louisa  B. 
Pearson  and  Walter  C.  Pearson,  and  to  foreclose  a 
mortgage  securing  it.  The  district  court  refused  to 
render  a  judgment  against  Louisa  B.  Pearson  on  the 
ground,  as  counsel  stated,  that  she  was  a  feme  covert. 
There  is  nothing  in  the  case  to  show  that  she  owned 
the  land  or  had  any  separate  estate  when  the  note  and 
mortgage  were  given,  or  that  they  were  given  with 
reference  to  any  trade  or  business.  This  court  or- 
dered judgment  against  her,  saying: 

"A  married  woman  may  in  this  state  bind  herself 
by  her  contracts  to  the  extent  of  her  separate  property. 
And  a  personal  judgment  may  be  rendered  against  her 
which  will  reach  any  or  all  of  her  separate  property 
not  exempt  from  execution  under  the  exemption  laws." 
(Page  28.) 

In  the  case  of  Bolinger  v.  Brake,  4  Kan.  App.  180, 
45  Pac.  950,  a  married  woman  had  joined  in  the  cove- 
nants of  a  warranty  deed  of  her  husband's  land.  Her 
capacity  to  bind  herself  by  such  a  contract  was  de- 
nied, but  both  the  trial  court  and  the  court  of  appeals 
held  her  liable,  and  the  judgment  was  affirmed  by  this 
court.  (57  Kan.  663,  47  Pac.  537;  58  Kan.  818,  51 
Pac.  290.)  Other  significant  decisions  might  be  ad- 
verted to. 

This  court  has  been  organized  some  forty-four  years^ 
but  counsel  have  cited  no  decision  it  has  ever  made  in 
which  any  defense  based  on  the  common-law  doctrine 
of  coverture  has  been  allowed  to  prevail  against  a 
married  woman's  contract.  It  is  true  that  in  Deering 
V.  Boyle,  8  Kan.  525,  12  Am.  Rep.  480,  and  Wicks  v. 
Mitchell,  9  Kan.  80,  it  was  said  that  a  married  woman 
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does  not  bind  herself  personally  as  a  man  does,  and 
that  her  contracts  bind  her  separate  estate  or  not  at 
all.  These  statements,  however,  did  not  control  the 
decisions  rendered,  and  were  soon  recognized  to  be  of 
no  special  significance.  In  each  case  capacity  to  make 
a  contract  which  was  not  and  could  not  be  connected 
with  the  maker's  separate  property,  trade,  business 
earnings  or  services  was  recognized  and  the  contract 
enforced,  and  in  Deering  v.  Boyle  the  possession  of  a 
separate  estate  as  an  element  of  capacity  was  utterly 
ignored. 

In  Deering  v.  Boyle  Mr.  Justice  Valentine  under- 
took to  show  that  the  contract  involved  did  relate  to 
property  in  a  sense  sufficient  to  afford  tecHnical  au- 
thority for  it  as  a  strictly  statutory  affair.  He  argued 
that  a  man  contracts  with  reference  to  his  property 
without  mentioning  it.  The  man  makes  his  contract; 
the  law  says  what  shall  be  done  with  his  property  if 
he  fail  to  perform.  He  contracts  in  view  of  the  law, 
and  thereby  relates  the  contract  to  his  property  and 
binds  it  Under  the  statute  a  married  woman  may  do 
as  a  married  man  may  do,  and  hence  her  promissory 
note  given  to  pay  the  debt  of  her  husband  may  be  said 
to  refer  to  her  property  in  its  obligation.  A  man's 
contract,  however,  does  not  refer  merely  to  property 
in  present  possession  or  ownership.  Future  acquisi- 
tions are  within  its  obligation,  and  the  reference  of 
a  man's  contract  to  his  property  may  be  to  such  future 
acquisitions.  His  contract  is  that  if  he  do  not  pay  his 
creditors  may  sue  him,  obtain  a  judgment  against  him, 
cause  execution  to  be  issued  and  levied  on  his  property, 
and  cause  such  property  to  be  sold  to  satisfy  the  execu- 
tion. But  he  need  not  have  the  smallest  item  or  article 
of  property,  real  or  personal,  to  make  the  contract,  or 
to  make  it  refer  to  his  property,  or  to  support  a  judg- 
ment upon  it.    The  opinion  concludes : 

"This  is  a  married  man's  contract  with  reference  to 
his  property.  A  married  woman  may  under  said  sec- 
tion 2  of  the  married  women's  act  contract  *in  the 
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same  manner,  to  the  same  extent  and  with  like  effect/ 
with  reference  to  her  property."  (Deering  v.  Boyle, 
8  Kan.  525,  537.) 

From  the  context  it  is  plain  that  the  expression  used 
in  that  opinion,  to  the  effect  that  unless  a  married 
woman's  contract  bind  her  separate  estate  it  is  a  nul- 
lity, referred  to  the  source  of  satisfaction  and  not  to 
capacity  to  contract.  The  argument  is  this:  A  mar- 
ried woman  does  not  bind  herself  personally — ^that  is, 
her  body  cannot  be  taken  on  a  capias  ad  satisfa/n- 
endum;  her  husband  is  no  longer  liable  for  her  debts 
and  he  is  not  bound;  therefore,  unless  she  bind  her 
own  property  the  obligation  comes  to  naught. 

The  same  expression  was  repeated  in  Wicks  v. 
Mitchell,  9  Kan.  80,  but  the  context  there  also  shows 
that  the  ineffectiveness  referred  to  does  not  arise  from 
a  lack  of  capacity  altogether  prohibiting  any  kind  of 
an  engagement,  but  that  it  results  from  the  want  of  a 
fund  to  apply  to  the  satisfaction  of  a  contract  en- 
tered into  by  one  at  all  times  competent  to  make  it. 

"A  party  is  held  obligated  to  do  that  which  is  the 
legal  effect  of  the  instrument  he  executes.  The  rule 
is  as  fixed  and  clear  for  married  women  as  for  any 
other  persons.  When  they  sign  promises  to  pay,  the 
law  holds  that  they  act  in  good  faith,  and  that  they 
intend  to  do  what  they  have  promised.  It  considers 
that  instrument  a  valid  instrument,  and  as  it  can  be 
held  valid  only  because  enforceable  against  her  sepa- 
rate estate  it  enforces  it  against  such  estate."  (Wicks 
V.  Mitchell,  9  Kan.  80,  89.) 

But  the  potentiality  of  property  which,  as  the  stat- 
ute contemplates,  may  come  to  her  by  gift,  descent, 
devise,  or  bequest,  or  which  she  may  acquire  through 
her  own  means,  or  in  connection  with  her  own  trade 
or  business,  is  sufficient  to  authorize  the  formation  of 
the  contractual  relation. 

From  the  foregoing  it  will  be  observed  that  there 
are  no  restrictions  upon  the  authority  of  married 
women  to  contract  generally.  Whatever  contract  her 
husband  can  make  she  can  make.    The  court  availed 
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itself  of  the  first  opportunity  presented  to  make  this 
decision,  and  that  the  legislative  intention  was  properly 
grasped  is  certain  from  the  fact  that  the  married 
women's  act  of  1868  has  remained  unchanged  to  this 
day. 

The  statement  in  Deering  v.  Boyle  and  Wicks  v. 
MitcheU  that  a  married  woman  does  not  bind  herself 
personally  was  merely  a  somewhat  automatic  enuncia-' 
tion  of  the  old  law  found  in  all  the  unregenerated  texts. 
Thus,  in  Reeve's  "The  Law  of  Baron  and  Fenmie"  it  is 
said: 

"It  is  a  general  rule  that  a  wife  cannot  so  contract 
as  to  bind  herself ;  her  contracts  are  said  to  be  void  in 
law.  The  principles  on  which  this  doctrine  is  founded 
are  two:  (1)  The  right  of  the  husband  to  the  person 
of  his  wife.  This  is  a  right  guarded  by  the  law  with 
the  utmost  solicitude ;  if  she  could  bind  herself  by  her 
contracts,  she  would  be  liable  to  be  arrested,  taken  in 
execution,  and  confined  in  a  prison ;  and  then  the  hus- 
band would  be  deprived  of  the  company  of  his  wife; 
which  the  law  will  not  suffer.  (2)  The  law  considers 
the  wife  to  be  in  the  power  of  the  husband ;  it  would 
not,  therefore,  be  reasonable  that  she  should  be  bound 
by  any  contract  which  she  makes  during  the  coverture, 
as  it  might  be  the  effect  of  coercion.  On  the  first 
ground  she  is  privileged  for  the  sake  of  her  husband; 
on  the  last,  for  her  own  sake."  (3d  ed.,  p.  182,  *p.  98.) 

"No  action  at  law  can  be  maintained  against  her. 
For  the  judgment  in  that  case  would  subject  her  person 
to  imprisonment ;  and  thus  the  husband's  right  to  the 
person  of  his  wife  would  be  infringed,  which  the  law 
will  not  permit  in  any  case  of  a  civil  concern."  (3d  ed., 
p.  270,  *p.  171.) 

When  the  opinions  noted  were  written  imprison- 
ment for  debt  except  in  cases  of  fraud  already  had  been 
abolished,  and  by  virtue  of  the  very  statute  the  court 
was  considering  the  i)ower  of  the  husband  over  the 
wife  in  the  matter  of  contracts  and  property  had  been 
destroyed.  Therefore,  as  suggested  in  section  1045  of 
volume  2  of  Cord  on  Legal  and  Equitable  Rights  of 
Married  Women,  the  reasons  assigned  for  the  incapac- 
ity of  the  wife  and  for  her  exemption  from  personal 
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judgments  are  destitute  of  force  under  our  altered  and 
amended  law.  In  recognition  of  this  fact,  no  doubt,  the 
tone  of  judicial  utterance  soon  changed,  and  in  The 
State  V.  Hendricks,  32  Kan.  559,  564,  4  Pac.  1050,  the 
justice  who  wrote  the  opinion  in  Deering  v.  Boyle  said : 

"In  Kansas,  women  have  all  the  rights  and  privileges 
that  men  have,  except  merely  that  they  cannot  vote  at 
general  elections.  A  married  woman  may  sue  and  be 
sued,  contract  and  be  contracted  with,  buy,  sell,  barter, 
trade  and  carry  on  business  in  the  same  manner,  to  the 
same  extent,  with  like  effect,  and  as  freely  as  any  other 
person  may.  And  all  this  she  may  do  in  her  own  name, 
and  in  the  same  manner  as  others  not  in  her  condition." 

For  all  those  who  feel  that  the  reasoning  of  Deering 
V.  Boyle  is  artificial,  attenuated,  and  against  the  over- 
whelming weight  of  judicial  opinion  elsewhere,  there 
is  secure  ground  upon  which  to  declare  that  the  final 
conclusion  reached  was  sound.  The  words  feme  covert 
no  longer  have  for  us  anything  more  than  a  historical 
interest.  The  species  is  extinct  in  this  state.  This  fact 
can  best  be  brought  into  appreciation  by  standing  for 
a  moment  with  hand  on  mouth  peering  into  the  hole  of 
the  pit  from  whence  we  were  digged. 

The  common  law  relating  to  the  rights  and  powers 
of  married  women  was  based  upon  a  belief  in  the  com- 
plete union  of  the  married  pair,  which  would  be  de- 
stroyed by  allowing  any  opportunity  for  a  divided  will. 
It  was  assumed  that  conjugal  affection  would  lead  the 
husband  to  deal  justly  with  his  wife,  and,  if  that  mo- 
tive were  not  sufficiently  potent,  that  a  realization  of 
the  fact  that  his  wife's  interests  were  identical  with 
his,  fear  of  family  discord,  pride  of  appearance  and 
other  promptings  would  move  him  to  eschew  all  arbi- 
trariness. But  it  was  believed  that  occasional  lapses 
into  despotism  might  better  be  suffered  than  to  com- 
promise the  indivisibility  and  indissolubility  of  the 
matrimonial  union.  Hence,  to  the  numerous  and  re- 
spectable audience  present  at  his  lectures  Blackstone 
said: 

"By  marriage  the  husband  and  wife  are  one  person 
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in  law;  that  is,  the  very  being  or  legal  existence  of 
the  woman  is  suspended  during  the  marriage,  or  at 
least  is  incorporated  and  consolidated  into  that  of  the 
husband ;  under  whose  wing,  protection,  and  cover,  she 
performs  everything;  and  is  therefore  called  in  our 
law-French  a  feme  covert,  foemina  viro  cooperta;  is 
said  to  be  covert-baron,  or  under  the  protection  and  in- 
fluence of  her  husband,  her  baron,  or  lord ;  and  her  con- 
dition during  her  marriage  is  called  her  coverture. 
Upon  this  principle,  of  a  union  of  person  in  husband 
and  wife,  depend  almost  all  the  legal  rights,  duties,  and 
disabilities,  that  either  of  them  acquire  by  the  mar- 
riage.   (1  Black.  Com.,  Cooley's  3d  ed.,  441.) 

In  fact,  the  woman  acquired  nothing  but  a  right  to 
support.  She  was  desi)oiled  of  all  her  goods,  chattels, 
and  money,  which  the  husband  might  dispose  of  as  ab- 
solutely as  if  they  had  always  belonged  to  him,  and 
which  he  might  will  away  from  her  at  his  death.  He 
was  entitled  to  the  possession  and  profits  of  her  land 
during  the  marriage,  and  if  he  survived  her,  and  a 
child  had  been  born,  the  right  continued  until  his  death. 
If  she  acquired  property  she  could  not  hold  it — it  went 
to  him.  She  could  not  make  a  contract  or  a  testamen- 
tary disposition  of  her  property,  because  she  had  no  in- 
dependent will  of  her  own.  The  making  of  a  contract 
with  her  husband  was  inconceivable.  He  was  guardian 
of  her  children,  and  was  entitled  to  her  earnings  and 
her  services.  Whatever  she  did  was  presumed  to  be 
under  his  coercion.  He  could  restrain  her  person,  and 
could  visit  corporal  punishment  upon  her  for  the  pur- 
pose of  restoring  that  concord  and  harmony  which 
marital  unity  required.  If  the  baron  killed  his  feme 
it  was  an  ordinary  kind  of  homicide.  If  the  feme  killed 
her  baron  it  was  a  species  of  treason,  because  she  re- 
belled against  the  authority  and  supremacy  of  her  lord, 
and  she  was  disemboweled  and  burnt  alive. 

All  this  followed  naturally,  logically  and  inevitably 
from  the  ideal  nature  of  the  perfect  union,  with  head- 
ship in  the  husband,  which  the  sacramental  ceremony 
of  marriage  at  the  common  law  established,  but  it  sti- 
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fled  the  free  growth  and  expressibn  of  that  individuality 
which  the  laws  of  nature  entitle  a  woman  to  display, 
and  it  resulted  in  unconscionable  tyranny.  Misfortune 
frequently  overtook  the  matrimonial  venture.  Wives 
were  reduced  to  poverty  by  the  conduct  of  vacuous  and 
profligate  husbands.  Rapacious  creditors  knew  no  dis- 
tinction between  property  produced  by  the  impecunious 
but  domineering  husband  and  that  which  the  wife  had 
surrendered  when  she  passed  in  manum  viri,  and  be- 
cause she  was  a  legal  and  economic  nonentity  she  was 
obliged  to  suffer  and  submit  in  abject  helplessness. 

Courts  of  equity  interposed  their  cumbersome  make- 
shifts of  trusteeships,  uses,  settlements,  and  equitable 
separate  estates;  but  equity  follows  the  law,  and  un- 
aided it  could  not  overthrow  the  harsh  and  stem  legal 
doctrines  by  which  the  degradation  of  married  women 
was  accomplished.  Finally  remedial  legislation  put 
in  its  tardy  appearance.  In  Kansas  a  beginning  was 
made  with  the  territorial  act  of  1859,  already  cited. 
When  the  state  constitution  was  framed  it  commanded 
the  legislature  to  provide  for  the  protection  of  the 
rights  of  married  women  in  acquiring  and  possessing 
property — real,  personal,  and  mixed — separate  and 
apart  from  their  husbands,  and  for  their  equal  rights 
in  the  possession  of  their  children,  and  created  the 
homestead,  which  it  exempts  from  forced  sale  for  the 
payment  of  debts  and  which  it  prohibits  the  husband 
from  encumbering  or  alienating  without  the  joint 
consent  of  his  wife.  (Const.,  art.  15,  §§6,  9;  Gen. 
Stat.  1901,  §§  232,  235.) 

These  constitutional  provisions  themselves  irre- 
trievably broke  down  the  common-law  theory  of 
marital  unity,  destroyed  the  notion  of  feminine  sub- 
jection to  baronial  authority,  threw  off  the  restraints 
of  coverture,  and  installed  the  modem  doctrine  of  the 
equality  of  man  and  wife  before  the  law.  Legislative 
acts  based  upon  the  same  principles  speedily  followed, 
until  not  only  does  a  married  woman  have  the  right  to 
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acquire,  possess  and  dispose  of  her  own  property  in 
her  own  way,  free  from  her  husband's  dictation  and 
domination,  possess  the  homestead  equally  with  him 
and  defeat  its  alienation,  if  such  be  her  will,  make  and 
fulfil  contracts  for  her  services,  keep  her  own  earn- 
ings, conduct  her  own  business  and  retain  the  profits, 
buy  from  her  husband  and  sell  to  him  as  if  he  were 
a  stranger,  sue  and  be  sued,  make  a  will,  educate  and 
control  her  children  equally  with  her  spouse,  and  gov- 
ern her  own  conduct  free  from  his  interference  or 
restraint,  but  she  is  authorized  to  attend  political 
caucuses  and  conventions,  nominate  candidates,  vote 
at  municipal  and  school  elections  according  to  her  own 
independent  judgment  and  inclination,  and  to  hole} 
public  offices  of  profit,  trust,  and  honor.  What  there 
is  left  of  subjugation  by  her  husband  or  subjection  to 
him  to  incapacitate  her  to  make  any  kind  of  contract 
she  please  is  difficult  to  perceive. 

All  the  legislation  affecting  the  status  of  married 
women  must  be  considered  in  order  that  the  full  vir- 
tue of  each  separate  act  may  be  appreciated,  and  it  is 
noteworthy  indeed  that  on  the  same  day  the  married 
women's  act  of  1868  became  operative  the  following 
statute  went  into  effect : 

"The  common  law,  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the 
general  statutes  of  this  state;  but  the  rule  of  the  com- 
mon law,  that  statutes  in  derogation  thereof  shall  be 
strictly  construed,  shall  not  be  applicable  to  any  gen- 
eral statute  of  this  state;  but  all  such  statutes  shall  be 
liberally  construed  to  promote  their  object."  (Gen. 
Stat.  1868,  ch.  119,  §  3;  Gen.  Stat.  1901,  §  8014.) 

The  court,  therefore,  is  not  obliged  to  bend  its  efforts 
toward  the  preservation  of  the  swollen  autocracy  of 
the  baron  over  the  feme,  but  it  is  at  liberty  to  interpret 
acts  of  the  legislature  from  the  standpoint  of  the  legis- 
lature itself,  and  according  to  the  remedial  purpose  it 
had  in  view.    This  purpose  clearly  appears  to  involve 
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a  recognition  of  the  fact  that  the  exercise  of  rights 
which  formerly  attended  marriage  by  capture  is  no 
longer  to  be  tolerated ;  that  in  the  family,  as  elsewhere 
in  society,  the  finer  relations  of  adult  individuals  are 
not  fixed  by  status  but  flow  from  uncoerced  consent 
and  mutual  agreement;  that  the  wants,  the  interests, 
the  capacities,  the  activities  and  the  aspirations  of  a 
married  woman  cannot  be  incorporated  and  consoli- 
dated into  those  of  her  husband  so  that  she  performs 
everything  under  his  wing  and  cover,  as  Blackstone 
would  have;  that  the  kernel  of  her  life  is  herself, 
which  conjugal  love  no  more  obscures  in  her  than  in 
a  man;  and  that  she  is  entitled  to  the  same  untram- 
meled  opportunity  for  the  development  and  display  of 
her  womanhood  that  he  possesses  for  the  development 
and  display  of  his  manhood. 

"The  tendency  in  Kansas  has  always  been  toward  an 
exact  equality  among  the  sexes  under  the  law.  The 
tendency  has  been  to  place  all  adult  persons,  male  and 
female,  upon  the  same  legal  plane  so  far  as  such  a 
thing  can  be  accomplished."  (Mr.  Justice  Valentine, 
in  Miller  t\  Morrison,  43  Kan.  446,  449,  23  Pac.  612.) 

"In  Kansas  a  woman  is  in  nearly  all  matters  ac- 
corded civil  and  political  equality  with  man ;  she  is  not 
his  servant  nor  his  slave.  Here,  the  sexes  may  harmo- 
nize in  opinion,  and  cooperate  in  effort;  here,  woman 
is  no  longer  subordinate  to  man,  but  the  two  are  co- 
ordinate together;  here,  the  burden  of  a  common  preju- 
dice and  a  common  ignorance  against  woman  has  been 
wholly  removed;  here,  the  tyranny  which  degrades 
and  crushes  the  wives  and  mothers  in  other  countries 
no  longer  exists;  here,  the  coveted  rewards  of  life  for- 
ever forbidden  them  in  some  of  the  states  are  within 
their  reach ;  here,  a  fair  field  for  their  genius  and  in- 
dustry is  open,  and  womanhood,  with  the  approbation 
of  all,  may  assert  its  divinely  chartered  rights,  and 
fulfil  its  noblest  duties."  (Chief  Justice  Horton,  in 
The  State  v.  Walker,  36  Kan.  297,  311,  13  Pac.  279,  59 
Am.  Rep.  556.) 

Therefore  the  one-person  idea  of  the  marriage  rela- 
tion as  expounded  by  the  common-law  authorities  can 
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no  longer  be  made  the  touchstone  of  a  married  wo- 
man's rights  or  capacities  in  this  state.  Her  powers 
and  responsibilities  do  not  depend  upon  the  principle 
of  unity,  but  upon  the  principle  of  diversity.  True, 
some  adumbrations  of  the  doctrine  are  shown  by  our 
law,  and  so  far  as  they  have  become  fixed  and  settled 
rules  must  be  respected.  But  coverture  is  an  obsolete 
relation.  It  flourished  originally  in  the  atmosphere  of 
caste  and  privilege,  and  it  has  gone  the  way  of  the 
patria  potestas  and  chattel  slavery. 

"In  this  state  a  husband  and  wife  are  two  inde- 
pendent persons ;  and  the  husband  has  no  more  imme- 
diate interest  or  control  over  the  property  of  the  wife 
than  any  other  person.  Our  system  of  marriage  liter- 
ally implies  the  equality  of  the  husband  and  wife ;  the 
integrity  and  individuality  of  each ;  the  mutual  obliga- 
tion in  which  love  and  duty  find  no  bondage ;  the  divi- 
sion of  labor;  and  the  multiplication  and  sharing  of 
happiness."  (Baker  v.  Stewart,  40  Kan.  442,  459,  19 
Pac  904,  2  L.  R.  A.  434,  10  Am.  St.  Rep.  213.) 

There  is  no  longer  any  reason  for  the  common-law 
doctrine  relating  to  the  contracts  of  married  women, 
and  with  the  death  of  the  reason  for  it  every  legal 
doctrine  dies.  Reeve  applies  this  test  to  the  case  of 
married  women's  contracts. 

"The  true  criterion,  by  which  we  determine  whether 
she  is  liable  or  not  upon  her  contracts,  is,  whenever 
the  aforesaid  marital  right  [of  the  husband]  can  be 
affected,  and  whenever  we  can  presume  a  possibility 
of  coercion,  her  Contracts  are  utterly  void ;  but  if  we 
can  find  a  case  when  no  marital  right  can  be  affected, 
and  every  presumption  of  any  opposite  coercion  is 
removed  out  of  the  way,  the  wife  is  bound.  The  words 
of  that  distinguished  character.  Lord  Hardwicke,  in 
1  Ves.  305,  are  these:  The  disability  arising  from 
coverture  is  not  for  want  of  discretion,  but  because 
she  is  under  the  power  of  the  husband ;  this  position  I 
take  to  be  correct,  and  the  consequence  is  clear,  that 
when  she  ceases  to  be  under  his  power  there  is  no 
solid  objection  to  her  managing  her  own  estate  as  she 
chooses,  if  no  marital  right  is  affected  by  it.'  "  (Reeve, 
Bar.  &  Fem.,  3d  ed.,  p.  182,  ♦p.  98.) 
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'  This  court  has  had  occasion  to  act  upon  the  same 
principle : 

"The  laws  of  Kansas  do  not  presume  that  a  wife 
who  unites  with  her  husband  in  the  commission  of  a 
crime  acts  under  his  coercion.  On  the  contrary,  the 
laws  of  Kansas  presume  that  all  persons  of  mature 
age  and  sound  mind  act  upon  their  own  volition,  and 
are  responsible  for  their  acts.  .  .  .  But,  giving 
this  presumption  its  fullest  scope — supposing  that  it 
has  operation  at  common  law  in  murder  cases,  as  well 
as  in  many  others — still  we  do  not  think  it  can  have 
any  operation  in  Kansas;  and  this  on  account  of  the 
changed  condition  of  our  society  and  institutions.  The 
presumption  was  probably  right,  when  first  adopted, 
for  the  state  of  society  which  then  existed.  But  it 
cannot  be  right  now,  under  our  present  condition  of 
society.  And  it  is  not  the  law.  There  was  once  a  rea- 
son for  the  presumption ;  but  that  f eason  has  long  ago 
ceased  to  exist  in  Kansas ;  and  when  the  reason  for  the 
presumption  has  ceased  to  exist  the  presumption  itself 
must  also  cease  to  exist."  (The  State  v.  Hendricks, 
32  Kan.  559,  564,  565,  4  Pac.  1050.) 

"Under  the  provisions  of  our  statute  the  reasons  as- 
signed for  the  liability  of  the  husband  for  the  torts  of 
his  wife  no  longer  hold  good,  and  therefore,  in  our  opin- 
ion, under  the  changes  made  by  the  statute  the  liability 
no  longer  exists.  It  is  a  part  of  the  common  law  that, 
where  the  reason  of  the  rule  fails,  the  rule  fails  with  it. 
.  .  .  Again,  in  this  state,  the  common-law  power  of 
correction  of  the  wife  by  the  husband  is  no  longer  tol- 
erated. Under  the  common  law  the  married  woman's 
legal  existence  was  almost  entirely  ignored.  She  was 
sunk  into  almost  absolute  nonentity,  and  rested  in  al- 
^  most  total  disability ;  but  all  of  this  has  been  changed 
*  by  the  statute,  and  to-day,  in  our  state,  *her  brain  and 
hands  and  tongue  are  her  own,  and  she  should  alone  be 
responsible  for  slander  uttered  by  herself.'  .  .  . 
Our  conclusion  is  that  the  provisions  of  our  statute 
change  the  common-law  rule,  and  thereby  discharge 
the  husband  from  liability  for  the  torts  of  the  wife 
committed  when  he  is  not  present  and  with  which  he 
has  no  connection.  In  this  state  the  wife  stands  upon 
an  equality,  in  all  respects,  with  the  husband.  She  is 
alone  responsible  for  her  contracts,  and  should  be  alone 
responsible  for  her  words  and  her  acts."   (Norris  v. 
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CorkhiU,  82  Kan.  409,  410,  412,  4  Pac.  862,  49  Am. 
Rep.  489.) 

The  conclusion  must  be  that  in  Kansas  coverture 
affords  no  ground  for  declaring  invalid  a  married 
woman's  contract,  even  although  she  possess  no  sepa- 
rate estate  or  separate  trade  or  business.  This  being 
true,  the  Suggs  mortgage  is  a  valid  lien  upon  the  real 
estate  in  controversy,  and  the  plaintiff  is  entitled  to 
have  it  foreclosed. 

E.  J.  Lowe  stands  upon  the  proposition  that  Suggs 
and  wife  did  not  execute  or  deliver  the  instrument 
through  which  Mason  claims  title,  and  she  verifies 
her  pleading  to  this  effect.  But  she  alleges  that  if  she 
should  be  mistaken  the  instrument  is  no  more  than  a 
mortgage,  upon  which  suit  is  barred,  and  hence  that 
the  receiver's  deed  to  Green  is  a  nullity  as  a  convey- 
ance of  land.  Besides,  she  denies  under  oath  the  au- 
thority of  the  receiver  to  execute  and  deliver  that  deed. 
She  is,  therefore,  thoroughly  conmiitted  to  the  position 
that  the  title  to  the  land  passed  to  the  Suggs  heirs 
upon  the  death  of  James  Suggs,  and  she  cannot  be  al- 
lowed to  assume  antagonistic  attitudes  upon  the  record. 
The  Suggs  heirs  could  not  have  taken  a  valid  tax  title 
to  their  own  land.  It  was  their  duty  to  pay  their  taxes, 
and  a  purchase  by  them  from  the  holder  of  a  tax  deed 
would  have  amounted  to  no  more  than  a  redemption. 
The  same  is  true  of  their  grantee,  and  Lowe  acquired 
nothing  by  virtue  of  her  acquisition  of  the  Bundle  tax 
title  after  she  had  bought  out  the  Suggs  heirs. 

The  district  court  found  that  the  First  National 
Bank  deed  was  executed  and  delivered,  and  did  not 
find  that  it  was  a  mortgage.  It  was  made  subject  to 
the  plaintiff's  mortgage.  The  copy  in  the  record  shows 
a  consideration  of  $1000.  Soon  after  its  execution  and 
delivery  Suggs  and  wife  left  the  land,  and  the  deed 
drew  to  the  bank  constructive  possession.  The  bank 
made  public  claim  to  the  land  in  its  reports  to  the 
comptroller  of  the  currency,  paid  the  taxes  upon  it. 
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and  paid  the  interest  upon  the  plaintiff's  mortgage. 
Finally  it  sold  the  land  as  its  own  to  one  not  shown  to 
have  possessed  any  knowledge  of  the  claimed  defect, 
who  in  turn  sold  it  to  the  defendant  Mason.  Under 
these  circumstances  James  and  Malinda  Suggs  would 
be  estopped  to  deny,  as  against  the  present  claimant 
under  that  deed,  that  it  was  ineffectual  as  a  convey- 
ance. The  Suggs  heirs  would  be  estopped  in  the  same 
manner,  and  their  grantee,  Lowe,  possesses  no  right 
superior  to  theirs  to  dispute  it. 

The  defendant  Rand  makes  no  claim  that  he  acquired 
a  good  title  to  the  land  or  that  he  was  an  innocent  pur- 
chaser. He  claims  no  higher  right  than  those  which 
Lowe  possessed  and  could  convey.  Lowe  cannot  plead 
for  him  that  he  purchased  innocently,  for  he  holds 
Lowe's  covenants  that  the  title  is  good  in  fact. 

Lowe  acquired  title  by  a  quitclaim  deed  reciting  only 
a  nominal  consideration.  Inquiry  at  the  treasurer's 
office — one  of  the  public-record  offices  of  the  county — 
would  have  disclosed  the  fact  that  the  bank  had  paid 
the  taxes  on  the  land  for  a  series  of  years.  An  inquiry 
at  the  bank  or  of  its  receiver  would  have  discovered 
the  bank's  title.  Hence  Lowe  was  not  an  innocent  pur- 
chaser, and  Rand's  title  obtained  through  her  alto- 
gether fails.  The  purchase-money  mortgage  given  by 
Rand  likewise  fails  for  want  of  consideration. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  instruction  to  render  judg- 
ment on  the  findings  of  fact  in  accordance  with  the 
views  expressed  in  the  foregoing  opinion. 

All  the  Justices  concurring. 
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Harriet  F.  Hanrion  v.  Louis  B.  Hanrion  et  al. 

No.  14,190.      (84  Pac.  381.) 
SYLLABUS  BY  THE  COURT. 

1.  Mortgages — Payment  of  Consideration  by  a  Third  Party — 
Resulting  Trust,  A  mortgage  of  real  estate  is  not  a  con- 
veyance within  the  meaning  of  section  6  of  the  statute  of 
trusts  and  powers  (Gen.  Stat.  1901,  §7880),  which  provides 
that  when  a  conveyance  is  made  to  one  person  upon  a  con- 
sideration paid  by  another  no  use  or  trust  shall  result  in 
favor  of  the  latter,  but  the  title  shall  vest  in  the  former. 

2.  Executors  and  Administrators  —  Assets  of  an  Estate  — 
Notes  Payable  to  a  Third  Party,  Where  one  lends  his  own 
money  upon  the  notes  of  the  borrowers  secured  by  mortgages 
on  real  estate,  which  notes  and  mortgages  he  retains  in  his 
own  possession,  they  are  not  prevented  from  being  treated 
as  assets  of  his  estate  upon  his  death  by  the  fact  that  they 
are  made  payable  to  a  third  person. 

Error  from  Wyandotte  court  of  common  pleas; 
Wiluam  G.  Holt,  judge.  Opinion  filed  February  10, 
1906.  Affirmed.  Opinion  denying  a  rehearing  filed 
March  10,  1906.    Judgment  for  costs  modified. 

Getty,  Hutchings  &  Dean,  for  plaintiff  in  error; 
E.  S.  McAnany,  guardian  ad  litem. 

J.  M.  Mason,  for  defendants  and  cross-petitioner  in 
error. 

The  opinion,  of  the  court  was  delivered  by 

Mason,  J. :  Basile  Hanrion  died  intestate  leaving  a 
widow,  Harriet  F.  Hanrion,  and  four  sons.  There  was 
some  disagreement  among  the  heirs  as  to  the  proper 
distribution  of  the  estate,  but  they  all  finally  entered 
into  a  written  contract  adjusting  the  matter.  One  of 
the  sons,  however,  Louis  B.  Hanrion,  became  dissatis- 
fied and  brought  a  suit  against  the  widow  and  the  other 
heirs  to  have  the  settlement  set  aside  as  having  been 
wrongfuUy  procured,  and  to  have  the  property  dis- 
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tributed  according  to  the  legal  rights  of  the  persons  in- 
terest^. He  alleged  in  his  petition  that  he  was  the 
real  owner  of  some  of  the  property  which  had  been 
treated  as  assets  of  the  estate,  in  virtue  of  its  being 
the  proceeds  of  trust  funds  placed  in  the  hands  of  his 
father  by  his  grandfather  for  investment  for  his  bene- 
fit. He  also  made  a  claim  that  the  estate  was  indebted 
to  him  upon  an  account  for  services  rendered.  Issues 
were  joined  and  the  case  was  tried  before  a  referee, 
who  found  that  the  contract  of  settlement  should  be 
set  aside,  but  that  the  plaintiff  was  not  a  creditor  of 
the  estate  or  the  beneficial  owner  of  any  of  the  prop- 
erty involved,  and  that  it  should  all  be  distributed 
among  the  heirs.  The  court  approved  the  report  of  the 
referee  and  rendered  judgment  accordingly.  Harriet 
F.  Hanrion  began  proceedings  in  error,  but  later  aban- 
doned them.  The  present  hearing  is  upon  a  cross-pe- 
tition in  error  filed  by  the  plaintiff  below,  Louis  B. 
Hanrion. 

Various  assignments  of  error  have  been  made  and 
argued,  but,  except  for  one  matter  which  will  be  spe- 
cially noted,  .they  all  come  under  one  general  head — 
that  the  findings  of  the  referee  are  not  supported  by 
the  evidence.  The  record  is  voluminous,  comprising 
1870  pages.  To  review  the  evidence  in  detail  would 
serve  no  useful  purpose.  Upon  this  branch  of  the 
case  it  is  enough  to  say  that  the  judgment  could  not  be 
reversed  without  invading  the  province  of  the  referee 
and  reviewing  his  conclusions  upon  the  credibility  of 
the  witnesses,  the  weight  of  their  testimony,  and  the 
inferences  to  be  drawn  from  the  facts  established. 

The  dne  contention  of  the  cross-petitioner  in  error 
that  involves  the  determination  of  a  debatable  proposi- 
tion of  law  dissociated  from  any  question  of  fact  is 
based  upon  the  circumstance  that  the  property  which 
the  trial  court  held  to  be  assets  of  the  estate  included 
a  number  of  real-estate  mortgages  in  which  Louis  B. 
Hanrion  was  named  as  mortgagee,  although  they  were 
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made  to  secure  loans  made  by  Basile  Hanrion.  The 
argument  is  made  that  such  a  transaction  was  the  con- 
veyance to  one  person  upon  a  consideration  paid  by 
another  within  the  meaning  of  section  6  of  the  statute 
of  trusts  and  powers,  and  therefore  no  use  or  trust 
resulted  in  favor  of  Basile  Hanrion,  but  the  title  vested 
absolutely  in  Louis  B.  Hanrion.    The  section  reads : 

"When  a  conveyance  for  a  valuable  consideration  is 
made  to  one  person  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  result  in  favor 
of  the  latter ;  but  the  title  shall  vest  in  the  former,  sub- 
ject to  the  provisions  of  the  next  two  sections."  (Gen. 
Stat.  1901,  §7880.) 

It  is  obvious  from  the  context,  if  not  from  the  lan- 
guage quoted,  that  the  section  is  intended  to  apply  only 
to  transactions  concerning  real  property,  and  not  to 
transfers  of  personalty.  (Baker  v.  Terrell  et  al.,  8 
Minn.  195.)  In  the  case  of  Rabbins  v.  Rabbins,  89  N.  Y. 
251,  the  question  whether  such  a  statute  had  application 
to  the  execution  of  a  real-estate  mortgage  to  one  person 
where  the  consideration  was  paid  by  another  was  in- 
volved, discussed,  and  decided,  although  the  result 
reached  was  also  justified  upon  other  grounds.  The 
view  of  the  court  upon  this  matter  is  indicated  by  the 
conclusion  of  the  first  paragraph  of  the  syllabus : 

"Held,  that  the  provision  of  the  statute  of  uses  and 
trusts  .  .  .  declaring  that  where  a  grant  is  made 
to  one  person,  the  consideration  being  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the  latter,  but 
title  shall  vest  in  the  former,  had  no  application ;  that 
plaintiff,  by  operation  of  law,  took  the  bond  and  mort- 
gage as  trustee  for  defendant,  and  those  securities 
being  personal  property  the  statute  had  no  applica- 
tion." 

In  the  opinion  it  was  said : 

"Although  the  bond  and  mortgage,  in  form,  ran  to 
the  plaintiff,  he  took  as  trustee  for  the  defendant,  by 
impUcation  of  law,  if  not  by  agreement.  Those  securi- 
ties were  personal  property  only  and  had  no  relation  to 
the  statute."  (Page  258.) 
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An  attempt  is  made  in  the  brief  of  the  cross-peti- 
tioner in  error  to  distinguish  that  case  from  the  one  at 
bar  upon  the  ground  that  our  statute,  although  other- 
wise substantially  the  same  as  the  one  there  inter- 
preted, reads  "conveyance*'  instead  of  "grant."  It  is 
manifest,  however,  that  the  words  are  employed  inter- 
changeably in  the  New  York  statute,  for  the  section 
following  the  one  referred  to  begins,  "Every  such  con- 
veyance," etc. 

In  the  case  of  Meier  v.  Bell,  119  Wis.  482,  97  N.  W. 
186,  cited  in  2  Current  Law,  1933,  note  4,  the  supreme 
court  of  Wisconsin  held  that  under  this  statute  where 
one  takes  a  note  and  mortgage  in  the  name  of  another 
the  title  vests  in  the  person  named  as  mortgagee,  but 
the  decision  is  made  without  discussion,  upon  the  au- 
thority of  three  earlier  cases.  Two  of  these  relate 
wholly  to  absolute  transfers  of  title.  The  third  has  no 
connection  with  the  subject  and  is  obviously  cited  by 
mistake,  the  case  intended  being  probably  the  one  im- 
mediately preceding  it  in  the  report,  which  contains 
an  allusion  to  the  statute  but  is  barren  of  any  refer- 
ence to  a  mortgage. 

It  is  true  that  the  words  "grant"  and  "conveyance" 
are  sometimes  construed  to  include  a  mortgage,  even 
in  jurisdictions  where,  as  in  Kansas,  such  an  instru- 
ment passes  no  estate  in  the  land.  For  various  reasons 
that  are  unassailable,  but  which  are  peculiar  to  each 
of  the  several  classes  of  cases,  such  interpretation 
has  been  adopted  in  the  construction  of  statutes  relat- 
ing to  the  homestead  right,  to  the  alienation  of  public 
lands  by  a  settler  before  acquiring  title,  to  the  registra- 
tion of  instruments  affecting  real  estate,  and  to  other 
matters.  These  reasons  have  no  application  here.  A 
mortgage  is  but  an  incident  to  the  note  it  secures.  It 
inures  to  the  benefit  of  the  owner  of  the  debt  without 
formal  assignment,  and  is  incapable  of  assignment  as 
a  separate  and  independent  right.  It  is  extinguished 
by  the  pajmaent  of  the  indebtedness.    The  possession 
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of  the  note,  as  well  as  the  designation  of  the  payee,  is 
evidence  of  its  ownership,  and  the  inapplicability  of 
the  statute  is  illustrated  by  the  consideration  that  here 
the  note  was  delivered  to,  and  retained  by,  the  person 
who  made  the  loan.  If  the  note  had  been  unsecured  it 
would  hardly  be  contended  that  the  beneficial  title 
vested  in  Louis  B.  Hanrion  because  it  was  made  pay- 
able to  his  order.  The  circumstance  that  its  payment 
was  guaranteed  by  the  pledge  of  a  tract  of  land  does 
not  alter  the  essential  character  of  the  transaction  so 
as  to  bring  it  within  the  operation  of  the  act  in  ques- 
tion.   The  judgment  is  affirmed. 

All  the  Justices  concurring. 

Porter,  J.,  not  sitting,  having  served  as  referee  in 
the  court  below. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 
The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  A  part  of  the  judgment  rendered  by 
the  court  of  common  pleas  on  the  1st  day  of  Feb- 
ruary, 1904,  was  thus  expressed:  "It  is  further  or- 
dered and  adjudged  that  the  plaintiff,  L.  B.  Hanrion, 
do  have  and  recover  of  and  from  the  defendant  Harriet 
F.  Hanrion,  and  Harriet  F.  Hanrion  as  administratrix 
of  the  estate  of  Basile  Hanrion,  deceased,  the  sum  of 
$615.50,  with  interest  from  March  28,  1899,  at  the 
rate  of  six  per  cent,  per  annum,  and  hereof  let  execu- 
tion issue."  In  the  brief  of  the  cross-petitioner  in  er- 
ror, Louis  B.  Hanrion,  a  criticism  was  incidentally  of- 
fered of  the  form  of  this  judgment,  and  in  a  petition 
for  a  rehearing  complaint  is  made  that  this  court  failed 
to  take  notice  of  the  matter.  Obviously  the  entry 
should  have  shown  a  judgment  in  terms  for  the  sum  of 
the  principal  and  interest — ^that  is,  for  $794.  It  does 
so  in  effect,  and  is  good  against  any  attack  the  cross- 
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petitioner  in  error  has  made  upon  it.  So  construed  it 
works  no  injury,  as  under  the  statute  the  entire  amount 
of  the  judgment  bears  interest  from  the  date  of  rendi- 
tion. 

As  the  plaintiff  in  error  instituted  the  proceedings 
in  this  court  it  is  hardly  just  that  she  should  be  re- 
lieved from  the  payment  of  all  costs  here,  although  she 
afterward  concluded  not  to  prosecute  the  assignments 
of  error  made  on  her  part.  These  costs  will  there- 
fore be  divided  equally  between  her  and  the  cross- 
petitioner  in  error.  The  petition  for  a  rehearing  is 
denied. 

All  the  Justices  concurring. 

Porter,  J.,  not  sitting^  having  served  as  referee  in 
the  court  below. 


Emma  F.  Kennard  v.  Mildred  May  Alexander. 

No.  14,236.      (84  Pac.  377.) 
SYLLABUS  BY  THE  COURT. 

Practice,  Supreme  Court— Filing  of  Transcript  or  Caee-made. 
In  proceedings  in  error  in  this  court  the  provisions  of  sec- 
tion 546  of  the  code  of  civil  procedure  (Gen.  Stat  1901, 
§  5031),  reenacted  in  chapter  320  of  the  Laws  of  1905,  are 
jurisdictional  and  mandatory,  and  no  degree  of  diligence  will 
excuse  the  plaintiff  in  error  from  filing  a  transcript  or  a  case- 
made  with  his  petition  in  error. 

Error  from  Haskell  district  court;  WiLUAM  Easton 
Hutchison,  judge.  Opinion  filed  February  10,  1906. 
Dismissed. 

Milton  Brown,  for  plaintiff  in  error. 

G.  L.  MiUer,  and  Frank  Doater,  for  defendant  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  final  judgment  which  it  is  here 
sought  to  have  reviewed,  according  to  the  pe|;ition  in 
error  in  this  case,  was  rendered  in  the  district  court 
of  Haskell  county  on  the  13th  day  of  October,  1903. 
On  the  12th  day  of  October,  1904,  the  last  day  upon 
which  the  same  could  have  been  filed  within  the  limi- 
tation fixed  by  section  556  of  the  code  of  civil  pro- 
cedure (Gen.  Stat.  1901,  §  5042),  the  plaintiff  in  error 
filed  her  petition  in  error  in  this  court.  She  did  not  at- 
tach thereto  or  file  therewith  any  transcript  or  case- 
made  whatever  setting  forth  or  purporting  to  set  forth 
any  of  the  findings  of  the  court  below,  but  instead 
thereof  filed  an  affidavit  attempting  to  excuse  the  fail- 
ure to  file  such  transcript  or  case-made.  Such  affidavit, 
however,  fails  to  show  any  diligence  whatever  for  the 
acknowledged  failure  to  comply  with  the  statute.  Sec- 
tion 546  of  the  code  of  civil  procedure,  then  and  now 
in  force,  having  been  reenacted  in  chapter  320  of  the 
Laws  of  1905,  provides : 

"The  plaintiff  in  error  shall  file  with  his  petition  a 
transcript  of  the  proceedings  containing  the  final  judg- 
ment or  order  sought  to  be  reversed,  vacated  or  modi- 
fied or  the  original  case-made  as  hereinafter  provided, 
or  a  copy  thereof."  (Gen.  Stat.  1901,  §  5031 ;  Laws 
1905,  ch.  320,  §  1.) 

We  think  this  requirement  of  the  statute  is  juris- 
dictional and  mandatory,  and  that  no  degree  of  dili- 
gence will  excuse  the  plaintiff  in  error  from  filing  a 
transcript  or  case-made  with  the  petition  in  error.  A 
full  year's  time  is  given  for  that  purpose,  and  ordi- 
narily a  transcript  could  be  obtained  or  a  case-made 
prepared  within  a  few  days. 

Where  a  transcript  is  in  fact  filed  with  the  petition 
in  error,  and  there  is  a  mistake  or  material  omission 
therein,  it  is  within  the  jurisdiction  of  this  court  to 
allow  an  amendment  within  the  year  at  least  (L.  N. 
&  S.  Rly.  Co.  V.  Whitaker,  42  Kan.  634,  22  Pac.  733) ; 
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but  we  cannot  disregard  an  entire  failure  to  comply 
with  the  express  requirements  of  the  statute. 

The  motion  of  the  plaintiff  in  error,  filed  April  27, 
1905,  to  enlarge  the  record  is  denied,  and  the  motion 
of  the  defendant  in  error  to  dismiss  the  case  is  allowed. 

All  the  Justices  concurring. 


'no^sw         Bud  Cartwright  v.  The  Board  op  Education  op 

THE  City  op  Coppeyville.* 

No.  14,249.      (84  Pnc.  382.) 
SYLLABUS  BY  THE  COURT. 

1.  Mandamus — Admission  of  a  Minor  to  Public  Schools — Par- 
ties. A  father  whose  minor  child  is  living  with  him  may 
maintain  an  action  in  mandamus  in  his  own  name  to  compd 
a  board  of  education  to  admit  his  child  to  the  public  school. 

2.  Public  Schools — Separate  Schools — Powers  of  Board  of  Edu- 
cation, In  the  absence  of  a  statute  a  board  of  education  of  a 
city  of  the  second  class  has  no  right  to  establish  separate 
public  schools  for  white  and  colored  children,  or  to  exclude  a 
colored  pupil  from  any  public  school,  which  it  is  otherwise 
eligible  to  attend,  for  the  reason  only  that  such  pupil  is  col- 
ored. 

Original  proceeding  in  mandamus.  Opinion  filed 
February  10, 1906.    Peremptory  writ  allowed. 

statement. 

This  is  an  original  proceeding  in  which  the  plain- 
tiff, seeks  a  peremptory  writ  of  mandamus  to  compel 
the  defendant,  the  board  of  education  of  the  city  of 
Coffeyville,  to  admit  his  daughter,  Eva  Cartwright,  to 
the  sixth  grade  of  the  public  schools  of  that  city  and 
to  the  room  and  class  taught  by  the  white  teacher, 
E.  E.  Werner. 

It  appears  from  the  agreed  statement  of  facts  and 

•  Pending  In  the  supreme  court  of  the  United  States  on  a  writ  of  error 
allowed  March  16,  1906. 
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the  evidence  that  the  plaintiff  is  a  citizen  of  the  United 
States  and  resides  in  the  city  of  Coffeyville,  near  the 
school  in  question ;  that  his  daughter  is  fifteen  years  of 
age  and  is  qualified  to  enter  the  sixth  grade  of  such 
school;  and  that  plaintiff  and,  of  course,  his  child  are 
of  African  descent.  It  also  appears  that  the  city  of 
Coffeyville  is  a  city  of  the  second  class,  and  that  at  the 
time  of  the  acts  complained  of  it  maintained  two  rooms 
in  the  Lincoln  school  building  in  which  the  sixth  grade 
was  taught;  that  in  one  room  E.  E.  Werner,  a  white 
man,  was  the  teacher,  and  all  the  scholars  were  white, 
and  that  in  the  other  room  Jackson  Dodd,  a  colored 
man,  was  the  teacher,  and  all  the  scholars,  save  possibly 
one  who  went  there  from  choice,  were  colored;  that 
plaintiff  and  his  daughter  desired  that  she  should  at- 
tend the  sixth-grade  school  taught  by  Werner,  and  that 
at  the  opening  of  a  term  of  school  her  mother  went 
with  her  and  applied  for  the  admittance  of  the  girl  to 
Mr.  Werner's  room,  having  presented  her  certificate  of 
eligibility  to  that  grade  given  to  her  by  the  superinten- 
dent of  the  city  schools.  She  was  told  by  Mr.  Werner 
to  go  down  to  Mr.  Dodd's  room.  Again,  soon  after- 
ward, the  girl  went  with  her  uncle  and  applied  for  ad- 
mission to  Mr.  Werner's  room,  and  again  she  was 
denied  admission  and  told  to  go  to  Mr.  Dodd's  room. 

The  plaintiff  complained  to  the  president  of  the 
board  of  education  and  to  one  or  two  other  members  of 
that  board  of  the  refusal  of  Mr.  Werner  to  receive  his 
daughter  as  a  pupil,  and  was  told  by  the  president,  in 
substance,  that  the  girl  would  have  to  attend  where 
Mr.  Werner  had  directed  her  or  not  at  all. 

James  H.  Guy,  and  GasparC.  Clemens,  for  plaintiff. 
Ziegler  &  Dana,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  There  was  some  attempt  to  show  that 
the  child  was  denied  admittance  to  Mr.  Werner's  room 
for  the  reason  that  there  was  no  unoccupied  seat  there, 

8— 73  KAN.  • 
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while  in  Dodd's  room  there  was  an  abundance  of  seats; 
also,  that  the  teacher  did  not  reject  the  pupil  by  direc- 
tion of  the  board  of  education.  The  teacher  testified 
that  he  received  more  white  pupils  soon  after  this  girl 
was  rejected,  and  we  think  the  evidence  shows  that  the 
board  of  education  maintained  separate  schools  for 
white  and  colored  children  of  the  same  grade,  and  that 
they  were  separated  by  reason  of  color;  that  this  girl 
was  refused  admission  to  the  school  where  she  applied 
for  admission  for  really  the  sole  reason  that  she  was 
colored;  and  that  the  act  of  the  teacher  in  excluding 
her  was  done  in  carrying  out  the  plans  of  the  board  of 
education  in  accordance  with  his  employment. 

It  is  contended  that  the  plaintiff  is  not  the  real  party 
in  interest,  and  hence  is  not  entitled  to  maintain  this 
action.  In  this  state  a  parent  is  required  by  law  to 
send  his  children  of  certain  ages  to  school,  and  may  be 
prosecuted  criminally  for  his  failure  so  to  do.  While 
several  similar  cases  have  been  maintained  in  the  name 
of  the  parent  in  this  court,  it  does  not  appear  that  this 
question  was  raised  therein.  (Billard  v.  Board  of  Edu- 
cation, 69  Kan.  53,  76  Pac.  422,  66  L.  R.  A.  166,  105 
Am.  St.  Rep.  148;  Board  of  Education  v.  Tinnon,  26 
Kan.  1 ;  Knox  v.  Board  of  Education,  45  Kan.  152,  25 
Pac.  616,  11  L.  R.  A.  830.) 

Authority  is  not  wanting  for  this  procedure.  (See 
The  People  v.  The  Board  of  Education  of  Detroit,  18 
Mich.  400 ;  State  ex  rel.  Bowe  v.  Board  of  Edv/^ation  of 
the  City  of  Fond  du  Lac,  63  Wis.  234,  23  N.  W.  102,  53 
Am.  Rep.  282.) 

It  is  not  contended  that  there  is  any  statute  in  this 
state  authorizing  boards  of  education  of  cities  of  the 
second  class  to  establish  separate  schools  for  the  educa- 
tion of  white  and  colored  children.  In  the  absence  of 
such  a  statute  it  has  been  decided  by  this  court  that  no 
such  power  exists,  and  we  adhere  to  these  decisions  as 
expressing  the  law  of  this  state.  (Board  of  Education 
V.  Tinnon,  supra;  Knox  v.  Board  of  Education,  supra,) 
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The  board  of  education  has  no  power  to  exclude  colored 
children  from  schools  established  for  white  children  for 
the  reason  solely  that  they  are  colored,  in  the  absence 
of  a  statute  conferring  such  power. 

The  peremptory  writ  of  mandamus  is  allowed,  as 
prayed  for,  with  costs. 

All  the  Justices  concurring. 


The  Grand  Lodge  op  the  Independent  Order  op 
Odd  Fellows  op  the  State  op  Kansas  v.  James 
A.  Troutman  et  al. 

No.  14,391.      (84  Pac.  567.) 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  District  Court — Testing  Sufficiency  of  a  Plead- 
ing.  A  motion  to  strike  a  pleading  from  the  files  is  not  an 
appropriate  method  of  testing  its  sufficiency. 

2. Petition  —  Amendment  —  Motion  to  Strike  from  the 

FUes.  Such  a  motion  may  be  used  to  eliminate  an  amended 
pleading  which  is  a  mere  repetition  of  one  held  defective  on 
demurrer,  but  where  leave  has  been  granted  to  amend  a  peti- 
tion, and  an  amendment  is  made  which  sets  forth  additional 
facts,  as  well  as  a  fuller  and  more  explicit  statement  of  the 
facts  alleged  in  the  original  petition,  and  the  amendment  is 
apparently  made  in  a  bona  fide  effort  to  state  a  cause  of 
action  and  meet  the  objections  made  to  the  original  petition, 
a  motion  to  strike  the  amended  petition  from  the  files  because 
of  sameness  to  the  original  petition  will  not  lie. 

Error  from  Osage  district  court;  Robert  C.  Heizer, 
judge.    Opinion  filed  February  10,  1906.    Reversed. 

Waggener,  Doster  &  Orr,  and  Pleasant  &  Pleasant, 
for  plaintiff  in  error. 
Troutman  &  Stone,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  striking  from  the  files  of  an 
amended  petition  is  the  subject^of  the  complaint  in  this 
proceeding.  The  plaintiff  brought  a  suit  seeking  to 
charge  what  is  known  as  the  DeBoissiere  estate,  which 
had  been  acquired  by  the  defendants,  with  a  lien  for  an 
indebtedness  of  DeBoissiere  to  one  Sears  which  had 
been  assumed  and  paid  by  the  plaintiff.  The  defendants 
demurred  to  the  petition  on  four  grounds,  viz.:  (1) 
That  the  plaintiff  did  not  have  legal  capacity  to  sue; 
(2)  that  there  was  a  defect  of  parties  defendant;  (3) 
that  several  causes  of  action  were  improperly  joined; 
(4)  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the  de- 
murrer, but  whether  upon  one  or  all  of  the  grounds 
was  not  stated.  The  plaintiff  did  not  stand  on  the  rul- 
ing, but  asked  and  obtained  leave  to  file  an  amended 
petition.  In  due  time  an  amended  petition  was  filed, 
containing  two  counts,  but  the  second  count  was  dis- 
missed by  plaintiff  and  the  first  was  stricken  out  by 
the  court  on  the  ground  that  it  contained  the  same 
matters  and  things  as  the  original  petition,  to  which  a 
demurrer  had  been  sustained. 

There  is  reason  to  complain  of  this  ruling.  A  motion 
to  strike  from  the  files  is  not  an  appropriate  test  of  the 
sufficiency  of  a  pleading,  or  a  proper  method  of  ending 
a  bona  fide  controversy.  It  may  be  used  to  get  rid  of 
a  frivolous  amendment  or  pleading,  but  the  amended 
petition  in  question  is  hardly  open  to  that  objection. 
If  an  amended  pleading  were  a  mere  repetition  of  the 
original  one  the  court  might  assume  that  the  amend- 
ment was  not  made  in  good  faith  and  strike  it  from  the 
files.  The  amendment  in  question,  however,  is  not  of 
that  character,  and  does  not  indicate  a  purpose  on  the 
part  of  the  pleader  to  trifle  with  the  court.  Whatever 
may  have  been  the  defect  found  in  the  original  petition, 
it  was  one  which  the  court  determined  could  be  reme- 
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died  by  amendment,  as  it  appears  that  leave  was 
granted  to  amend. 

Under  the  code  great  liberality  is  allowed  in  the 
amending  of  pleadings,  the  only  express  limitations 
being  that  the  amendment  shall  not  change  substan- 
tially^ the  claim  or  defense  of  the  party  and  shall  be 
in  furtherance  of  justice.  (Code,  §  139 ;  Gen.  Stat.  1901, 
§4573.)  Courts  may  allow  corrections  of  mistakes 
in  the  names  of  the  parties,  as  well  as  of  mistakes 
of  every  other  kind,  and  parties  may  be  permitted  to 
add  pertinent  facts  and  insert  allegations  to  make  clear 
that  which  has  not  been  definitely  stated,  or  which  will 
elucidate,  strengthen  or  explain  the  averments  of  the 
original  pleading. 

Now,  while  many  of  the  allegations  of  the  origi- 
nal and  amended  petitions  are  substantially  similar, 
changes  of  considerable  consequence  were  in  fact  made. 
In  respect  to  the  lien  sought  to  be  charged  on  the  prop- 
erty the  original  petition  avers  that  it  \vas  based  on  an 
obligation  of  DeBoissiere  to  Sears,  without  stating 
its  nature,  or  how  it  arose,  while  in  the  amended  peti- 
tion it  is  stated  that  the  indebtedness  was  for  services 
performed  by  Sears  in  the  management  of  ttie  DeBois- 
siere estate,  and  for  moneys  expended  by  him  on  the 
real  estate  for  its  betterment  and  improvement.  How 
far  the  statement  that  the  moneys  expended  by  Sears 
were  for  the  betterment  of  the  real  estate  may  have 
gone  toward  stating  a  cause  of  action  cannot  be  de- 
termined on  this  motion,  but  it  appears  to  be  a  sub- 
stantial change  in  the  pleading,  and  evidently  one  the 
pleader  thought  to  be  material  and  to  have  some  bear- 
ing on  the  claim  which  he  was  making.  Then  in  the 
original  pleading  the  respective  rights  of  DeBoissiere 
and  Sears  are  said  to  have  arisen  on  what  is  called  an 
"arrangement,''  while  in  the  amended  petition  it  is 
designated  as  an  "agreement."  In  the  first  Sears  is 
alleged  to  have  been  in  possession  of  the  land  with  the 
consent  of  DeBoissiere,  while  in  the  second  it  is  stated 
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that  there  was  an  agreement  which  provided  that  Sears 
should  have  the  possession  and  management  of  the 
estate  and  an  interest  in  the  rents  and  the  profits 
thereof  in  payment  of  his  services  and  the  moneys  ex- 
pended by  him;  that  the  sums  due  on  account  of  the 
services  and  expenditures  made  should  constitute  a 
lien  on  the  land,  and,  if  not  repaid  on  the  death  of 
DeBoissiere,  the  land  should  be  devised  to  Sears  in 
satisfaction  of  his  claim;  and  that  in  the  meantime 
Sears  should  remain  in  possession  of  the  real  estate 
for  the  security  of  the  sum  due  him,  and  for  the  en- 
forcement of  his  lien  thereon. 

Some  general  statements  and  conclusions  of  fact 
were  thus  elaborated  and  made  more  explicit,  and,  as 
is  seen,  some  additional  facts  were  set  forth.  It  is 
true,  as  defendants  argue,  that  courts  will  not  permit 
the  filing  of  pleadings  which  are  mere  repetitions  of 
former  ones  held  defective  on  demurrer.  To  file  such 
pleadings  would  evidence  such  a  lack  of  respect  for 
judicial  authority  and  would  so  interfere  with  the 
orderly  administration  of  justice  as  to  warrant  a  court 
in  going  to  the  extent  of  striking  a  pleading  from  the 
files;  but  where,  as  here,  the  amended  pleading  con- 
tains some  additional  facts,  as  well  as  fuller  and  more 
explicit  statements  of  those  set  forth  in  the  original 
pleading,  and  where  the  amendments  are  appai^ently 
made  in  an  honest  effort  to  state  a  cause  of  action  and 
meet  objections  previously  made  to  the  original  plead- 
ing, a  motion  to  strike  from  the  files  the  amended  one 
will  not  lie.  The  question  involved  was  not  the  suffi- 
ciency of  the  original  pleading,  nor  the  suflSciency  of 
the  amended  pleading,  but  whether  there  was  sujch 
a  sameness  in  the  pleadings  that  the  latter  was  not 
entitled  to  be  treated  as  an  amended  petition. 

Our  conclusion  is  that  the  order  striking  the  amended 
petition  from  the  files  and  dismissing  the  suit  must 
be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings.   It  is  so  ordered. 

All  the  Justices  concurring. 
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Albert  Baldwin  v.  John  Baldwin. 

No.  14,434.      (84  Pac  668.) 
SYLLABUS  BY  THE  COURT. 

1.  Contract — Parol  Agreement  to  Convey  Land — Possession  as 
Part  Performance.  In  a  suit  to  enforce  a  parol  agreement 
to  convey  land,  where  possession  is  relied  upon  as  part  per- 
formance to  take  the  case  out  of  the  statute  of  frauds,  the 
character  of  the  possession  is  of  the  greatest  importance.  It 
mast  be  notorious,  exclusive,  continuous,  and  in  pursuance  of 
the  contract. 

2. Insufficient  Instruction.    An  instruction  that  plaintiff 

is  entitled  to  recover  if  he  has  proved  that  he  was  placed  in 
possession  of  the  land  under  the  contract  held  insufficient 
mider  the  conceded  facts  in  the  case. 

Error  from  Clay  district  court;  Sam  Kimble,  judge. 
Opinion  filed  February  10, 1906.    Reversed. 

STATEMENT. 

This  is  a  proceeding  in  error  to  reverse  a  judgment 
rendered  against  the  plaintiff  in  error  as  defendant  in 
an  action  for  damages  for  the  breach  of  a  parol  agree- 
ment to  convey  certain  land,  consisting  of  a  farm  in 
Clay  county.  Albert  Baldwin,  now  past  ninety-six 
years  of  age,  is  the  father  of  John  Baldwin,  the  de- 
fendant in  error,  and  in  1893  owned  an  eighty-acre 
farm,  upon  which  he  was  living  with  an  unmarried 
daughter.  John  Baldwin,  with  his  family,  was  then 
visiting  at  his  father's  farm,  on  the  way  to  take  up 
land  in  Oklahoma.  He  claims  that  his  father  offered, 
if  he  would  move  upon  the  place,  stay  there,  and 
keep  and  support  his  father,  to  deed  to  him  the 
land.  He  says  that  he  told  his  father  he  would  agree 
to  this,  provided  he  could  purchase  the  adjoining 
120  acres,  which  he  did  a  few  days  thereafter,  and  in- 
formed his  father  that  he  had  decided  to  accept  the 
offer;  that  his  father  said:  "AU  right;  I  will  make  you 
out  a  deed  the  first  time  I  go  to  Clay  Center;"  that 
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with  his  family  he  at  once  moved  upon  the  place,  and 
in  connection  with  the  120  acres  he  had  purchased 
farmed  it  until  1896,  when  he  built  a  house  on  his  own 
land.  He  also  claims  that  from  the  time  he  moved  upon 
the  eighty  acres  (in  1893)  until  1901  his  father  con- 
tinued to  live  with  him,  and  that  during  this  tim^  he 
furnished  the  support  and  maintenance  agreed  upon. 

In  1901  Albert  Baldwin  went  upon  a  visit  to  a  mar- 
ried daughter  in  Idaho,  where  he  has  ever  since  re- 
mained, and  some  time  after  going  there  conveyed  the 
eighty  acres  to  this  daughter.  The  conveyance  was 
recorded  in  February,  1902.  The  son  then  brought 
this  action,  claiming  that  he  had  fully  performed  the 
contract  on  his  part,  so  far  as  it  was  possible  for  him 
to  do  so,  and  except  as  prevented  by  his  father;  that 
the  value  of  the  land  is  $800 ;  and  that  the  reasonable 
value  of  the  services  performed  under  the  agreement 
is  $800. 

There  were  no  valuable  and  lasting  improvements 
placed  upon  the  land  by  plaintiff,  and  except  for  some 
slight  alterations  in  some  wire  fencing  no  improve- 
ments of  any  kind  were  made  upon  it.  There  were  ten 
acres  broken  out  in  1893,  and  the  same  when  this  action 
was  brought.  The  son  used  the  remainder  of  the  land 
in  connection  with  his  own  farm  as  a  pasture. 

Defendant  filed  a  general  denial,  and  also  a  counter- 
claim upon  an  open  account  for  money  loaned  to  the 
son  at  various  times  and  supplies  and  property  which 
he  claims  the  son  received  from  him.  Among  other 
items  was  one  for  $300,  which  he  testifies  was  pension 
money  loaned  the  son,  and  for  which  he  says  the  son 
agreed  to  execute  a  note,  biit  never  did  so.  Some  of 
the  items  he  says  he  never  intended  to  charge  against 
the  son  unless  the  son  charged  him  for  board.  In  his 
testimony  he  denies  making  any  agreement  to  convey 
the  land,  and  declares  that  the  son  rented  a  part  of  the 
eighty  acres  from  him  and  gave  .him  a  share  of  the 
crops,  that  he  always  held  possession  of  the  land  him- 


Digitized  by  LjOOQIC 


Vol.  73.  JANUARY  TERM,  1906.  41 

Baldwin  v.  Baldwin. 

self,  and  that  portions  of  it  were  rented  by  him  to 
other  persons  during  the  time  plaintiff  claims  to  have 
had  possession.  He  denies  that  the  son  kept  or  main- 
tain^ him.  He  testifies  that  during  the  first  three 
years  he  lived  with  his  son  in  his  own  house  on  this 
land,  and  furnished  provisions  and  money  for  his 
share  of  the  living  expenses ;  that  after  the  son  moved 
to  the  other  place  he  remained  in  his  own  house  but 
took  part  of  his  meals  at  the  son's  house,  and  stayed 
there  about  one-fourth  of  the  time.  He  also  testifies 
that  his  reason  for  leaving  and  going  to  the  daugh- 
ter's home  in  Idaho  was  that  his  son's  wife  told  him 
she  could  not  keep  him  any  longer,  and  that  he  would 
have  to  leave. 
The  jury  found  generally  for  plaintiff  for  $800. 

Coleman  &  WiUiams,  for  plaintiff  in  error. 
F.  P.  Harkneas,  George  L.  Davis,  and  jB.  C.  Miller, 
for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Defendant  in  error  contends  that  by 
filing  a  general  denial,  and  failing  to  plead  the  statute 
of  frauds,  plaintiff  in  error  waived  any  defense  under 
the  statute.  The  petition  alleged  a  contract  to  convey 
lands,  but  was  silent  as  to  whether  the  contract  was 
in  writing  or  parol.  Plaintiff  offered  evidence  of  a 
parol  contract,  and  the  case  appears  to  have  been  tried 
upon  the  theory  that  the  statute  of  frauds  was  a  de- 
fense, except  as  certain  facts  relied  upon  by  plaintiff 
served  to  avoid  the  statute.  It  was  said  in  Wiswell  v. 
Tefft  et  al.,  5  Kan.  263,  that  the  statute  of  frauds  can 
be  relied  upon  as  a  defense  under  a  general  denial. 
Without  reviewing  the  authorities  upon  that  question, 
or  considering  the  claim  of  defendant  in  error  that 
the  statement  in  WisweU  v.  Tefft  et  al.  is  dictum,  it  is 
sufficient  to  say  that  the  objection  in  this  case  to  the 
statute  of  frauds  as  a  defense  is  raised  for  the  first 
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time  in  this  court,  and  for  that  reason  cannot  be  re- 
garded with  favor. 

The  principles  governing  the  case  are  the  same  as 
though  this  were  a  suit  for  specific  performance  of  an 
oral  agreement  to  convey  the  land.  Part  performance 
is  relied  upon  to  take  the  contract  out  of  the  statute. 
It  is  elementary  that  the  acts  of  part  performance  must 
be  such  that  it  would  be  a  fraud  upon  the  party  seek- 
ing the  decree  for  the  other  to  refuse  to  perform. 
When  a  party  has  so  altered  his  situation  upon  the 
faith  of  an  oral  promise  that  a  refusal  to  convey 
would  result  not  merely  in  damages,  not  simply  in  the 
denial  of  what  he  was  to  receive,  but  also  in  inflicting 
upon  him  an  injustice  which  the  courts  consider  a  con- 
structive fraud,  equity  then  lifts  the  oral  contract  out 
of  the  statute  and  compels  a  performance.  (Browne, 
Stat,  of  Frauds,  5th  ed.,  §§  447,  448,  457.)  It  is  like- 
wise elementary  that  the  acts  of  part  performance  re- 
lied upon  must  have  been  done  in  pursuance  of  the 
contract,  and  must  be  clearly,  definitely  and  satisfac- 
torily shown.  (Lewis  v.  North,  62  Neb.  552,  87  N.  W. 
312,  314;  Broim  v.  Hoag,  35  Minn.,373,  376,  29  N.  W. 
135;  Browne,  Stat,  of  Frauds,  5th  ed.,  §  457.)  It  is 
also  said  that  the  acts  of  part  performance  are  not 
confined  to  the  doing  of  what  the  contract  stipulates, 
although  they  must  be  related  to,  and  connected  with, 
the  contract. 

The  acts  which  plaintiff  claims  amounted  to  part 
performance  are:  (1)  The  payment  of  the  purchase- 
price,  or  the  performance  of  the  service  contracted  for, 
and  (2)  the  entry  into  possession  of  the  land.  It  is 
well  settled  that  payment  of  the  purchase-price  alone 
is  not  sufficient  part  performance.  (Goddard  v.  Don- 
aha,  42  Kan.  754,  22  Pac.  708;  Barnes  v.  Boston  & 
Maine  Railroad,  130  Mass.  388,  390;  Edwards  v.  Fry, 
9  Kan.  417.)  The  only  question  we  need  consider  is 
whether  the  court  erred  in  instructing  the  jury  that 
plaintiff  was  entitled  to  recover  if  he  proved  that  the 
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contract  was  entered  into  and  the  services  were  per- 
formed by  him,  so  far  as  he  was  permitted  to  per- 
form them,  and  that  "under  said  contract  he  was 
placed  in  possession  of  the  real  estate.'' 

A  distinction  has  been  made  by  many  of  the  authori- 
ties between  the  acts  which  are  considered  sufficient 
part  performance  in  case  of  a  parol  gift  of  land  and  a 
parol  agreement  to  convey,  which  distinction  is  with- 
out any  substantial  foundation.  In  the  one  case  pos- 
session without  valuable  and  lasting  improvements  or 
some  other  special  facts  is  held  not  sufficient;  in  the 
other,  it  is  said  possession  alone  is  all  that  is  required. 

"A  parol  gift  of  land,  even  from  father  to  son,  will 
not  be  enforced  unless  followed  by  possession  and  by 
valuable  improvements  made  by  the  donee,  or  unless 
there  are  some  other  special  facts  which  render  the 
failure  to  complete  the  donation  peculiarly  inequitable 
and  unjust."    (Pom.  Cont.  §  130.) 

The  same  author  says  (section  133)  "possession  of 
the  land  is  a  sufficient  act  in  case  of  an  agreement; 
possession  and  improvements  in  case  of  a  mere  parol 
promise  or  gift."  This  distinction  has  been  repudi- 
ated by  a  number  of  courts,  for  the  very  sound  reason 
that  in  both  classes  of  cases  courts  afford  relief  and 
compel  specific  performance  upon  exactly  the  same 
equitable  considerations.  Aside  from  the  contract  in 
the  one  case  and  the  gift  in  the  other,  the  acts  of  the 
parties  must  have  resulted  in  such  a  change  in  the 
situation  or  condition  of  the  party  seeking  to  compel 
performance  that  it  would  be  unjust  and  inequitable 
to  deny  him  relief.  The  enforcement  is  not  based  upon 
the  contract  or  the  gift.  In  Galbraith  v.  Gaibraith, 
5  Kan.  402,  it  was  said : 

"So  far,  we  have  considered  the  case  as  one  arising 
out  of  pure  contract  as  between  strangers,  because  the 
petition  alleges  a  direct  and  positive  contract,  but  if 
it  be  considered  as  a  gift  without  consideration,  the 
conclusion  will  not  be  changed.  The  fundamental 
principle  upon  which  courts  obtain  jurisdiction  re- 
mains the  same.    It  would  as  much  be  a  hardship  and 
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fraud  on  the  donee  to  be  put  in  possession,  to  be  in- 
duced to  make  large  improvements  for  the  melioration 
of  the  estate,  and  then  for  the  donor  to  refuse  to  exe- 
cute the  gift,  as  it  would  be  in  the  case  of  a  purchaser. 
.  .  .  It  is  admitted,  however,  that  on  this  point  the 
decisions  have  not  been  as  uniform  and  harmonious 
as  in  the  case  of  a  purchase  for  a  valuable  considera- 
tion, though  the  general  current  of  authorities,  as  well 
as  the  reasons  given,  apply  equally  as  well  to  a  gift  as 
to  a  purchase.  The  same  rule  holds  in  the  one  as  in 
the  other.  The  possession  and  improvements  must  be 
under  the  gift  and  induced  by  it,  or  made  in  conse- 
quence of  it."     (Pages  410,  411.) 

In  the  same  case  the  court,  referring  to  the  diversity 
of  opinion  upon  the  sufficiency  of  possession  alone, 
used  the  following  language : 

"It  seems  to  be  almost  universally  held  that  the  de- 
livery of  possession  and  the  making  of  valuable  im- 
provements will  be  such  part  performance  as  will  en- 
title the  vendee  to  specific  execution  of  the  contract. 
While  there  is  some  diversity  of  views  as  to  whether 
the  mere  letting  into  possession  alone,  or  possession 
and  payment  of  the  consideration  money,  in  whole  or 
in  part,  or  some  other  acts,  will  constitute  such  part 
performance,  there  seems  to  be  none  where  the  i>osses- 
sion  is  taken  under  the  contract,  in  pursuance  thereof, 
and  continued,  accompanied  by  lasting  and  valuable 
improvements  of  the  premises."     (Page  409.) 

In  stating  the  general  rule  in  reference  to  the  effect 
of  part  performance  upon  a  parol  gift  of  land  the 
language  frequently  adopted  by  this  court  and  others 
seems  to  ignore  any  distinction  between  parol  gifts 
and  parol  agreements  to  convey.  In  Flanigan  v.  Wo- 
ters,  57  Kan.  18,  45  Pac.  56,  it  was  said  : 

"Equity  protects  and  enforces  a  parol  gift  equally 
with  a  parol  contract  of  the  sale  of  land  where  posses- 
sion is  taken  in  pursuance  of  the  gift,  improvements 
made,  and  the  donee  changes  his  situation  or  condition 
upon  the  faith  of  the  gift."    (Syllabus.) 

The  language  used  by  the  supreme  court  of  the 
United  States  in  Neale  v.  Neales,  76  U.  S.  1,  19  L.  Ed. 
590,  is  the  same  in  substance,  but  it  was  said  in  Ed- 


Digitized  by  VnOOQ IC 


Vol.73.  JANUARY  TERM,  1906.  46 

Baldwin  v.  Baldwin. 

wards  v.  Fry,  9  Kan.  417,  423,  that  delivery  of  posses- 
sion will  take  a  case  out  of  the  statute,  and  the  weight 
of  authority  supports  this  contention.  If  the  question 
were  a  new  one  we  should  incline  to  hold  that  bare 
possession  is  not  sufficient;  and  there  is  certainly  no 
substantial  reason  for  requiring  valuable  improve- 
ments in  a  case  of  a  parol  gift  which  does  not  apply 
with  equal  force  to  the  case  of  a  parol  agreement  to 
convey. 

All  the  authorities  agree,  however,  that  when  pos- 
session is  relied  upon  as  part  performance  it  must  be 
notorious,  exclusive,  and  obviously  in  pursuance  of 
the  contract.  (Browne,  Stat,  of  Frauds,  5th  ed., 
§§472-476;  Baldwin  v.  Squier,  31  Kan.  283,  284,  1 
Pac  591.)  It  appears  without  contradiction  that  at 
the  time  the  agreement  is  alleged  to  have  been  made  in 
this  case  the  old  man  was  living  on  this  land.  The  son 
brought  his  family  there  and  moved  into  the  house 
with  his  father,  and  this  arrangement  continued  for 
three  years.  The  son  then  built  a  house  for  himself 
on  his  adjoining  land  and  removed  there  with  his  fam- 
ily. For  some  time  afterward  the  old  man  continued 
to  occupy  his  own  house.  The  son  claims  that  he 
fanned  the  eighty  acres  in  connection  with  his  own 
land,  but  the  character  of  his  possession  under  the 
conceded  facts  could  hardly  be  said  to  have  been  ex- 
clusive. At  least,  under  all  the  circumstances  in  evi- 
dence and  in  view  of  the  claim  of  defendant  that  he 
never  surrendered  the  possession  to  his  son,  but  kept 
it  himself  and  rented  the  land  to  others,  the  instruc- 
tion with  reference  to  the  character  of  the  possession 
which  it  was  necessary  for  plaintiff  to  establish  in 
order  to  recover  was  very  meager.  The  jury  were  in- 
structed that  it  was  sufficient  if  plaintiff  proved  that 
"linder  said  contract  he  was  placed  in  possession  of 
the  real  estate."  It  is  said  in  Browne  on  the  Statute 
of  Frauds,  fifth  edition,  section  474 : 

"Secondly,  it  must  be  exclusive.  Where  the  pur- 
chaser moves  in  upon  the  premises  and  remains  there 
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in  company  with  the  previous  occupant,  not  as  the  os- 
tensible and  exclusive  proprietor,  or  where  the  metes 
and  bounds  of  the  land  alleged  to  be  purchased  are  not 
fixed  and  recognized,  and  the  purchaser  occupies  it  in 
conmion  with  adjacent  land  of  his  own,  it  has  been 
held  that  possession,  as  an  act  of  part  performance^ 
was  not  sxifficiently  made  out/' 

The  authorities  also  hold  that  the  possession  must 
be  continuous.  The  instruction  entirely  ignores  this 
element  of  possession,  and,  literally  construed,  would 
authorize  a  verdict  for  plaintiff  if  possession  under 
the  contract  was  delivered  and  afterward  abandoned. 
We  think  that  where  possession  is  relied  upon  in  a 
case  of  this  kind  the  character  of  the  possession  is  of 
the  greatest  importance;  it  must  be  open,  notorious, 
exclusive,  and  continuous,  and,  as  was  said  in  BaJdiuin 
V.  Squier,  31  Kan.  283,  284,  obviously  in  pursuance  of 
the  contract. 

It  is  also  held  that  before  specific  performance  of  a 
parol  agreement  to  convey  lands  will  be  enforced  the 
facts  relied  upon  must  be  established  by  clear  and  sat- 
isfactory proof.  This  rule  rests  upon  solid  grounds. 
The  evidence  in  this  case  is  conflicting.  The  jury 
found  upon  the  issues  in  favor  of  the  plaintiff,  and, 
while  we  cannot  consider  the  weight  of  the  evidence 
with  a  view  of  reversing  or  aflirming  their  verdict,  it 
is  proper  to  say  that  the  evidence  relied  upon  to  estab- 
lish the  contract  and  the  performance  of  it  is  not,  in 
our  opinion,  clear  or  satisfactory. 

For  the  error  in  the  instruction,  therefore,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

All  the  Justices  concurring. 
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T.  B.  Sweet  v.  The  Montpelier  Savings  Bank  and 
Trust  Company. 

No.  14.450.     (84  Pac  642.) 
SYLLABUS  BY  THE  COUBT. 

1.  Trust  Companies — Misappropriation  of  Funds  Collected — 
Liability  of  Managing  O/j^ers.  When  the  managing  agents 
of  a  trust  company  mingle  money  collected  for  another  with 
the  current  funds  of  the  company,  for  use  in  its  business, 
in  violation  of  the  express  directions  of  the  owner  to  remit, 
or  knowingly  permit  their  subordinates  so  to  do,  and  the 
fund  is  thereby  lost,  such  agents  will  be  personally  liable  to 
the  owner  therefor,  although  at  the  time  of  such  misappro- 
priation it  was  the  intent  of  such  managing  agents  to  ac- 
count for  and  return  the  money  to  the  owner  upon  demand. 

2.  Eyidenge — Admissible  against  One  Codefendant — Failure  to 
LvmiU  Where  two  or  more  persons  are  defendants  in  the 
same  action,  and  the  plaintiff  offers  evidence  competent  as 
to  one  and  incompetent  as  to  another,  and  the  latter  offers 
an  objection,  which  is  overruled  and  the  evidence  admitted, 
and  the  court  omits  to  limit  by  proper  instructions  the .  ap- 
plication of  such  evidence  to  the  defendant  against  whom  it 
properly  applies,  held,  that  the  overruling  of  the  objection 
was  proper,  and  the  omission  to  instruct  as  above  stated  can- 
not be  deemed  material  error,  when  the  objecting  defend- 
ant does  not  request  an  instruction  making  such  limitation. 

3.  — Sufficient  to  Sustain  the  Verdict.     Evidence  in  this 

case  examined  and  held  to  be  sufficient  to  sustain  the  verdict. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  Opinion  filed  February  10,  1906.    Af- 

firmed. 

Rossington  &  Smith,  and  Samuel  Bamum,  for  plain- 
tiff in  error. 

J*  W.  Gleed,  and  /.  L.  Hunt,  for  defendant  in  error; 
Gleed,  Ware  &  Gleed,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  brought  by  the  defend- 
ant in  error  against  T.  B.  Sweet,  George  M.  Noble,  and 
E.  M.  Shelden,  president,  vice-president,  and  treasurer, 
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respectively,  of  the  Trust  Company  of  America,  with 
the  purpose  of  holding  them  personally  responsible  for 
the  conversion  of  the  proceeds  of  a  collection  made  by 
the  corporation  of  which  they  were  the  principal  offi- 
cers. Judgment  was  recovered  against  Sweet  alone, 
and  he  brings  the  case  here. 

This  case  has  been  here  before.  It  was  reported  in 
69  Kan.  641,  77  Pac.  538.  The  law  relating  to  the 
personal  liability  of  the  active  managing  officers  of  a 
trust  company  for  the  misappropriation  and  conver- 
sion of  trust  funds  by  the  cojnpany  was  then  consid- 
ered by  this  court,  and  the  ruling  made  was  intended 
to  apply  specially  to  the  facts  of  this  case,  which  were 
practically  the  same  then  as  now.  The  scope  of  that 
decision  will  be  better  understood  by  a  brief  reference 
to  the  facts  involved. 

In  June,  1898,  the  trust  company  had  the  note  and 
mortgage  in  question  for  collection,  and  on  the  second 
of  that  month  the  treasurer  of  the  company,  Shelden, 
wrote  to  the  plaintiff  for  proper  releases,  as  the  col- 
lection was  then  about  to  be  made.  The  letter  closed 
with  the  following  words:  "Return  it  to  us  with  all 
papers  and  we  will  make  the  collection  and  remit." 
On  June  13,  1898,  this  request  was  answered  by  the 
following  letter :  "I  enclose  herewith  the  release  asked 
for  in  the  J.  E.  Weaver  loan,  and  bond  and  mortgage, 
due  June  1,  for  collection  and  remittance."  Upon  re- 
ceipt of  this  Shelden  wrote  as  follows:  "We  have 
yours  of  the  13th  instant,  enclosing  the  J.  E.  Weaver 
papers,  due  June  1,  for  collection."  The  collection  was 
made,  but  instead  of  remitting  the  proceeds  as  directed 
the  company,  without  giving  notice  that  the  collection 
had  been  made,  credited  the  account  of  plaintiff  there- 
with, and  retained  the  same  as  a  part  of  its  own  funds. 
In  September  following  the  assets  of  the  trust  com- 
pany, including  the  proceeds  of  this  collection,  passed 
into  the  hands  of  a  receiver. 

It  is  contended  that  the  retention  of  this  fund  by 
the  trust  company  amounted  to  a  conversion  thereof. 
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for  which  the  officers  of  the  company  are  personally 
liable.  It  is  claimed  by  the  officers  sought  to  be 
charged  with  this  conversion  that  these  two  corpora- 
tions had  been  doing  business  together  for  many 
years;  that  it  had  been  the  uniform  usage  in  the  con- 
duct of  such  business,  where  there  were  no  directions 
otherwise,  for  the  trust  company,  when  it  made  a  col- 
lection, to  notify  the  plaintiff  thereof,  and  then  rein- 
vest or  remit  as  might  be  directed;  that  the  defend- 
ants had  overlooked  the  foregoing  correspondence  con- 
cerning the  remittance  of  this  collection,  and  had 
waited  for  instructions;  that  this  want  of  diligence  and 
omission  to  obey  the  instructions  of  the  plaintiff  were 
not  the  result  of  any  bad  faith  or  wrongful  intent,  but 
a  mere  indifference  and  oversight;  and  that  the  whole 
trwsaction  was  the  work  of  subordinate  officers  or 
employees  in  the  office,  of  which  the  defendants  had 
no  actual  notice. 

The  case  when  here  before  was  reversed  on  account 
of  an  instruction  given  by  the  district  court,  which 
reads: 

"If  the  defendants  were,  respectively,  president, 
vice-president  and  treasurer  of  the  Trust  Company  of 
America,  a  corporation,  and  the  principal  place  of 
business  of  said  company  was  in  the  city  of  Topeka, 
and  the  defendants  had  personal  charge  and  super- 
vision of  the  office  and  the  business  affairs  of  said  com- 
pany, directing  and  managing  its  affairs,  receiving 
and  disbursing  moneys  that  came  into  its  possession, 
then  the  defendants  would  be  held  to  have  knowledge 
of  all  the  business  affairs  of  the  corporation  which 
came  under  their  personal  observation  and  knowledge, 
of  all  the  business  affairs  of  the  corporation  which 
they  might  have  known  by  the  exercise  of  ordinary 
diligence  in  the  conduct  of  the  business  affairs  of  the 
company."    (69  Kan.  641,  649,  77  Pac.  538.) 

The  objectionable  feature  of  this  instruction  is  that 
it  made  the  officers  of  the  conipany  personally  liable 
for  the  misappropriation  of  trust  funds  by  their  com- 
pany, whether  they  had  actual  knowledge  thereof  or 

4— 73  KAN. 
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not,  if  by  the  use  of  ordinary  diligence  they  might  have 
known.  This  court  held  substantially  that  managing 
officers  of  a  corporation  cannot  be  held  personally 
liable  for  the  conversion  of  funds  to  the  use  of  the  cor- 
poration by  subordinate  officers,  unless  the  transaction 
constituting  such  conversion  w^as  actually  knowji  to 
and  acquiesced  in  by  such  managing  officers.  In  that 
case  Mr.  Justice  Atkinson  used  the  following  language 
in  the  opinion: 

"But  where  there  were  sent  to  a  corporation  a  note 
and  mortgage,  with  instructions  to  collect  the  same 
and  remit,  and  the  money  was  collected  but  not  re- 
mitted, a  recovery  may  be  had  by  the  ovnier  of  the 
note  and  mortgage  against  the  executive  officers  and 
managing  agents  having  the  active  management, 
charge  and  control  of  its  affairs  for  the  conversion  of 
the  money  by  them  for  the  use  of  the  corporation ;  and 
a  recovery  may  be  had  against  them  for  such  conver- 
sion of  the  money  by  subordinates  with  the  knowledge 
and  acquiescence  of  such  officers  and  managing  agents. 
.  .  .  It  is  a  well-known  fact  that  much  of  the  busi- 
ness of  this  day  and  age  is  transacted  by  corporations, 
many  of  them  employing  numerous  persons  in  the 
various  departments  of  the  work  in  which  they  are  en- 
gaged. Large  amounts  of  money  and  property  are 
daily  handled  by  the  employees  of  such  corporations. 
The  instruction  complained  of  casts  upon  the  execu- 
tive officers  and  managing  agents  of  such  corporations 
an  unreasonable  degree  of  liability.  It  would  be  a 
great  hardship  to  hold  them  liable  for  acts  of  misap- 
propriation of  money  or  property  by  subordinates  of 
which  they  had  no  actual  knowledge.  The  rule  of  per- 
sonal liability  of  such  officers  for  the  misappropriation 
by  subordinates  adopted  by  the  trial  court  is  too  far- 
reaching  in  its  scope."  (69  Kan.  641,  649,  77  Pac 
538.) 

At  the  last  trial  of  this  case  in  the  district  court  the 
plaintiff  in  error  requested  the  court  to  give  two  in- 
structions which  read:. 

"  (2)  The  collection  of  the  money  by  the  Trust  Com- 
pany of  America  was  rightful,  and  said  company  was 
authorized  to  make  such  collection.  It  was  the  duty  of 
said  Trust  Company  of  America  to  remit  said  money 
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when  called  for  by  the  plaintiff,  and  for  failure  so  to 
do  it  could  be  held  liable  in  a  proper  action ;  but  neither 
of  the  defendants  is  individually  liable  to  the  plaintiff 
for  the  mere  failure  or  neglect  to  remit  said  money." 
"(5)  In  order  to  render  either  one  of  the  defend- 
ants liable  in  this  action  the  burden  of  proof  is  upon 
the  plaintiff  to  show  affirmatively  an  actual  personal 
knowledge  of  some  request  or  direction  by  or  from  the 
plaintiff  to  remit  the  money  in  question  and  some 
actual  intent  to  convert  said  money  to  the  use  and 
benefit  of  the  Trust  Company  of  America." 

The  court  refused  this  request  and  gave  the  follow- 
ing: 

"(7)  Where  the  owner  of  a  note  and  mortgage  for- 
wards the  same  to  a  person  for  collection,  with  instruc- 
tions that  the  money  collected  thereon  shall  be  remitted 
upon  collection,  then  I  instruct  you  that  the  money  so 
collected,  when  in  the  hands  of  the  person  who  col- 
lected it,  constitutes  a  trust  fund  and  belongs  to  the 
owner  of  the  note  and  mortgage,  and  the  person  so 
collecting  it  is  not  authorized  to  appropriate  the 
money  to  his  own  use." 

"(13)  .  .  .  That  the  Trust  Company  of  America 
appropriated  the  money  so  collected  to  the  use  of  said 
company  without  the  knowledge  or  consent  of  the 
plaintiff;  that  defendants  had  knowledge  that  the 
money  so  collected  was  a  trust  fund,  and  of  its  mis- 
appropriation ;  that  the  defendants,  or  either  of  them, 
participated  in  the  misappropriation  of  the  money,  or 
knowingly  permitted  subordinates  in  the  office  to  mis- 
approprate  the  money  to  the  Trust  Company  of  Amer- 
ica, and  acquiesced  in  such  misappropriation,  then  I 
instruct  you  that  the  defendants,  or  such  of  them  as 
participated  in  the  misappropriation  of  the  money  or 
knowingly  acquiesced  in  the  misappropriation  of  the 
money  by  subordinate  employees,  would  be  liable  in 
this  action." 

In  these  instructions  the  court  denominated  the  fund 
in  question  a  "trust  fund,"  and  stated  the  elements  of 
which  it  is  composed,  one  of  them  being  that  the  col- 
lection when  forwarded  was  accompanied  with  direc- 
tions, to  remit.  As  to  the  knowledge  necessary  to 
make  the  defendants  liable  the  court  said,  in  substance. 
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that  they  must  have  known  that  the  money  collected 
was  a  "trust  fund,"  and  misappropriated  to  the  use  of 
the  trust  company.  If  they  possessed  this  knowledge 
they  would  necessarily  know  of  the  directions  to  re- 
mit, and  that  a  conversion  was  intended.  We  think 
the  instructions  given  cover  all  that  was  necessary  to 
be  stated  to  the  jury. 

In  the  argument  it  was  claimed  that  by  the  refusal 
to  give  the  instructions  requested  the  court  failed  to 
present  to  the  jury  the  question  of  conversion  with  in- 
tent to  defraud,  and  apparently  this  is  the  real  objec- 
tion made  to  the  court^s  instructions.  We  do  not  think 
this  idea  is  necessarily  conveyed  by  the  language  used 
in  the  instructions  requested,  nor  do  we  think  that  a 
fraudulent  intent  is  an  essential  element  of  this  case. 
When  the  managing  agents  of  a  trust  company  mingle 
money  collected  for  another  with  the  current  funds  of 
the  company,  for  use  in  its  business,  in  violation  of  the 
express  directions  of  the  owner  to  remit,  or  knowingly 
permit  their  subordinates  so  to  do,  and  the  fund  is 
thereby  lost,  such  agents  will  be  personally  liable  to 
the  owner  therefor,  although  at  the  time  of  such  mis- 
appropriation it  was  the  intent  of  such  managing 
agents  to  account  for  and  return  the  money  to  the 
owner  upon  demand. 

We  think  that  this  court  in  its  former  decision  in 
this  case  touched  the  limit  of  liberality  in  favor  of 
trust-company  officers.  The  rapidly  increasing  volume 
of  important  business  transacted  between  persons 
widely  separated  from  each  other,  wherein  trust  com- 
panies and  similar  agencies  are  necessarily  employed, 
demands  that  the  officers  of  such  agencies  be  held  to  a 
strict  performance  of  the  duties  confided  to  them,  and 
we  do  not  wish  further  to  limit  the  rule  of  their  re- 
sponsibility already  adopted. 

The  plaintiff  in  error  makes  complaint  that  the  trial 
court  admitted  a  letter  written  by  defendant  Noble  to 
A.  W.  Ferrin,  treasurer  of  the  plaintiff.  The  letter 
was  written  after  the  assets  of  the  trust  company  had 
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passed  into  the  possession  of  a  receiver.  When  the 
letter  was  offered  Sweet,  Noble  and  Shelden  were  co- 
defendants.  The  letter  was  admissible  against  the 
writer,  Noble,  but  not  against  Sweet,  his  codefend- 
ant  Proper  objection  was  made  by  Sweet  to  its  ad- 
mission as  incompetent  and  not  binding  on  him,  but 
the  objection  was  overruled.  As  the  evidence  was 
proper  against  Noble,  the  court  could  not  have  sus- 
tained the  objection  and  kept  the  evidence  from  being 
read  to  the  jury.  The  most  the  court  could  have  done 
would  have  been  to  instruct  the  jury  then,  or  later, 
that  it  could  only  be  considered  as  to  Noble.  Such  an 
instruction  would  have  been  proper,  but  it  was  not 
given.  No  request  was  made  for  such  an  instruction. 
The  letter  was  properly  admitted  in  the  case.  If  any 
error  was  conmiitted  it  was  because  of  the  failure  of 
the  court  to  limit  its  application.  Such  an  instruction, 
however,  is  not  of  a  general  nature,  such  as  the  law 
requires  the  court  to  give  without  request.  As  no  re- 
quest was  made  we  cannot  say  that  the  omission  was 
material  error.  In  the  absence  of  such  a  request  at 
the  close  of  the  evidence,  a  court  may  assume  that  the 
objection  has  been  waived. 

Another  objection  made  by  the  plaintiff  in  error  is 
that  the  verdict  against  him  is  not  sustained  by  the 
evidence.  After  a  careful  examination  of  the  evidence 
we  think  it  not  only  justified  the  verdict  against  Sweet, 
but  would  have  sustaitied  one  against  his  codefend- 
ants.  Sweet  was  president  of  the  company;  a  large 
part  of  its  business  passed  through  his  hands  and  was 
brought  to  his  personal  attention.  He  had  ample  op- 
portunity to  know  about  the  transaction  in  question. 
It  is  true  that  this  was  one  of  a  mass  of  items  pre- 
sented to  him,  and  might  have  failed  to  make  any  dis- 
tmct  impression  upon  his  mind.  Whether  it  did  or  not 
was  a  proper  question  for  the  jury.  The  judgment  is 
afitoned. 

All  the  Justices  concurring. 
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I    Jacob  Dethample  v.  Lake  Koen  Navigation, 
Reservoir  and  Irrigation  Company. 

No.  14,452.      (85  Pac  544.) 
SYLLABUS  BY  THE  COXJRT. 

1.  Eminent  Domain — Easement — Damages.  In  a  condemna- 
tion proceeding  for  a  perpetual  easement  in  an  entire  tract 
of  land  which  has  only  a  surface  value,  the  basis  of  the  own- 
er's right  of  recovery  is  the  value  of  the  land,  the  same  as 
if  the  fee  had  also  been  appropriated. 

2.  Instructions — Measure  of  Damages.  In  such  a  pro- 
ceeding the  only  question  of  fact  to  be  submitted  to  a  jury  is 
the  value  of  the  land  at  the  time  of  condemnation,  and  it  is 
misleading  and  erroneous  for  the  court  to  instruct  the  jury 
that  only  an  easement  was  appropriated  by  the  condemnation 
proceedings,  and  that  the  fee  remains  in  the  owner,  unless 
they  are  further  instructed  that  in  determining  the  owner's 
damages  no  value  should  be  attached  to  the  remaining  fee. 

Error  from  Barton  district  court;  Jermain  W. 
Brinckerhofp,  judge.  Opinion  filed  February  10, 
1906.    Reversed. 

James  W.  Clarke,  for  plaintiff  in  error. 
Eaton  &  Loomis,  and  D.  A.  Banta,  for  defendant  in 
error. 

^ 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  This  action  originated  in  a  proceed- 
ing to  condemn  the  plaintiff's  lands.  From  the 
award  of  the  commissioners  he  appealed  to  the  dis- 
trict court,  where  he  recovered  a  judgment  for  an 
amount  which  he  claims  was  grossly  inadequate,  the 
result,  as  he  now  contends,  of  errors  committed  by 
that  court  in  excluding  testimony,  in  admitting  in- 
competent testimony  prejudicial  to  his  rights,  in  giv- 
ing misleading  and  erroneous  instructions,  and  in  sub- 
mitting special  questions  to  the  jury  upon  a  wrong 
theory  adopted  by  the  court  as  to  the  methods  of  prov- 
ing the  value  of  his  land.    The  land  condemned  was  a 
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quarter-section  of  unimproved  prairie  land,  except 
about  fifteen  or  twenty  acres  which  were,  or  had  been, 
in  cultivation.  The  condemnation  was  for  a  perpetual 
easement  in  the  entire  tract  for  a  reservoir  site.  It 
is  a  part  of  a  large  body  of  land  condemned  by  the  Lake 
Koen  Navigation,  Reservoir  and  Irrigation  Company, 
which  it  was  intended  to  submerge.  There  was  no 
evidence  that  plaintiff's  land  had,  or  is  ever  likely  to 
have,  any  value  other  than  its  surface  value.  In  such 
cases  the  basis  of  the  ovraer's  damages  is  the  value  of 
the  land  condenmed.  {K.  C.  W.  &  N.  W.  Rid.  Co.  v. 
Fisher,  49  Kan.  17,  30  Pac.  Ill ;  Cohen  v.  St.  L.  Ft.  S. 
&  W.  Rid.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am.  Rep. 
2A2\C.K.&W.  Rid.  Co.  v.  Parsons,  51  Kan.  408,  32 
Pac  1083;  Hollmgsworth  et  al.  v.  The  Des  Moines  & 
St.  Louis  R'y  Co.,  63  Iowa,  443,  19  N.  W.  325;  L.  R. 
Jvnction  Ry.  v.  Woodruff,  49  Ark.  381,  5  S.  W.  792,  4 
Am.  St.  Rep.  51 ;  Spring/  VaUey  W.  W.  v.  Drinkhouse, 
92  Cal.  528,  28  Pac.  ^81 ;  Railway  v.  Combs,  51  Ark. 
824,  11  S.  W.  418;  Cooley's  Const.  Lim.,  7th  ed.,  819; 
Giesy  v.  C.  W.  &  Z.  Railroad  Co.,  4  Ohio  St.  308;  Robb 
V.  MaysviUe  &  Mt.  Sterling  Turnpike  Road  Company, 
60  Ky.  117.) 

Where  an  entire  tract  of  land  is  appropriated,  and 
there  is  no  evidence  that  it  has  any  value  other  than 
its  surface  value,  the  fee,  which  remains  in  the  owner, 
has  no  value  that  can  be  estimated ;  consequently,  such 
item  should  not  be  considered  in  determining  the 
amount  of  damage  sustained  by  the  owner.  The  basis 
of  his  damages  is  the  same  as  if  the  proceedings  had 
devested  him  of  the  fee.  (Cummins  v.  The  Des  Moines 
&  St.  Louis  R'y  Co.,  63  Iowa,  397, 19  N.  W.  268;  Clay- 
ton V.  The  Chicago,  Iowa  &  Dakota  R'y  Co.,  67  Iowa, 
238,  25  N.  W.  150.) 

With  this  understanding  of  the  law  controlling  con- 
demnation proceedings  where  the  condemnation  is  for 
a  perpetual  easement  and  of  an  entire  tract  of  land, 
with  no  value  but  its  surface  value,  we  will  consider 
the  assignments  of  error.    The  plaintiff,  in  attempting 
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to  prove  the  market  value  of  the  land  at  the  time  it  was 
condemned,  caused  several  witnesses  to  testify  to  that 
value,  without  any  objections  from  the  defendant  as  to 
their  qualifications.  Afterward,  however,  upon  the 
motion  of  the  defendant,  the  court  withdrew  all  the 
testimony  given  by  these  witnesses,  upon  the  ground 
that  they  had  not  shown  themselves  competent  to 
speak  on  the  question  of  market  value.  This  is  as- 
signed as  error.  An  examination  of  the  testimony  of 
these  witnesses  satisfies  us  that  none  of  them  qualified 
to  testify  to  the  market  value. 

The  second  assignment  is  the  admissibility  of  the 
evidence  of  M.  B.  Fitts  as  to  what  was  a  fau*  and 
reasonable  value  per  acre  of  the  land  at  the  date  of 
its  condemnation.  This  witness  qualified  himself  to 
give  his  opinion.  Perhaps  it  should  not  have  been 
given  great  weight  by  the  jury  because  of  his  slight 
acquaintance  with  the  land,  but  there  was  no  error  in 
permitting  him  to  give  his  opinjpn. 

Error  is  also  predicated  on  the  giving  of  the  eighth 
instruction,  which  reads: 

"The  jury  are  further  instructed  that  the  sale  of  a 
piece  of  real  estate  for  a  certain  sum  and  at  a  certain 
time  does  not  necessarily  establish  or  prove  that  the 
value  of  the  real  estate  was  the  price  paid  for  it  in 
such  sale.  Circumstances  might  be  such  that  the 
owner  desired  to  sell  the  same  and  was  willing  to  take 
less  than  its  real  yalue,  and  on  the  other  hand  the  pur- 
chaser might  for  certain  reasons  be  willing  to  pay 
more  than  the  real  value  of  the  property,  but  I  in- 
struct you  that  there  is  no  legal  presumption,  in  the 
absence  of  any  proof,  that  an  owner  of  real  estate, 
when  he  makes  a  sale  of  the  same,  sells  it  for  less  than 
it  is  reasonably  worth,  nor  is  there  a  presumption  that 
the  purchaser. of  real  estate  in  making  his  purchase  is 
giving  more  than  it  is  reasonably  worth ;  and  the  fact, 
if  it  is  a  fact,  that  the  real  estate  in  question  was  sold 
for  a  given  price  at  a  given  time  is  a  circumstance 
which  the  jury  may  very  properly  consider  in  de- 
termining what  the  value  of  the  real  estate  was  at 
such  time,  if  you  can  determine  it  from  the  evidence  in 
the  case.'' 
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The  defendant  introduced  testimony  at  the  trial 
that  two  years  prior  to  the  condemnation  the  plaintiff 
had  purchased  the  land  for  $480.  It  also  offered  testi- 
mony tending  to  show  that  this  particular  land  had 
increased  in  value  $75  between  the  date  of  such  pur- 
chase and  the  condemnation.  The  instruction  was 
given  upon  the  theory  that  the  jury  might  accept  the 
purchase-price  as  a  basis  of  estimating  the  value  of 
the  land,  and  that  this  amount,  plus  the  increase, 
would  be  a  proper  method  of  determining  its  present 
value.  If  such  a  method  of  proving  value  can  ever  be 
adopted  in  any  case,  which  is  doubtful,  it  was  error 
to  adopt  it  in  this  case.  A  number  of  witnesses  offered 
by  both  parties  qualified  under  the  well-established 
rules  of  evidence  to  testify  to  the  value  of  the  land  at 
the  time  of  its  appropriation,  and  gave  their  opinions. 
There  was  no  lack  of  competent  evidence  on  this  ques- 
tion on  either  side.  There  was  no  occasion,  therefore, 
for  the  court  to  introduce  a  new  and  unprecedented 
method  of  ascertaining  values.  The  vice  of  this  in- 
struction is  made  more  apparent  upon  an  examination 
of  the  special  questions  submitted  to  the  jury,  and 
their  answers  thereto,  as  follow: 

"Ques.  How  much  did  the  plaintiff  pay  for  the  land 
when  he  bought  it,  on  the  30th  day  of  March,  1898? 
Ans.  $480. 

"Q.  How  much  do  you  find  the  value  of  the  land  in 
controversy  to  have  been  on  the  4th  day  of  June,  1900? 
A.  $555. 

"Q.  What  do  you  allow  the  plaintiff  per  acre  for 
his  land?    A.    $3.46%  per  acre. 

"Q.  How  much  did  the  land  in  controversy  in- 
crease in  value  from  March  30,  1898,  to  June  4,  1900? 
If  you  find  that  there  was  a  material  increase  in  the 
value  between  these  periods,  then  state  what  caused 
the  increase  in  value.    A.   $75. 

"Q.  What  crops  were  produced  upon  the  land  dur- 
ing the  year  1900?    A.    Hay  crop. 

"Q.  What  do  you  find  the  market  value  of  the  land 
in  question  to  have  been  on  June  4,  1900?    A.   $555." 

From  these  questions  and  answers  it  is  apparent 
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that  the  jury  accepted  the  method  indicated  by  the  in- 
struction, and  reached  their -conclusion  of  value  from 
the  purchase-price,  plus  the  increase  between  the  date 
of  the  alleged  purchase  and  the  condemnation,  and 
they  accepted  the  purchase-price  as  this  basis  in  the 
absence  of  any  evidence  that  it  was  the  fair  and  rea- 
sonable value  of  the  land  at  the  time.  In  this  they  fol- 
lowed the  instruction  "that  there  is  no  legal  presump- 
tion, in  the  absence  of  any  proof,  that  an  owner  of  real 
estate,  when  he  makes  a  sale  of  the  same,  sells  it  for 
less  than  it  is  reasonably  worth,  nor  is  there  a  pre- 
sumption that  the  purchaser  of  real  estate  in  making 
his  purchase  is  giving  more  than  it  is  reasonably 
worth ;  and  the  fact,  if  it  is  a  fact,  that  the  real  estate 
in  question  was  sold  for  a  given  price  at  a  given  time  is 
a  circumstance  which  the  jury  may  very  properly  con- 
sider in  determining  what  the  value  of  the  real  estate 
was  at  such  time." 

Following  this  instruction,  and  in  answer  to  the 
special  questions  submitted  for  that  purpose,  the  jury 
found  that  plaintiff  paid  $480  for  the  land  two  years 
before  the  condemnation,  that  it  had  increased  $75  in 
value,  and  that  the  sum  of  these  was  the  value  of  the 
land  when  condemned.  The  price  paid  for  the  land 
two  years  prior  to  the  condemnation  was  not  a  proper 
basis  upon  which  to  determine  the  present  value  of 
the  land.  Such  a  method  introduced  two  collateral 
issues:  (1)  Was  the  price  paid  the  fair  and  reason- 
able value  of  the  land  at  the  time?  This  was  a  ques- 
tion of  fact,  and  could  not  be  established  by  legal  pre- 
sumptions. (2)  What  was  its  increase  or  decrease 
in  value  for  the  period  intervening  between  the  pur- 
chase and  the  condemnation?  Either  of  these  ques- 
tions was  as  difficult  of  proof  as  the  present  value 
of  the  land.  We  conclude,  therefore,  that  the  court 
erred  in  giving  this  instruction,  and  also  in  submitting 
the  special  questions  quoted  to  the  jury. 

The  remaining  assignment  of  error  that  we  find  it 
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necessary  to  comment  upon  is  in  giving  the  following 
instruction : 

"The  court  instructs  the  jury  that  the  defendant 
corporation  does  not  by  its  proceedings  appropriating 
the  plaintifTs  land,  or  by  the  award  in  this  case,  ac- 
quire the  fee  or  the  absolute  title  to  the  lands  appro- 
priated. What  it  does  acquire  is  the  right  to  use  and 
occupy  the  land  for  the  purposes  for  which  it  was 
appropriated,  and  the  owner  of  the  land  has  at  all 
times  the  right  to  possess  and  use  the  land  for  any 
purpose  not  inconsistent  with  the  purpose  for  which 
it  was  appropriated ;  and  in  case  of  the  abandonment 
of  the  use  of  the  land  by  the  defendant  for  the  purposes 
for  which  it  was  appropriated  the  entire  possession 
and  title  to  said  land  revert  to  the  plaintiff." 

This  instruction  is  a  correct  statement  of  the  law, 
but  it  has  no  application  to  any  fact  submitted  to  the 
jury,  or  to  any  fact  that  could  have  been  properly 
submitted  to  them  in  this  case,  and  had  a  tendency  to 
confuse  them  in  arriving  at  a  correct  verdict.  The 
only  question  of  fact  for  their  consideration  was  the 
value  of  the  land  condemned,  and  this  should  have 
been  determined  the  same  as  if  the  fee  had  passed. 
This  simple  question  should  have  been  submitted  with- 
out reference  to  where  the  fee  lodged.  A  jury  under- 
stand that  every  instruction  given  is  intended  to  assist 
them  in  deciding  some  question  of  fact  submitted  for 
their  determination.  It  is  common  knowledge  that  a 
fee  in  real  estate  is  a  thing  of  value,  and,  when  the 
court  instructed  the  jury  that  the  company  by  its  con- 
demnation proceeding  only  acquired  an  easement  in 
the  land  and  that  the  plaintiff  still  retained  the  fee, 
naturally  they  must  have  attached  value  to  the  fee, 
and  by  intelligent  reasoning  and  an  innate  desire  to 
do  justice  must  have  concluded  that  plaintiff  ought 
not  to  recover  for  a  thing  of  value  which  he  retained. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Mason,  Smffh,  Porter,  Graves,  JJ.,  concurring. 
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Johnston,  C.  J.  (dissenting) :  In  reversing  the 
judgment  two  propositions  of  law  are  declared,  the 
second  being  only  a  slight  qualification  or  extension 
of  the  first,  and  in  neither  of  them  am  I  able  to 
concur,  nor  do  I  find  any  grounds  for  reversing  the 
judgment.  The  nature  and  extent  of  the  interest 
taken  by  condemnation  are  always  proper  considera- 
tions in  fixing  the  compensation  of  the  owner.  It  was 
an  easement  that  the  defendant  was  seeking  to  con- 
demn and  for  which  the  plaintiff  was  asking  com- 
pensation. Nothing  else  was  involved,  and  no  one 
connected  with  the  case  claimed  that  any  other  or 
greater  interest  was  to  be  condemned.  The  owner  is 
only  entitled  to  be  compensated  for  such  estate  or 
interest  as  has  been  taken  from  him.  That  is  a  correct 
rule  of  law,  and  I  have  difficulty  in  understanding 
how  the  statement  of  a  true  rule  can  be  made  a 
ground  for  reversal. 

It  may  be  that  there  is  little  difference  between 
the  value  of  a  perpetual  easement  in  land  and  that  of 
a  fee  title  to  it,  but  I  think  it  would  have  been  error 
for  the  court  to  have  told  the  jury  that  they  might 
award  the  owner  the  same  compensation  as  if  he 
had  been  devested  of  a  greater  interest  than  the  one 
actually  taken.  Cases  are  cited  where  courts  refused 
to  reverse  for  a  refusal  to  instruct  as  to  the  difference 
between  an  easement  and  a  fee.  But  these  rulings 
were  based  on  the  theory  that  the  difference  in  value 
was  so  small  as  to  come  within  the  doctrine  of  de 
minimis  non  curat  lex.  Rulings  refusing  to  reverse 
for  errors  which  were  not  prejudicial  differ  materially 
from  a  reversal  for  giving  an  instruction  which  is 
theoretically  correct.  Even  if  the  law  had  not  been 
accurately  stated  the  rule  of  the  cases  cited,  that  the 
difference  in  values  of  ah  easement  and  a  fee  simple 
is  so  small  as  not  to  be  within  the  notice  of  the  law, 
would  work  an  aflSrmance  of  this  judgment. 

It  devolved  upon  the  plaintiff  to  show  the  value  of 
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the  interest  taken,* and  not  of  some  other  interest, 
and  he  has  no  reason  to  complain  that  the  court  stated 
correctly  the  interest  appropriated,  and  for  which  he 
was  asking  compensation.  If  his  testimony  did  not 
measure  up  to  the  rule  it  was  not  the  fault  of  the 
court,  nor  did  it  justify  the  court  in  stating  a  wrong 
rule.  If  the  interest  of  the  plaintiff  had  been  only 
a  leasehold,  or  a  life-estate,  compensation  would  have 
been  limited  to  the  rights  of  which  he  was  deprived, 
and  the  court  must  have  so  advised  the  jury.  It  was 
no  less  its  duty  to  advise  the  jury  of  the  character  of 
the  interest  taken  from  plaintiff.  Aside  from  this, 
every  one  connected  with  the  case  appears  to  have 
understoood  alike  the  nature  of  the  interest  taken, 
and  the  witnesses  for  both  parties  testified  freely 
about  the  market  value  of  the  land,  without  quibbling 
as  to  the  interest  remaining  in  the  owner. 

Something  is  said  about  an  instruction  as  to  the 
circumstances  of  a  sale  of  the  property  two  years 
before  the  condemnation,  but  as  this  instruction  was 
based  upon  testimony  of  which  no  complaint  is  made 
there  is  little  room  for  objection.  The  testimony  be- 
ing before  the  jury,  it  was  proper  to  instruct  them  as 
to  its  weight  and  application.  In  my  view  the  in- 
struction given,  qualified  as  it  was  by  the  court,  is 
sound  law,  and  is  an  instruction  which  is  frequently 
given  in  the  courts  of  this  state.  In  fact,  the  entire 
charge  appears  to  have  been  carefully  abstracted  from 
the  decisions  of  this  court.  The  last-mentioned  in- 
struction, however,  is  probably  not  regarded  as  re- 
versible error,  as  it  is  not  mentioned  in  the  syllabus 
of  the  decision  made. 

I  think  the  judgment  should  have  been  affirmed, 
and  I  am  authorized  to  say  that  Mr.  Justice  BURCH 
joins  me  in  this  dissent. 
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Florence  M.  Beachy  et  al.  v.  Charles  Shomber. 

No.  14,454.      (84  Pac  547.) 
SYLLABUS  BY  THE  COURT. 

1.  Guardian  ani>  Ward  —  Notice  of  Application  to  Sell  Real 
Estate.  The  notice  required  by  the  statute  to  be  given  to  a 
ward  of  the  hearing  of  his  guardian's  application  for  leave 
to  sell  his  real  estate  is  jurisdictional,  and  a  deed  made 
without  such  notice's  having  been  given  is  void,  and  subject 
to  collateral  attack. 

2.  Practice,  Supreme  Court — Confirmation  of  GwvrdiarCe  Sale 
— Presumption  a^  to  Notice,  Where  the  record  shows  the 
giving  of  a  notice  to  a  ward  of  the  hearing  of  his  guardian's 
application  for  leave  to  sell  his  real  estate,  and  such  notice 
is  for  any  reason  unavailing,  it  cannot  be  presumed  from  the 
fact  that  the  sale  was  confirmed  by  the  probate  court  that 
any  other  notice  was  given. 

3.  Guardian  and  Ward — Petition — Statutory  Conditions — Va- 
lidity of  Deed.  A  guardian's  deed  will  not  be  held  void  upon  a 
collateral  attack  merely  because  the  petition  of  the  guardian 
for  leave  to  sell  his  ward's  real  estate  does  not  aflSrinatively 
show  the  existence  of  the  conditions  which  under  the  statute 
authorize  such  sale. 

4. Report  of  Appraisers — Construction.     An  ambiguous 

report  of  appraisers,  made  in  the  course  of  proceedings  upon 
which  a  guardian's  deed  is  based,  will  if  possible  be  given  a 
construction  that  will  uphold  the  deed. 

Error  from  Franklin  district  court;  Dennis  Mad- 
den, judge  pro  tern.  Opinion  filed  February  10,  1906. 
Reversed. 

Gamble  &  Costigan,  and  W.  H.  Clarke,  for  plaintiffs 
in  error. 
Deford  &  Deford,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  an  action  of  ejectment  the  plain- 
tiffs challenged  the  validity  of  a  guardian's  deed  re- 
lied upon  by  the  defendant.  Findings  of  fact  were 
made  under  which  the  trial  court  held  that^  although 
there  were  various  irregularities  in  the  proceedings 
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upon  which  it  depended,  the  deed  was  not  absolutely 
void.    The  plaintiffs  prosecute  error. 

The  findings  show  that  a  notice  of  the  hearing  of  the 
application  of  the  guardian  for  leave  to  sell  the  real 
estate  of  his  wards  was  served  upon  them  two  days 
after  the  time  therein  named  for  such  hearing.  The 
actual  hearing  was  had  two  weeks  later.  The  trial 
court  held  that  the  service  of  the  notice  shown  by  the 
record  was  insufficient,  but  that  a  presumption  of  the 
giving  of  a  new  notice  arose  from  the  confirmation  of 
the  sale,  and  upon  this  theory  sustained  the  deed.  This 
view  we  are  constrained  to  regard  as  erroneous.  The 
statute  in  requiring  a  notice  of  the  hearing  of  a  guard- 
ian's application  to  sell  real  estate  to  be  served  upon 
the  ward  makes  such  notice  jurisdictional,  although 
in  the  absence  of  such  requirement  it  is  not  generally 
so  regarded.  (15  A.  &  E.  Encycl.  of  L.  63.)  If  an 
inference  of  the  giving  of  a  notice  was  derivable  from 
recitals  found  elsewhere  in  the  proceedings,  such  re- 
citals must  be  deemed  to  have  reference  to  the  one 
notice  affirmatively  shovra  by  the  record,  and  no  pre- 
sumption of  a  different  notice's  having  been  served 
can  be. invoked  in  support  of  the  deed.  (Mickel  v. 
Hkka,  19  Kan.  578,  21  Am.  Rep.  161.) 

The  evidence  is  not  preserved  in  the  record  brought 
here,  and  by  reason  of  the  theory  adopted  by  the  trial 
court  there  was  no  occasion  for  finding  the  facts  in  as 
full  detail  as  would  otherwise  have  been  necessary. 
As  a  result  of  this  situation  the  order  of  reVersal  will 
not  include  a  direction  for  entering  judgment,  but 
merely  one  for  granting  a  new  trial,  and  as  upon  a 
second  hearing  the  facts  regarding  the  notice  may  be 
presented  in  a  different  aspect  it  becomes  important 
to  consider  the  other  objections  made  to  the  deed. 

The  guardian's  petition  for  leave  to  sell  set  out  as 
a  reason  for  such  sale  "that  it  will  be  for  the  interest 
of  said  minors  that  said  real  estate  be  sold  for  the  fol- 
lowmg  reason,  viz.,  to  pay  debts  of  the  estate."  This 
falls   far  short  of    showing   affirmatively  conditions 
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which  under  the  statute  will  authorize  a  sale,  and 
which  exist  only  "either  when  such  sale  ...  is 
necessary  for  the  minor's  support  or  education,  or 
where  his  interest  will  thereby  be  promoted  by  reason 
of  the  unproductiveness  of  the  property,  or  [on]  its 
being  exposed  to  waste,  or  any  other  peculiar  circum- 
stances, making  it  to  the  interest  of  the  minor  to  have 
the  property  sold."  (Gen.  Stat.  1901,  §  3299.)  Yet 
the  expression  "to  pay  debts  of  the  estate"  may  be  in- 
terpreted to  refer  to  indebtedness  necessarily  incurred 
by  or  for  the  minors  themselves,  and  it  is  conceivable 
that  upon  the  hearing  facts  may  have  been  shown 
sufficient  to  bring  the  case  within  the  very  terms  of 
the  statutory  requirement.  We  do  not  think  the  peti- 
tion was  so  defective  as  to  render  the  proceedings  im- 
der  it  absolutely  void,  or  the  deed  open  to  collateral 
attack. 

"Whether  the  petition  is  in  proper  form,  or  sets 
forth  sufficient  facts,  are  matters  for  the  determination 
of  the  court  in  the  exercise  of  its  jurisdiction.  Of 
course,  if  a  mere  blank  paper  is  filed  as  a  petition,  ju- 
risdiction would  not  attach,  because  there  would  be 
nothing  for  the  court  to  act  upon ;  but  when  a  petition 
contains  sufficient  matters  to  challenge  the  attention  of 
the  court  as  to  its  merits,  and  such  a  case  is  thereby 
presented  as  authorizes  the  court  to  deliberate  and  act, 
although  defective  in  its  allegations,  the  cause  is  prop- 
erly before  the  court,  and  jurisdiction  is  not  wanting. 
This  principle  underlies  all  judicial  proceedings." 
(Bryan  v.  Bavder,  23  Kan.  95,  97.) 

The  real  estate  of  the  minors  which  was  the  subject 
of  the  sale  was  an  undivided  one-third  interest  in  a 
city  lot,  which  interest  was  sold  for  $333.33.  The  ap- 
praisement read : 

"We,  the  above-named  appraisers,  do  hereby  certify 
that  we  have  viewed  the  f oUowing-described  reial  estate 
situated  in  said  county,  to  us  shown  by  U.  M.  Beachy, 
as  guardian,  to  wit,  one-third  interest  or  part  in  lot  23, 
block  98,  Main  street,  in  the  city  of  Ottawa,  and  we  do 

hereby  appraise  the  same  at  1200'donars  amounting  in 
all  to  the  sum  of  twelve  hundred  dollars." 
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It  is  claimed  that  this  shows  that  the  interest  of  the 
minors  in  the  lot  was  appraised  at  $1200,  and  that  a 
sale  for  less  than  three-fourths  of  that  amount  was 
therefore  void.  The  report  of  the  appraisers  was  am- 
biguous, but  was  open  to  the  construction  that  in  their 
judgment  the  lot  itself  was  worth  $1200,  and  the  in- 
terest of  the  minors  $400.  Indeed,  there  seems  no 
other  reasonable  inference  to  be  drawn  from  their  in- 
serting therein  "V^— $400."  It  might  be  argued  that 
as  there  were  three  minors  who  were  tenants  in  com- 
mon of  the  property  to  be  sold  the  division  by  three 
was  intended  to  show  the  value  of  the  interest  held  by 
each,  but  as  all  the  proceedings  had  regard  to  the  sale 
of  their  collective  titles,  and  not  to  the  separate  sale  of 
the  title  of  each,  this  hypothesis  is  untenable.  The 
ambiguity  appears  to  have  resulted  from  the  careless 
use  of  a  printed  blank. 

It  seems  probable  that  the  statute  of  limitations 
(Gen.  Stat.  1901,  §  4444,  subdiv.  2)  has  barred  the 
claim  of  the  oldest  of  the  plaintiffs,  but  this  cannot  be 
ascertained  from  the  record,  which  is  silent  as  to  the 
date  of  the  recording  of  the  guardian's  deed. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

All  the  Justices  concurring. 


5-73  KAN. 
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Simon  R.  Remsberg  et  ux.  v.  The  Iola  Portland 
Cement  Company. 

No.  14,455.      (84  Pac.  548.) 
SYLLABUS  BY  THE  COURT. 

1.  Nuisance  —  Staring  of  Dynamite  —  Question  of  Fact 
Whether  the  storing  of  dynatndte,  conceded  to  be  a  lawfol 
business,  is  a  nuisance  per  ae  by  reason  of  inappropriate  loca- 
tion is,  in  this  case,  a  question  of  fact  as  to  whether  persons 
and  property  in  proximity  thereto  would  be  exposed  to  danger 
that  is  unavoidable, and  inherent  in  the  business  when  prop- 
erly conducted. 

2.  Petition  for  an  Injunction — Proper  Allegations.  Facts 

tending  to  show  that  such  business  was  being  located  in  un- 
necessarily close  proximity  to  a  public  highway  frequently 
traveled  by  plaintiffs^  and  their  family,  and  to  the  residence 
and  other  buildings  of  plaintiffs,  are  proper  allegations  in  a 
suit  to  enjoin  such  business  as  a  nuisance. 

8.  Evidence — Expert — Effect  of  Explosions  of  Dynamite.  The 
opinion  of  a  witness,  qualified  to  speak  as  an  expert,  upon 
the  effect  upon  persons  and  buildings  of  the  explosion  of 
certain  amounts  of  dynamite  within  certain  distances  is 
proper  evidence  to  be  considered  in  such  a  case. 

Error  from  AJlen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  February  10,  1906.    Reversed. 

statement. 
Plaintiffs  in  error  brought  suit  in  the  district  court 
of  Allen  county  to  restrain  the  defendant  from  erect- 
ing a  powder-house  for  the  purpose  of  storing  a  large 
amount  of  explosives  on  land  of  its  own  adjoining 
plaintiffs'  premises,  not  far  removed  from  plaintiflfs' 
buildings,  and  close  to  a  public  highway  alleged  to 
be  frequently  traveled  by  plaintiffs  and  their  family 
and  the  public  generally.  The  plaintiffs  filed  an 
amended  petition,  and  a  portion  thereof  was  stricken 
out  on  motion  of  the  defendant.  At  the  trial,  after  the 
plaintiffs  had  introduced  their  evidence,  the  court  sus- 
tained a  demurrer  thereto,  and  rendered  judgment  in 
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favor  of  the  defendant.    Plaintiffs  bring  the  case  here 
for  review. 

L.  Philip  Coblentz,  and  Travis  Morse,  for  plaintiffs 
in  error. 

Baxter  D.  McClam,  for  defendant  in  error;  McClam 
&  Apt,  of  counsel. 

The  opinion  of  the  court  v^ras  delivered  by 

Smith,  J. :  On  the  shovdng  made  by  plaintiffs  as  to 
the  amount  in  controversy,  the  motion  of  defendant  to 
dismiss  is  denied. 

The  first  error  assigned  is  the  striking  out  of  three 
portions  of  the  petition,  viz.:  (1)  The  description  by 
subdivisions  of  all  of  a  large  tract  of  land  (except  one 
eighty-acre  tract)  which  was  alleged  in  the  petition 
to  belong  to  the  defendant,  "forming  a  tract  which  lies 
near  and  adjoining  to  the  said  property  of  these  plain- 
tiffs;" (2)  in  the  allegation  that  by  its  use  and  liability 
to  explode  the  magazine  was  a  common  nuisance,  a 
menace,  etc,  the  words  "a  common  nuisance;"  (3)  all 
of  subdivision  8  of  the  petition.  The  first  portion 
stricken  out  was  the  description  of  a  large  tract  of 
land  upon  which  it  was  alleged  in  subdivision  8  there 
were  many  locations,  remote  from  highways  and  build- 
ings, where  a  magazine  could  be  erected  with  little 
danger  to  life  or  property. 

In  the  determination  of  such  a  case  a  court  of  equity 
should  consider  just  such  facts  as  are  here  alleged. 
There  is  no  claim  that  a  cause  of  action  was  embraced 
in  these  allegations  that  was  not  in  the  original  peti- 
tion. If,  as  alleged,  the  building  and  the  using  of  the 
magazine  at  the  place  intended  would  greatly  endan- 
ger plaintiffs'  property  and  the  lives  of  their  family, 
and  if,  as  alleged,  the  defendant  owned  other  lands 
upon  which,  vsdthout  great  inconvenience,  such  maga- 
zine could  be  erected  and  used  without  danger  or  with 
much  less  danger  to  persons  and  property,  a  court  of 
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equity  might  well  interfere  by  injunction.  Also  the 
allegation  that  the  proposed  building  was,  by  reason 
of  its  use,  a  common  nuisance  seems  entirely  permis- 
sible, although  the  plaintiffs,  to  maintain  the  suit, 
would  have  to  prove  that  they  would  be  affected  dif- 
ferently than  the  community  in  general  by  the  alleged 
nuisance.  So  far  we  think  the  court  was  in  error.  If, 
as  conceded,  these  facts  were  proper  matter  of  proof, 
they  were  proper  facts  to  plead.  The  latter  part  of 
subdivision  8,  however,  relating  to  the  explosion  of  a 
magazine  some  time  before,  tendered  no  relevant  issue 
and  might  well  have  been  stricken  out. 

The  court  permitted  Mr.  Crane,  who  testified  that 
he  was  an  instructor  in  mining  engineering  in  the 
University  of  Kansas,  and  who  also  testified  to  no 
inconsiderable  amount  of  practical  experience  with 
explosives,  to  testify  to  many  facts  and  numerous 
opinions  relating  to  the  effect  of  explosions  of  dynamite 
on  persons  and  buildings  at  certain  distances  from  the 
place  of  explosion.  Many  of  these  facts  and  opinions 
testified  to  were  certainly  matters  of  technical  knowl- 
edge and  science,  and  were  proper  matters  of  expert 
testimony;  but  the  court  afterward  refused  to  con- 
sider this  evidence,  on  the  ground  that  the  evidence 
was  in  effect  a  repetition  of  what  the  witness  had  read 
in  books  and  was  not  based  upon  his  personal  observa- 
tion and  experience.  In  this  there  was  error.  The 
witness,  in  the  main  at  least,  did  not  undertake  to 
repeat  what  any  author  or  book  said  on  a  given  subject, 
but  gave  his  opinion  from  the  weight  of  authorities 
as  it  appeared  to  him,  necessarily  calling  his  own  ex- 
perience to  his  aid  in  determining  such  weight. 

Much  space  is  devoted  in  the  briefs  to  the  discussion 
of  the  question  whether  the  structure  and  the  intended 
use  thereof  as  alleged  would  make  it  a  nuisance  per 
86,  or  whether  a  careless  or  negligent  use  thereof  would 
be  requisite  to  make  it  a  nuisance. 

"A  nuisance  per  se  is  an  act,  thing,  omission,  or 
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use  of  the  property  which  in  and  of  itself  is  a  nuisance, 
and  hence  is  not  permissible  or  excusable  under  any 
circumstances."    (21  A.  &  E.  EncycL  of  L.  683.) 

A  lawful  business  is  not  generally  a  nuisance  per 
86,  but  may  become  so  by  being  located  in  an  inap- 
propriate place  or  by  being  kept  in  an  improper  man- 
ner. (21  A.  &  E.  Encycl.  of  L.  684,  et  seq.)  It  is 
therefore  largely  a  question  of  fact  whether  the  storing 
of  a  large  quantity  of  dynamite  in  proximity  to  build- 
ings is,  when  properly  done,  dangerous  to  the  lives  or 
property  of  persons  located  or  living  and  passing 
within  certain  distances  therefrom. 

The  evidence,  or  at  least  much  of  the  evidence  of 
the  witness  Crane,  should  have  been  considered  and 
given  such  weight,  if  any,  as  it  was  entitled  to  in  de- 
termining this  question. 

Other  errors  are  assigned,  but  as  the  same  questions 
are  not  likely  to  arise  on  a  retrial  they  are  not  dis- 
cussed. The  judgment  of  the  district  court  is  reversed, 
with  instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 


Thomas  Brown  et  aL,  as  County  Commissioners,  etc., 
et  (d.,  V.  The  State  op  Kansas,  ex  rel.  C.  C.  Cole- 
man, as  Attorney-general. 

No.  14,459.      (84  Pac  54d.) 
SYLLABUS  BY  THE  COURT. 

County  Commissioners — Contract  far  Publication  of  Personal- 
property  Statements  Held  Ultra  Vires.  The  board  of  county 
commissioners  of  Barton  county  made  a  contract  with  the 
publisher  of  the  official  county  paper  to  publish  a  list  show- 
ing the  personal-property  statements  of  all  persons  in  the 
county  returned  by  the  assessors,  with  the  amount  of  per- 
sonal property  listed  or  assessed  against  each  person,  for 
which  publication  and  the  mailing  of  a  copy  to  each  person 
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named  therein  the  board  agreed  to  pay  the  publisher  $180. 
The  contract  was  entered  into  and  carried  out  in  good  ^th. 
Held,  that  the  contract  was  ultra  vires  and  void,  and  that  a 
permanent  injunction  was  properly  granted  in  a  suit  com- 
menced on  the'  relation  of  the  attoiHey-general  to  enjoin  the 
payment  of  the  cbntract  price. 

Error  from  Barton  district  court;  Jermain  W. 
Brinckerhopp,  judge.  Opinion  filed  February  10, 
1906.    Affirmed. 

STATEMENT. 

The  board  of  county  commissioners  of  Barton 
county  entered  into  a  contract  with  the  firm  of  Stoke 
&  Feder,  in  the  city  of  Great  Bend,  to  publish  in  the 
Barton  County  Democrat,  the  official  county  paper,  a 
list  showing  the  name  of  every  person  in  the  county 
making  a  personal-property  statement  for  the  year 
1904,  the  total  aniount  which  each  person  returned  to 
the  assessors  for  taxation,  and  a  list  of  each  person 
claiming  personal  property  exempt  from  taxation^  for 
which  publication,  and  the  mailing  to  each  person 
named  in  the  list  one  of  the  papers  containing  the 
same,  the  board  agreed  to  pay  to  the  firm  of  Stoke  & 
Feder  the  sum  of  $180.  W.  E.  Stoke  was  the  public 
printer  of  Barton  county,  elected  and  qualified  under 
chapter  101  of  the  Laws  of  1899.  The  contract  was 
entered  into  in  good  faith,  and  was  carried  out  in  full, 
and  a  bill  was  presented  to  the  t)oard  of  county  com- 
missioners for  the  contract  price  agreed  upon.  This 
suit  was  commenced  on  the  relation  of  the  attorney- 
general  to  enjoin  the  payment  of  the  contract  price, 
the  county  attorney  of  Barton  county  having  declined 
to  bring  the  suit.  Frota  the  judgment  granting  a  per- 
manent injunction  defendants  bring  the  case  here  for 
review. 

James  W.  Clarke,  and  Osmond  &  Cole,  for  plaintiffs 
in  error. 

C.  C.  Coleman,  attorney-general,  and  D.  A.  Banta, 
for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  There  is  but  one  point  necessary  to 
consider  in  this  case:  Did  the  board  of  county  com- 
missioners have  authority  to  make  the  contract  in 
question?  The  county  is  a  qium-municipal  corpora- 
tion, and  as  such  can  exercise  only  those  powers  ex- 
pressly conferred,  and  such  others  as  are  necessarily  or 
fairly  implied  in,  or  which  are  incidental  to,  the  powers 
expressly  granted.  Beyond  these  it  takes  nothing  by 
implication.  It  was  said  in  City  of  Leavenworth  and 
others  v.  Norton  and  others,  1  Kan.  482,  436,  that  the 
authorities  to  this  effect  are  too  numerous  and  too  well 
known  to  need  citation.  (See,  however,  7  A.  &  E. 
Encycl.  of  L.  926,  942;  Felker  v.  EUc  County,  70  Kan. 
96,  78  Pac  167.)  The  powers  of  the  county  generally 
are  stated  in  section  1608  of  the  General  Statutes  of 
1901,  as  follow: 

"That  each  organized  county  within  this  state  shall 
be  a  body  corporate  and  politic,  and  as  such  shall  be 
empowered  for  the  following  purposes:  First,  to  sue 
and  be  sued;  second,  to  purchase  and  hold  real  and 
personal  estate  for  the  use  of  the  county,  and  lands 
sold  for  taxes  as  provided  by  law;  third,  to  sell  and 
convey  any  real  or  personal  estate  owned  by  the  county, 
and  make  such  order  respecting  the  same  as  may  be 
deemed  conducive  to  the  mterests  of  the  inhabitants; 
fowrth,  to  make  all  contracts  and  do  all  other  acts  in 
relation  to  the  property  and  concerns  of  the  county, 
necessary  to  the  exercise  of  its  corporate  or  adminis- 
trative powers;  fifth,  to  exercise  such  other  and  fur- 
ther powers  as  may  be  especially  conferred  by  law.'' 

And  in  section  1605  it  is  provided  that  "the  powers 
of  a  county  as  a  body  politic  and  corporate  shall  be 
exercised  by  a  board  of  county  comn^ssioners.''  The 
express  powers  of  the  board  are  enumerated  in  section 
1621.  It  is  not  claimed  by  plaintiffs  in  error  that 
there  is  found  anywhere  in  the  statutes  the  express 
power  to  make  the  contract  in  question,  but  it  is 
claimed  that  the  power  is  necessarily  implied  from 
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the  general  and  express  powers  conferred  upon  the 
board,  and  Commissioners  of  Leavenworth  Co.  v.  Keller, 
6  Kan.  510,  is  relied  upon.  There  the  authority  of 
the  board  to  make  a  contract  with  the  registw  of 
deeds  for  the  compilation  of  a  tract-index  of  deeds 
was  upheld,  but  the  court  found  the  power  neces- 
sarily implied  from  the  express  power  conferred  by 
the  first  clause  of  section  1621  of  the  General  Stat- 
utes of  1901,  which  reads:  "To  make  such  orders 
concerning  the  property  belonging  to  the  county  as 
they  may  deem  expedient."  The  records  in  the  office 
of  the  register  of  deeds  are  county  property.  If  by 
long  use  they  should  require  rebinding  the  power  to 
contract  for  that  purpose  would  be  clearly  implied. 
If  by  long  use  the  indexes  should  become  worn  so  that 
the  convenience  of  the  public  required  new  ones,  or  if 
the  records  had  never  been  properly  indexed,  the  board 
would  have  the  implied  power  to  provide  what  should 
be  necessary.  The  contract  here  was  not  made  with 
reference  to  any  "property  belonging  to  the  county," 
and  we  must  therefore  look  elsewhere  for  the  implied 
power  to  make  it. 

In  Grannis  V.  Board  of  County  CommWs,  81  Minn. 
55,  88  N.  W.  495,  a  contract  made  by  the  board  of 
county  commissioners  by  which  a  person  was  em- 
ployed to  discover  unassessed  and  untaxed  personal 
property  in  such  county,  for  which  he  was  to  receive 
one-half  of  all  taxes  paid  into  the  county  treasury  as 
the  result  of  his  labors,  was  held  vltra  vires  and  void. 
The  powers  of  counties  and  county  boards  in  Minne- 
sota appear  to  be  much  the  same  as  in  this  state. 
There  the  county  board  has  general  charge  and  super- 
vision of  the  county  affairs,  and  general  authority 
over  its  finances,  and  care  of  its  property  and  rights. 
It  was  held  that  while  the  county  was  interested  and 
concerned  in  the  matter  of  the  collection  of  taxes  it 
was  not  charged  with  the  duty  of  seeing  to  it  that  all 
such  property  was  assessed  and  placed  upon  the  tax- 
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rolls,  because  those  duties  devolved  upon  other  officers. 
The  court  said : 

"The  matter  of  unearthing  and  discovering  prop- 
erty which  has  escaped  taxation  is  not  only  not  neces- 
sary to  the  exercise  of  the  corporate  powers  of  a 
county,  but  is  beyond  its  express  or  implied  authority.*' 
(Page  58.) 

The  supreme  court  of  Iowa,  in  the  case  of  Disbrow 
V.  Supervisors  of  Cass  County,  119  Iowa,  538,  98  N. 
W.  585,  held  a  similar  contract  to  be  valid  and  binding 
upon  the  county.  There  was  a  statute,,  however,  ex- 
pressly providing  that  the  board  of  supervisors  should 
have  power  to  appoint  an  attorney  to  prosecute  an 
action  to  recover  omitted  taxes. 

There  is  much  conflict  in  the  decisions  with  respect 
to  the  authority  of  county  boards  to  contract  for  the 
ferreting  out  of  unlisted  property  and  for  recovering 
taxes  thereon,  but  the  cases  in  general  are  of  little 
assistance  in  determining  the  question  here,  for  they 
often  turn  upon  the  existence  of  a  special  statute  or 
upon  powers  of  the  county  board  granted  by  express 
provision  of  law.  If  the  power  existed  here  it  must 
be  implied  from  the  general  power  referred  to  in  the 
fourth  clause  of  section  1603,  taken  in  connection  with 
the  fifth  clause  of  section  1621  and  section  1646  of  the 
General  Statutes  of  1901.  The  fourth  clause  of  sec- 
tion 1603  reads  as  follows :  "To  make  all  contracts  and 
do  all  other  acts  in  relation  to  the  property  and  con- 
cerns of  the  county,  necessary  to  the  exercise  of  its 
corporate  or  administrative  powers."  The  fifth  clause 
of  section  1621  is  as  follows :  "To  represent  the  county 
and  have  the  care  of  the  county  property,  and  the  man- 
agement of  the  business  and  concerns  of  the  county, 
in  all  cases  where  no  other  provision  is  made  by  law." 

Section  1646  gives  the  board  "exclusive  control  of 
all  expenditures  accruing,  either  in  the  publication  of 
delinquent  tax-lists,  treasurer's  notices,  county  print- 
ing, or  any  other  county  expenditures."     These  are 
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the  sections  of  the  statute  which  plaintiffs  in  error 
mainly  rely  upon,  except  certain  sections  of  the  gen- 
eral tax  laws  which  will  be  referred  to  hereafter. 

The  fourth  clause  of  section  1603,  supra,  authorizes 
the  county  ''to  make  all  contracts  and  do  all  other  acts 
in  relation  to  the  property  and  concerns  of  the  county." 
The  contract  entered  into  did  not  relate  to  any  prop* 
erty  of  the  county.  Did  it  relate  to  the  "concerns  of 
the  county,  necessary  to  the  exercise  of  its  corporate 
or  administrative  powers'*?  If  it  did  the  board  had 
power  to  make  it,  unless  limited  by  section  1621  or 
some  other  statutory  provision,  for  the  powers  con- 
ferred upou  the  county  are  to  be  exercised  by  the 
board.  It  may  be  said  that  the  county  is  greatly  con- 
cerned that  all  citizens  shall  correctly  list  their  per- 
sonal property  for  the  purpose  of  taxation,  and  this  is 
true;  and  it  is  also  true  that  the  duty  of  citizens  in 
this  respect  is  often  flagrantly  disregarded  and  that 
the  interests  of  the  county  suffer  thereby.  This  gen- 
eral power  conferred  upon  counties  by  the  fourth 
clause  of  section  1603  must  be  construed,  however, 
in  connection  with  the  fifth  clause  of  section  1621,  by 
which  it  is  provided  that  the  board  shall  have  the 
"management  of  the  business  and  concerns  of  the 
county,  ttf  ail  cases  where  no  other  provision  is  made 
by  law.*' 

By  reference  to  section  7599  of  the  General  Statutes 
of  1901  we  find  that  "other  provision"  has  been  made 
for  correcting  this  evil,  and  that  certain  duties  are 
imposed  upon  the  board  of  county  commissioners,  and 
certain  express  powers  conferred  upon  it  in  relation 
thereto.  That  section  provides  that  after  the  assess- 
ment rolls  have  been  returned  the  board  of  county 
commissioners  is  given  certain  powers  for  the  cor- 
rection of  assessments,  if  it  shall  have  reason  to  be- 
lieve that  any  person  has  given  a  false  statement  to 
the  assessor  or  that  the  assessor  has  not  returned  the 
full  amount  required  by  law  to  be  assessed  against 
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such  person;  and  it  may  well  be  ar^rued  that  if  the 
legislature  intended  to  confer  upon  the  board  the 
power  to  make  a  contract  like  the  one  in  question,  long 
prior  to  the  time  the  duties  devolved  upon  the  board 
to  act  with  reference  to  assessments  of  personal  prop- 
erty, it  would  have  been  found  in  section  7599,  and 
in  clear,  unmistakable  terms.  The  provisions  of  this 
section  cover  the  whole  subject  of  the  inadequate  list- 
ing of  personal  property,  as  well  as  all  the  duties  and 
powers  conferred  upon  the  board  of  county  commis- 
sioners in  reference  thereto,  and  necessarily  must  be 
held  to  limit  the  powers  of  the  board  in  respect  to 
these  particular  "concerns  of  the  county.'* 

In  Coal  Co.  v.  EnUen,  44  Kan.  117,  24  Pac.  340,  it 
was  held  that  the  county  commissioners,  sitting  as  a 
board  of  equalization,  have  no  power  to  add  to  a  per- 
sonal-property statement  as  returned  by  the  assessor 
any  property  not  already  listed,  for  the  reason  that 
there  is  no  express  power  given  them  so  to  do;  and 
the  court  in  the  opinion  comments  upon  the  fact  that 
'there  was  no  want  of  power  properly  lodged  to  en- 
able the  proper  authorities  to  secure  an  assessment 
of  all  the  personal  property  of  the  plaintiff."  (Page 
122.)  The  same  power  referred  to  is  still  in  exist- 
ence and  provided  for  in  section  7599.  The  fact  that 
the  subject  is  one  otherwise  fully  prpvided  for  takes 
it  oat  of  the  scope  of  the  fifth  clause  of  section  1621, 
because  that  clause  has  no  application  to  cases  where 
provision  is  otherwise  made  by  law. 

Section  1646  of  the  General  Statutes  of  1901  gives 
the  board  ''exclusive  control  of  all  expenditures  ac- 
cruing, either  in  the  publication  of  delinquent  tax- 
lists,  treasurer's  notices,  county  printing,  or  any  other 
county  expenditures."  The  contract  was  not  made 
with  reference  to  delinquent  tax-lists  or  treasurer's 
notices,  and  whether  it  is  embraced  in  the  term 
"county  printing"  or  "other  county  expenditures"  is 
the  question  involved  in  this  case.    If  the  board  had 
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authority  to  make  the  contract,  it  was  a  lawful  "county 
expenditure"  and  would  naturally  be  classed  in  that 
case  as  "county  printing."  We  conclude,  therefore, 
that  it  does  not  fall  within  the  implied  powers  of  the 
board,  necessary  or  incidental  to  any  power  expressly 
granted,  for  the  reason  that  it  does  not  involve  the  care 
or  management  of  any  property  belonging  to  the 
county  or  any  business  or  concerns  of  the  county,  ex- 
cept those  for  which  provision  has  been  otherwise 
made.  The  judgment  is  affirmed. 
All  the  Justices  concurring. 


Sol.  L.  Long  and  E.  B.  Place,  as  Partners,  etc.,  v. 
I.  N.  Thompson. 

No.  14,463.      (84  Pac.  552.) 
SYLLABUS  BY  THE  COURT. 

1,  Agency — Sale  of  Real  Estate — Comnviasian,  An  owner  of 
real  estate  who  desires  to  sell  the  same  and  who  employs  an 
agent  to  procure  a  purchaser  therefor,  at  a  price  stated  and 
upon  terms  to  be  thereafter  mutually  agreed  to  by  such  owner 
and  purchaser,  is  liable  to  such  agent  for  a  commission  when 
the  latter  produces  a  buyer  who  agrees  with  the  owner  to 
take  the  land  at  the  price  and  upon  the  terms  fixed  by  such 
owner,  and  is  ready,  willing  and  able  to  carry  out  the  con- 
tract, whether  a  sale  is  actually  made  or  not. 

2.  Petition  Held  Sufficient,     The  amended  petition  in 

this  case  examined  and  found  sufficient. 

Error  from  Elk  district  court;  Granville  P.  Air- 
man, judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

Sol.  L.  Long,  C.  S.  Beekman,  and  Oscar  M.  Yount, 
for  plaintiffs  in  error. 

W.  S.  Fitzpatrick,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  plaintiffs  were  real-estate  agents  at 
Grenola,  Kan.  The  defendant  was  the  owner  of  land 
in  that  vicinity  which  he  desired  to  sell.  He  employed 
plaintiffs  to  procure  a  purchaser,  and  agreed  to  pay 
them  the  sum  of  $300  therefor.  The  agents  claim 
that  they  found  a  purchaser,  but  the  owner  refused  to 
pay  the  conmiission.  An  action  was  brought  by  them 
in  the  district  court  of  Elk  county  to  recover  the 
amount  due  for  their  services.  A  general  demurrer 
was  sustained  to  the  first  cause  of  action  stated  in  the 
petition.  Thereafter  an  amended  petition  was  filed. 
A  general  demurrer  was  filed  to  the  first  cause  of  action 
in  the  amended  petition,  and  sustained.  Plaintiffs  de- 
clining to  plead  further,  judgment  was  entered  against 
them  for  costs  as  to  the  first  cause  of  action,  and  they 
bring  the  case  here,  assigning  that  ruling  as  error. 
Judgment  was  rendered  in  favor  of  plaintiffs  on  the 
remaining  cause  of  action,  upon  confession  of  defend- 
ant. 

The  cause  of  action  demurred  to,  aside  from  the  pre- 
liminary averments,  was  stated  in  the  amended  petition 
as  follows : 

"Second :   That  on  or  about  the day  of  July, 

A.  D.  1902,  said  defendant  employed  plaintiffs  to  procure 
a  purchaser  for  certain  tracts  of  land  owned  by  him 
and  situate  in  the  counties  of  Elk  and  Cowley,  in  the 
state  of  Kansas,  for  the  sum  of  seven  thousand  three 
hundred  dollars,  and  said  defendant  then  and  there 
promised  and  agreed  to  pay  to  the  said  plaintiffs  the 
sum  of  three  hundred  dollars  for  procuring  a  purchaser 
at  the  sum  aforesaid,  said  sum  to  be  paid  upon  such 
terms  and  in  such  manner  as  could  be  mutually  agreed 
upon  between  the  purchaser  so  procured  by  plaintiffs 
and  the  said  defendant. 

"Third :  That  in  pursuance  of  said  agreement,  ver- 
bally had  between  plaintiffs  and  defendant,  said  plain- 
tiffs procured  a  purchaser  for  defendant's  land  and 
took  such  purchaser  to  said  defendant,  and  such  pur- 
chaser, so  as  aforesaid  procured  by  plaintiffs  f or  de- 
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fendant's  said  land,  and  the  said  defendant  then  and 
there  agreed  upon  the  sale  of  said  land  for  the  afore- 
said sum  of  seventy-three  hundred  dollars,  and  agreed 
upon  the  times  and  terms  of  payment  thereof,  and 
that  said  purchaser  was  ready,  able  and  willing  to  pay 
said  price  for  said  land;  said  agreement  of  sale  be- 
tween the  purchaser,  so  as  aforesaid  procured,  and 
said  defendant,  as  to  the  price  of  said  land  and  the 
terms  of  payment  for  same,  being  verbal." 

These  allegations  stand  alone;  they  are  not  in  the 
least  affected  by  any  statements  in  either  the  original 
petition  or  the  second  cause  of  action  in  the  amended 
petition.  There  was  no  motion  to  miake  the  allegations 
of  the  pleading  more  definite  and  certain;  therefore, 
they  must  be  construed  liberally  in  favor  of  the  pleader. 
The  petition  shows  that  these  real-estate  agents  were 
employed  to  procure  a  purchaser  for  the  land  at  a  price 
stated  by  the  owner  and  upon  terms  to  be  thereafter 
mutually  agreed  upon;  that  such  purchaser  and  the 
owner  fully  agreed  to  the  price  and  all  the  terms  of  a 
sale;  and  that  the  purchaser  was  ready,  able  and  will- 
ing to  carry  out  his  agreement.  The  contract  alleged 
required  nothing  further.  The  averments  of  this  cause 
of  action,  when  liberally  construed,  are  equivalent  to 
a  full  and  specific  statement  of  a  contract  of  employ- 
ment, the  complete  performance  thereof,  and  a  refusal 
to  pay  therefor.  We  think  they  state  a  cause  of  action. 

This  case,  as  pleaded,  does  not  fall  within  the  cate- 
gory of  cases  wherein  agents  are  employed  to  effectu- 
ate a  sale,  and  therefore  decisions  in  such  cases  are 
not  necessarily  important  here.  For  this  reason  some 
of  the  cases  cited  by  counsel  are  inapplicable.  The  case 
of  Stewart  v.  Fowler,  37  Kan.  677,  15  Pac.  918,  cited 
by  the  defendant  in  error,  has  been  distinguished, 
limited  and  modified  by  several  subsequent  decisions  <rf 
this  court.  (Betz  v.  Land  Co.,  46  Kan.  45,  26  Pac.  456; 
Neiderlander  v.  Starr,  50  Kan.  770,  33  Pac.  592;  Stew- 
art  V.  Fowler,  53  Kan.  537,  36  Pac.  1002.)  Later  cases 
fully  recognize  the  difference  here  drawn  between  an 
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employment  to  sell  and  one  merely  to  find  a  purchaser. 
(Sandefur  v.  Hinea,  69  Kan.  168, 76  Pac  444 ;  SuUivant 
v.  Jahren,  71  Kan.  127,  79  Pac- 1071 ;  HMing  v.  Darby, 
71  Kan.  107,  79  Pac- 1074;  see,  also,  Knapp  v.  Wallace, 
41 N.  Y.  477 ;  KaUey  et  al.  v.  Baker,  182  N.  Y.  1,  29  N. 
E.  1091,  28  Am.  St  Rep.  642.) 

In  view  of  this  conclusion  the  question  whether  an 
oral  contract  for  the  sale  of  real  estate  can  be  en- 
forced or  not  need  not  be  considered.  Such  a  contract 
is  sufficient  for  the  emplo}rment  of  a  real-estate  agent, 
and  that  is  the  only  contract  involved  in  this  con- 
troversy. 

The  judgment  of  the  district  court  is  reversed,  with 
directions  to  overrule  the  demurrer  and  proceed  in 
accordance  with  the  views  herein  expressed. 

All  the  Justices  concurring. 


S.  L.  Leonard  v.  The  American  Steel  and  Wire 

CtoMPANY. 

No.  14.470.      (84  Pac  663.) 
SYLLABUS  BY  THE  COUBT. 

Foreign  Corpobation— iVo«  Autfiorized  to  do  BuainesB—Pleadr 
ing.  The  defense  that  a  foreign  corporation  has  not  been 
granted  authority  to  carry  on  business  within  the  state  is  not 
raised  by  a  general  denial,  but  must  be  specially  pleaded. 

Error  from  Finney  district  court;  William  Easton 
Hutchison,  judge.  Opinion  filed  February  10,  1906. 
Affirmed. 

G.  L.  Miller,  for  plaintiff  in  error. 
W.  R.  Hopkins,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  American  Steel  and  Wire  Company 
recovered  judgment  against  S.  L.  Leonard  upon  three 
promissory  notes.  The  plaintiff's  petition  averred  that 
it  was  a  corporation  duly  incorporated  under  the  laws 
of  the  state  of  New  Jersey,  and  that  it  was  lawfully 
doing  business  in  the  state  of  Kansas.  The  answer, 
which  was  unverified,  consisted  of  a  general  denial. 
Plaintiff's  motion  for  judgment  on  the  pleadings  was 
granted.  Afterward,  on  the  25th  day  of  April,  1904, 
and  at  the  same  term  of  court  at  which  the  judgment 
was  rendered,  defendant  filed  a  motion  to  set  aside 
and  vacate  the  judgment  upon  the  grounds:  (1)  That 
the  district  court  of  Finney  county  was  without  juris- 
diction of  the  parties  and  the  subject-matter,  bcK^use 
the  American  Steel  and  Wire  Company,  a  foreign 
corporation,  was  without  authority  of  law  to  transact 
or  do  business  within  the  state  of  Kansas  under  the 
provisions  of  article  3  of  chapter  23,  General  Statutes 
of  1901 ;  (2)  because  the  answer  put  in  issue  the  fact 
that  the  corporation  had  been  granted  authority  to 
do  business  within  the  state;  and  (3)  because  defend- 
ant had  been  misled  by  the  allegation  of  the  petition 
to  the  effect  that  the  corporation  had  been  granted 
authority  and  was  legally  doing  business  within  the 
state,  when  in  fact  no  such  authority  had  been  granted 
or  applied  for  by  the  corporation.  The  court  denied 
the  motion  to  vacate  the  judgment,  and  defendant 
brings  the  case  here  for  review. 

The  only  question  to  be  determined  is  whether  the 
answer  raised  an  issue  as  to  the  authority  of  the  cor- 
poration to  carry  on  business  within  the  state.  In 
the  case  of  Northrup  v.  Wills,  65  Kan.  769,  70  Pac. 
879,  the  petition  alleged  that  plaintiff  was  "a  corpora- 
tion duly  chartered,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Texas,"  and  was 
silent  with  respect  to  any  authority  to  do  business  in 
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Kansas.  It  was  held  that  a  demurrer  to  the  petition 
was  properly  overruled,  and  further  that,  for  the  rea- 
son that  the  statements  filed  and  acts  performed  by  a 
corporation  necessary  to  entitle  it  lawfully  to  engage 
in  business  are  made  and  kept  of  record  in  a  public 
office,  the  burden  of  proving  that  the  requisites  have 
not  been  complied  with  rests  upon  the  party  asserting 
the  negative.  In  Jordan  v.  Telegraph  Co.,  69  Kan.  140, 
143, 76  Pac  397,  it  was  said : 

''The  petition  discloses  that  the  plaintiff  was  a 
foreign  corporation,  but  does  not  disclose  that  it  had 
not  complied  with  the  requirements  of  the  chapter 
cited.  This  was  defensive  matter,  and  to  be  availed 
of  should  have  been  pleaded." 

By  pleading  a  general  denial  defendant  admitted 
plaintiff's  capacity  to  maintain  the  action.  The  rule 
is  that  if  the  want  of  capacity  to  sue  appear  upon 
the  face  of  the  petition  a  demurrer  will  lie;  otherwise, 
the  defect  must  be  specially  pleaded  or  it  is  waived. 
(1  Encyc.  PL  &  Pr.  10;  Code,  §91;  Gen.  Stat.  1901, 
§  4525.)    The  judgment  is  afltoned. 

All  the  Justices  concurring. 


S.  S.  Hatch  et  al.  v.  William  Geiseb.  g     « 

No.  14.471.     (84  Pac  565.) 
SYLLABUS  BY  THE  COURT. 

Practice,  SuPREBfE  Ck>URT— Bm/ir.  A  compliance  with  rale  10 
of  this  court  is  necessary  to  the  proper  consideration  of 
many  questions  presented  for  decision,  and  cases  may  be 
affirmed  where  this  rule  is  not  followed. 

Error  from  Chautauqua  district  court;  Granville 
P.  AiKMAN,  judge.  Opinion  filed  February  10,  1906. 
AflJrmed. 

Brooks  &  Spencer,  for  plaintiffs  in  error. 
H.  E.  Sadler,  for  defendant  in  error. 

6— 78  KAN. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  is  a  case  brought  to  exclude  the 
defendant  from  all  right  under  a  certain  oil-and-gas 
lease  made  by  the  plaintiffs.  After  the  petition,  an- 
swer and  reply  were  filed  and  the  case  came  on  for 
trial  the  attorney  for  plaintiffs  stated  the  case  to  the 
court;  whereupon  the  defendant  moved  for  judgm^it 
on  the  pleadings  and  statement  of  counsel,  for  the 
reason  that,  all  taken  together  and  conceded  to  be 
true,  no  cause  of  action  had  been  shown  against  the 
defendant.  This  motion  was  allowed.  The  plaintiffs 
excepted,  and  now  assign  that  ruling  as  error. 

To  ascertain  whether  or  not  this  ruling  was  correct 
necessitates  a  careful  examination  of  the  lease,  which 
is  attached  to  the  petition,  an  examination  of  the  aver- 
ments in  the  petition,  and  of  the  evening  statement  of 
counsel.  There  is  nothing  whatever  in  the  brief  of 
the  plaintiffs  in  error  concerning  these  important  mat- 
ters, except  a  reference  to  the  page  of  the  record  where 
they  may  be  found.  There  is  but  one  record,  and  it  is 
impractical  for  each  member  of  the  court  to  make  such 
examination  thereof  as  is  necessary  for  the  determi- 
nation of  the  question  presented.  To  provide  for  such 
cases,  so  each  member  of  the  court  can  examine  with 
care  the  papers  and  statements  involved,  rule  10  of 
this  court  was  adopted  years  ago,  and  has  been  printed 
in  and  distributed  with  the  dockets  every  month  since. 
Every  lawyer  must  be  familiar  with  it.  The  rule 
reads: 

"The  brief  for  plaintiff  in  error  or  appellant  shall 
be  printed,  and  shall  contain:  (1)  A  full  statement  of 
the  essential  facts  of  the  case;  (2)  a  specification  of 
the  errors  complained  of,  separately  set  forth  and 
numbered;  (3)  the  argument  and  authorities  in  sup- 
port of  each  point  relied  on,  in  the  same  order,  with 
pertinent  references  to  the  pages  of  the  record.  When 
the  error  alleged  relates  to  the  admission  or  rejection 
of  evidence,  the  brief  shall  quote  the  full  substance  of 


Digitized  by  LjOOQIC 


Vol.  73.  JANUARY  TERM,  1906.  88 

Hurd  V.  Railway  Co. 

the  evidence  admitted  or  rejected.  When  the  error 
alleged  relates  to  instructions  given  or  refused  by  the 
court  or  to  a  ruling  on  the  sufficiency  of  the  petition 
or  other  pleading,  or  of  an  affidavit  or  the  construction 
or  effect  of  a  contract  or  any  document,  order,  entry, 
or  paper,  the  instructions  given  or  refused,  the  plead- 
ing, contract,  document,  order,  entry  or  paper  shall  be 
set  out  in  full.  The  brief  of  the  appellee  or  defendant 
in  error  shall  also  be  printed,  and  contain:  (1)  Any 
points  made  challenging  the  sufficiency  of  the  record, 
or  the  plaintiff  in  error's  right  to  be  heard;  (2)  a  full 
statement  of  any  additional  facts  shown  by  the  record 
and  deemed  essential,  with  pertinent  references  to  the 
pages  thereof;  (3)  citations  of  authorities  and  discus- 
sions of  alleged  errors,  in  the  same  order  as  in  plain- 
tiff in  error's  brief." 

To  disregard  this  rule,  in  a  case  where  the  neces- 
sity for  a  compliance  therewith  is  so  apparent,  seems 
inexcusable.  We  very  much  regret  summarily  to  dis- 
pose of  cases  for  reasons  of  this  kind,  but  it  is  impor- 
tant both  to  the  court  and  litigants  that  this  rule  be 
enforced,  ami  we  feel  that  this  necessity  justifies  such 
disposition.  The  judgment  of  the  district  court  is 
afiirmed. 

All  the  Justices  concurring. 


M.  J.  Hurd  v.  The  Atchison,  Topeka  &  Santa  Fe 
Rah^way  Company  6taZ. 

No.  14,472.      (84  Pac.  553.) 
SYLLABUS  BY  THE  COURT. 

1.  Jurisdiction — District  Judge — Dissolution  of  a  Restraining 
Order,  A  district  judge  at  chambers  has  power  to  dissolve  a 
restraining  order  granted  by  a  probate  judge  under  the  pro- 
visions of  section  239  of  the  civil  code.  (Gen.  Stat.  1901, 
§4686.) 

2.  Railroads — Appropriation  of  Land — Temporary  Injunction. 
A  showing  by  the  plaintiff  that  a  railway  company,  which 
was  taking  steps  toward  the  building  of  a  switch  for  a  public 
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use  in  a  city,  had  made  a  survey  across  plaintifrs  ground, 
and  that  if  the  switch  were  built  it  would  greatly  injure  plain- 
tiff, did  not  require  the  allowance  of  a  temporary  injimction 
by  the  district  judge,  since  it  did  not  appear  that  the  railway 
company  intended  to  take  possession  of  or  to  appropriate  the 
ground  illegrally,  or  otherwise  than  by  purchase  or  condemna- 
tion. 
3.  Injunction — Apprehension  or  Possibility  of  Injury  WiU  Not 
Warrant  It.  Mere  apprehension  or  a  possibility  of  wrong 
and  injury  by  a  defendant  is  ordinarily  not  enough  to  warrant 
the  granting  of  an  injunction,  but  there  should  be  at  least  a 
probability  of  wrongful  action  and  irreparable  injury  before 
a  court  is  required  to  enjoin  the  action. 

Error  from  Harper  district  court;  Preston  B.  Gil- 
LETT,  judge.  Opinion  filed  February  10,  1906.  Af- 
firmed. 

E.  C.  Wilcox,  for  plaintiff  in  error. 
William  R.  Smith,  0.  J.  Wood,  Fred  Washbon,  and 
T.  A.  Noftzger,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  M.  J.  Hurd,  who  owns  real  prop- 
erty in  the  city  of  Anthony,  brought  this  suit  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
the  Kansas  Southwestern  Railway  Company,  the 
Anthony  Wholesale  Grocery  Company  and  the  city  of 
Anthony  to  enjoin  the  construction  of  a  switch  across 
certain  lots  belonging  to  plaintiff,  over  a  street  and  up 
an  alley  to  the  place  of  business  of  the  Anthony  Whole- 
sale Grocery  Company.  It  was  alleged  that  the  rail- 
way companies  were  cooperating  in  building  the 
proposed  switch,  and  that  it  was  being  done  for  the 
accommodation  of  the  Anthony  Wholesale  Grocery 
Company,  and  for  a  purely  private  purpose.  There 
were  also  allegations  that  a  track  built  as  proposed 
would  greatly  injure  the  plaintiff,  and  that  the 
injury  would  be  one  for  which  there  was  no  good 
measure  of  damages.    A  temporary  restraining  order 
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was  allowed  by  the  probate  judge,  and  upon  notice 
the  matter  of  dissolving  the  order  was  brought  before 
the  judge  of  the  district  court,  at  chambers.  The  ques- 
tion was  submitted  upon  some  agreed  facts,  and  also 
upon  testimony,  with  the  result  that  the  district  judge 
dissolved  the  temporary  restraining  order.  Applica- 
tion was  then  made  to  the  district  judge  to  grant  a 
temporary  injunction,  and  the  testimony  and  facts 
used  on  the  first  hearing  were  Submitted  on  this  ap- 
plication, but  the  judge  found  them  to  be  insufficient 
and  denied  the  temporary  injunction. 

It  is  first  insisted  that  there  was  no  power  in  the 
district  judge  at  chambers  to  dissolve  the  restraining 
order  granted  by  the  probate  judge.  The  argument 
is  that  prior  to  the  amendment  of  1901  section  239  of 
the  civil  code  (Gen.  Stat.  1889,  §  4334)  authorized 
probate  judges  to  grant  temporary  injunctions,  but 
that  under  the  amendment  only  restraining  orders 
may  be  issued  by  them,  and  that  while  there  is  express 
authority  given  to  district  judges  to  dissolve  temporary 
injunctions  the  power  to  dissolve  temporary  restrain- 
ing orders  is  not  given.  (Gen.  Stat.  1901,  §  4686.) 
In  the  amended  section  it  is  provided  that  the  restrain- 
ing order  granted  by  the  probate  judge  shall  be  of  the 
same  effect  as  a  like  order  made  by  the  district  judge, 
and  district  judges  have  always  exercised  the  power  of 
setting  aside  their  own  restraining  orders,  as  well  as 
those  granted  by  probate  judges.  Besides,  the  act  con- 
cerning district  courts  provides  that  the  judges  at 
chambers  and  in  vacation  shall  have  power  not  only 
to  vacate  and  modify  injunctions  but  also  to  vacate 
all  necessary  interlocutory  orders.  ((Jen.  Stat.  1901, 
§1924.)  A  temporary  injunction  and  a  temporary 
restraining  order  are  each  designed  to  afford  tem- 
porary injunctive  relief  of  the  same  general  character, 
and  if  the  power  to  vacate  a  temporary  injunction  is 
not  of  itself  sufficient  to  vacate  a  temporary  restraining 
order  the  language  of  the  statute  giving  district  judges 
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the  power  to  vacate  interlocutory  orders  is  certainly 
sufficient  authority  for  that  purpose.  It  migrht  be 
added  that  in  the  restraining  order  in  question  it  was 
specifically  prescribed  that  it  should  only  be  effective 
until  a  hearing  before  the  district  court  or  a  jud^re 
thereof.  If  the  facts  in  the  case  justified  the  action 
of  the  district  judge,  there  was  no  lack  of  power  to 
make  the  order  of  dissolution. 

It  is  contended,  however,  that  under  the  facts  the 
district  judge  was  not  warranted  in  either  vacating 
the  restraining  order  or  refusing  the  temporary  in- 
junction. The  judge  found,  and  not  without  testimony, 
that  the  switch  proposed  to  be  built  was  for  a  public 
use,  and  was  intended  to  be  available  to  business  houses 
along  the  line  as  well  as  to  that  of  the  Anthony  Whole- 
sale Grocery  Company.  Being  a  public  railroad,  it 
follows  that  private  property  necessary  for  a  right  of 
way  might  be  taken  under  the  power  of  eminent 
domain.  The  fact  that  the  company  once  condemned 
as  much  land  at  Anthony  as  was  then  deemed  nec- 
essary did  not  exhaust  the  power.  It  may  take  as 
much  more  land  as  its  increased  business  and  the  public 
convenience  may  require.  (C.  B.  U.  P.  Rid.  Co.  v. 
A.  T.  &  S.  F.  Rid.  Co.,  26  Kan.  669.)  Prior  to  the 
selection  of  a  route  the  company  had  a  right  to  enter 
upon  plaintiff's  ground  to  make  examinations  and  sur- 
veys with  a  view  of  selecting  the  most  advantageous 
route.    (Gen.  Stat.  1901,  §  1316,  subdiv.  1.) 

It  appears  that  representatives  of  the  railway  com- 
panies had  made  an  examination  in  an  endeavor  to 
select  a  route  for  the  switch,  and  a  blue-print  of  a 
survey  across  the  corner  of  plaintiff's  lots  had  been 
made.  They  had  discussed  the  feasibility  of  this  sur- 
vey with  the  agent  of  the  plaintiff,  who  suggested  or 
inquired  if  the  survey  could  not  be  made  so  as  to  take 
less  of  plaintiff's  land,  and  he  was  told  that  they  might 
be  able  to  get  along  with  eight  feet  of  it.  These  pre- 
liminaries were  not  illegal,  nor  did  they  necessarily 
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indicate  that  the  plaintiff's  rights  had  been,  or  would 
be,  invaded.  From  what  was  disclosed  the  plaintiff 
might  well  apprehend  that  the  switch  would  soon  be 
built,  but  we  discover  nothing  showing  an  intention 
illegally  to  appropriate  plaintiff's  land  for  that  purpose. 
It  was  not  enough  to  allege  and  show  that  an  appro- 
priation of  a  right  of  way  over  plaintiff's  ground  was 
contemplated,  but  it  should  further  appear  that  there 
was  a  purpose  to  take  wrongful  possession  of  it.  The 
defendants  had  no  right  to  take  possession  of  plaintiff's 
ground,  nor  to  begin  construction  of  the  switch  over 
it,  without  acquiring  the  right  to  do  so  by  purchase  or 
condemnation;  but  the  trial  judge  could  not  assume 
that  the  defendants  would  violate  the  law  or  the  rights 
of  the  plaintiff.  If  a  presumption  were  to  be  indulged 
it  would  be  that  of  rightful  action,  and  that  the  land 
would  be  taken  by  condemnation  if  it  could  not  be 
obtained  by  negotiation  and  purchase.  The  survey 
of  the  railway  company  was  a  legal  step  necessary  to 
a  condemnation  proceeding,  and  it  appears  that  on  the 
day  following  the  meeting  with  plaintiff's  agent  and 
the  negotiations  had  with  him,  and  before  there  was 
any  attempt  to  construct  the  switch,  this  suit  was 
brought.  In  the  granting  or  continuance  of  a  prelimi- 
nary injunction  the  judge  is  vested  with  considerable 
discretion,  and  in  this  case  the  showing  of  a  threatened 
invasion  of  plaintiff's  rights  was  so  weak  that  it  cannot 
be  said  that  the  refusal  of  the  judge  was  an  abuse  of 
discretion.  Mere  apprehension  or  possibility  of  wrong 
and  injury  by  a  d^endant  is  ordinarily  not  enough 
to  warrant  an  injunction.  There  must  be  at  least  a 
reasonable  probability  of  wrongful  action  and  irrep- 
arable injury  before  a  court  will  interfere  and  grant 
an  injunction.  It  cannot  be  said  that  an  intention 
wrongfully  to  appropriate  plaintiff's  property  or  con- 
struct defendants'  track  over  her  land  without  obtain- 
ing a  right  to  do  so  by  negotiation  or  under  the  power 
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of  eminent  domain  was  shown  to  be  a  reasonable 
probability. 

No  grounds  for  an  injunction  were  shown  as  against 
either  the  city  or  the  grocery  company. 

There  appears  to  be  no  just  cause  to  complain  that 
the  judge  considered  and  determined  the  merits  of  the 
case  on  these  motions.  To  determine  whether  plain- 
tiff was  entitled  to  a  preliminary  injunction  matters 
were  necessarily  considered  which  would  be  involved 
in  a  final  consiileration  of  the  case.  The  order  made, 
however,  is  not  a  finality,  and  does  not  preclude  the 
granting  of  such  relief  as  the  plaintiff  may  be  entitled 
according  to  the  evidence  presented  on  the  final  trial. 
The  order  of  the  district  judge  is  affirmed. 

All  the  Justices  concurring. 


Ezra  D.  Hall  et  ux.  v.  William  M.  Davtoson  et  d. 

No.  14,478.     (84  Pac  556.) 
SYLLABUS  BY  THE  COURT. 

Ejectment  and  Partition  —  5totem«n«  by  Counsel— Withr 
drawcd  of  Defense  of  Ownership  from  the  Jury.  It  is  only 
where  a  statement  or  admission  made  to  a  jury  will,  as  a 
matter  of  law,  preclude  a  party  from  recovering  upon  his 
cause  or  defense  that  a  court  has  authority  to  withdraw 
such  cause  or  defense  from  the  jury.  Held,  in  this  case,  that 
the  statement  and  admissions  of  the  plaintiffs  in  error  did 
not  as  a  matter  of  law  preclude  them  from  recovering  upon 
their  defense  of  ownership. 

Error  from  Cherokee  district  court;  Willum  B. 
Glasse,  judge.  Opinion  filed  February  10,  1906.  -Re- 
versed. 

Tracewell  &  Moore,  and  Skidmore  &  Walker,  for 
plaintiffs  in  error. 

C.  A.  McNeill,  and  C  D.  Ashley,  for  defendants  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  William  J.  Hall  died  testate,  having 
devised  his  property  in  equal  proportions  to  his  chil- 
dren, Ezra  D.  Hall,  George  Hall,  William  H.  Hall, 
Benjamin  Hall,  and  Griffith  Hall,  and  his  grandson, 
William  M.  Davidson,  who  was  the  only  child  of  Sarah 
J.  Davidson,  a  daughter  of  the  testator  who  died  be- 
fore the  will  was  executed.  The  grandson,  William 
M.  Davidson,  who  was  the  plaintiff  in  this  case,  had 
prior  to  the  suit  purchased  the  one-sixth  interest  of 
Griffith  Hall,  and  thus  claimed  to  be  the  owner  of  one- 
third  of  the  property.  At  the  time  of  his  death  Will- 
iam J.  Hall  held  the  legal  title  to  the  north  one-half 
of  the  southwest  quarter  of  section  16,  in  township  34 
south,  of  range  24  east  of  the  sixth  principal  meridian, 
in  Cherokee  county,  Kansas.  Davidson  began  suit  in 
partition  against  all  of  the  defendants  except  Ezra 
Hall  and  his  wife,  and  as  to  them  his  suit  was  eject- 
ment, partition,  and  for  rents  and  profits.  For  the 
purpose  of  deciding  the  question  presented  by  this  pro- 
ceeding it  may  be  said  that  all  of  the  defendants  ex- 
cept Erza  D.  Hall  and  his  wife,  Sarah,  admitted  the 
aUegations  of  the  petition  and  joined  with  the  plain- 
tiff in  his  prayer  for  relief.  Ezra  D.  Hall,  in  his  cross- 
answer,  denied  all  the  allegations  of  the  cross-petitions 
of  the  other  defendants,  and  in  his  answer  to  the  plain- 
tiffs petition  stated : 

"That  on  July  21,  1884,  William  J.  Hall,  in  consid- 
eration of  love  and  affection,  transferred  and  con- 
veyed to  this  defendant,  by  parol  gift,  the  real  estate 
above  described;  that  this  defendant  then  and  there, 
under  and  by  virtue  of  said  gift,  and  with  the  knowl- 
edge and  consent  of  said  William  J.  Hall,  took  posses- 
sion of  said  premises,  and  continued  to  hold  the  open, 
notorious  and  exclusive  possession  thereof,  without 
any  adverse  claims  thereto,  for  more  than  fifteen 
years,  to  wit,  until  March  28,  1900,  when  he,  by  war- 
ranty deed,  transferred  and  conveyed  said  real  estate 
to  Sarah  Hall ;  that  during  said  fifteen  years  and  more 
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of  possession  and  occupancy  of  said  premises,  by  this 
defendant,  as  aforesaid,  this  defendant  made  valuable, 
permanent  and  lasting  improvements  on  said  prem- 
ises, and  paid  the  taxes  thereon ;  and  during  all  of  said 
occupancy  of  said  premises  this  defendant  was  the 
owner  in  fee  simple  of  said  real  estate,  and  the  said 
William  J.  Hall  during  said  time  had  no  right,  title 
or  interest  in  and  to  said  land,  nor  the  right  to  posses- 
sion thereof." 

Sarah  Hall  in  her  answer  restated  the  facts  sub- 
stantially as  they  were  recited  in  the  answer  of  her 
husband.  The  facts  stated  in  the  answers  and  cross- 
answers  were  put  in  issue  by  proper  pleadings  by  all 
of  the  other  parties.  After  a  jury  had  been  impaneled 
to  try  the  issues  of  fact  the  parties  made  the  following 
admissions : 

"It  is  admitted  by  the  parties  to  this  action  that 
William  J.  Hall,  deceased,  became  the  owner  of  the 
land  in  controversy,  to  wit,  the  north  half  of  the  south- 
west quarter  of  section  16,  township  84,  range  24,  in 
Cherokee  county,  Kansas,  on  the  21st  day  of  July, 
1884,  and  that  the  records  in  the  office  of  register  of 
deeds  of  Cherokee  county,  Kansas,  show  the  title  in 
said  real  estate  to  be  in  William  J.  Hall,  deceased, 
from  said  July  21,  1884,  until  the  time  of  his  death, 
which  was  on  April  29,  1900,  except  during  the  time 
that  James  H.  Boyce  held  a  tax  deed  on  said  real  estate, 
from  September  12, 1894,  until  January  24, 1895,  when 
he  conveyed  the  same  to  William  J.  Hall  by  a  quitclaim 
deed." 

The  court  then  said : 

"In  addition  to  the  facts  agreed  on  by  the  attorneys 
in  this  case  the  court  states  further  that  in  the  state- 
ment of  this  case  to  the  jury  by  Mr.  Tracewell  it  was 
stated  that  Ezra  D.  Hall  consulted  with  John  N.  Ritter, 
who  was  a  former  member  of  this  bar,  but  is  now  de- 
ceased, and  who  advised  him  to  procure  Mr.  Boyce  to 
make  a  deed  of  the  premises  to  his  father  instead  of  to 
him;  and  he  got  Mr.  Boyce  to  make  a  deed  to  his 
father,  William  J.  Hall. 

"And  now  the  court  upon  the  admitted  facts  in  the 
statement  just  recorded  holds  that  prior  to  and  at  the 
time  of  his  death  the  legal  title  to  the  land  in  contro- 
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versy  was  in  WUliam  J.  Hall,  and  that  the  ownership 
thereafter  went  to  his  heirs  by  the  force  and  effect  of 
his  will,  and  denies  to  the  defendants  the  right  to  sub- 
mit to  the  jury  the  question  as  to  whether  William  J. 
Hall  gave  to  the  said  Ezra  D.  Hall  the  lands  in  ques- 
tion in  1884,  or  at  any  time  thereafter  prior  to  the 
execution  of  the  deed  from  Mr.  Boyce  to  William  J. 
Hall,  and  holds  the  only  questions  there  are  here  for 
trial  to  be  the  question  of  rents  and  profits,  as  stated 
in  the  second  count  of  plaintiffs  petition,  and  the  ac- 
tion of  partition,  as  stated  in  the  third  count  of  plain- 
tiff's petition;  and  the  matter  of  partition  is  for  the 
court  to  try,  and  will  be  tried  by  the  court." 

Upon  the  issues  remaining  a  judgment  was  rendered 
against  the  plaintiffs  in  error  as  in  ejectment,  parti- 
tion, and  for  rents  and  profits. 

Complaint  is  made  that  the  court  erred  in  with- 
drawing from  the  consideration  of  the  jury,  and  in 
refusing  to  try,  the  issue  of  ownership  presented  by 
the  answers  and  cross-answers  of  the  plaintiffs  in 
error.  The  plaintiffs  in  error  pleaded  in  their  an- 
swers and  cross-answers  that  they  had  paid  all  of  the 
taxes  from  the  time  they  had  gone  into  possession. 
The  statement  of  their  counsel  that  during  that  period 
the  land  had  been  sold  and  deeded  for  taxes,  and  the 
plaintiffs  in  error  had  redeemed,  and  by  the  advice  of 
their  lawyers  had  got  the  holder  of  the  tax  deed  to 
quitclaim  to  William  J.  Hall,  who  was  still  the  holder 
of  the  legal*  title,  would  not  as  a  matter  of  law  pre- 
clude them  from  establishing  their  defense  of  owner- 
ship. Redemption  under  the  circumstances  was  equiv- 
alent to  a  payment  of  the  taxes,  and  nothing  more. 
The  court  coul4  not  therefore  say,  as  a  matter  of  law, 
that  paying  the  tax-deed  holder  the  amount  necessary 
to  redeem  the  land  and  directing  him  to  quitclaim  to 
William  J.  Hall  were  conclusive  that  Ezra  Hall  was 
not  the  owner  of  the  land.  Therefore  the  judgment  is 
reversed,  and  the  cause  remanded. 

AIJ  the  Justices  concurring. 
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William  Martindale  v.  R.  T.  Battey  et  al. 

No.  14,476.      (84  Pac  527.) 
SYLLABUS  BY  THE  COURT. 

1.  JuDGBiENT  —  On  the  Sustaining  of  a  Demurrer  —  Final  P«- 
termination,  A  judgment  for  the  defendant  upon  the  sas- 
taining  of  a  demurrer  to  a  petition  is  a  final  determination 
of  the  action,  and  until  such  judgment  is  set  aside  no  further 
proceedings  can  be  had  therein  looking  to  a  trial  of  the  is- 
sues between  the  parties. 

2.  Power  to  Set  Aside.     After  the  expiration  of  the 

term  at  which  a  judgment  is  rendered  the  court  has  no 
power  to  set  it  aside  because  of  its  being  based  on  an  erro- 
neous ruling. 

3.  Practice,  District  Court  —  Amendment  of  the  Record. 
Where  a  demurrer  which  attacks  a  petition  upon  several 
grounds  is  sustained  upon  one  of  them,  and  a  judgment  for 
defendant  is  thereupon  rendered,  but  the  record  then  made 
shows  only  that  the  demurrer  was  sustained,  without  indi- 
cating upon  what  ground,  the  court  may  at  a  subsequent 
term  cause  the  record  to  be  amended  so  as  to  state  upon 
what  ground  the  demurrer  was  sustained,  provided  the  fact 
be  established  by  clear  and  satisfactory  proof,  which  need 
not,  however,  be  founded  upon  any  record,  memorandum  or 
other  writing. 

4.  Separate  Petitions  Not  to  be  Filed  after  Final  Judg- 
ment on  Sustaining  Demurrer  for  Misjoinder.  A  demurrer 
was  filed  to  a  petition  on  several  grounds,  including  mis- 
joinder and  want  of  facts,  and  a  record  was  made  showing 
that  the  demurrer  was  sustained  but  not  indicating  upon 
what  ground;  a  judgment  for  defendant  was  rendered  which 
was  affirmed  by  this  court  for  the  reason  that  the  petition 

.  contained  two  causes  of  action  which  were  improperly  joined; 
at  a  subsequent  term  of  the  district  court  the  plaintiff  asked 
that  the  record  be  amended  to  show  that  the  demurrer  was 
in  fact  sustained  upon  the  sole  ground  that  the  petition 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  also  that  he  be  permitted  to  file  separate  petitions  and 
proceed  with  the  prosecution  of  the  two  causes.  Held,  that 
while  the  plaintiff  was  entitled  to  have  the  record  amended 
so  as  to  show  the  fact  in  regard  to  the  ruling  actually  made, 
the  court  had  no  power  to  permit  the  filing  of  separate  peti- 
tions. 
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Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  Opinion  filed  February  10,  1906. 
Modified. 

Rossington  &  Smith,  J.  S.  West,  and  Garver  &  Lar- 
imer, for  plaintiff  in  error,  and  cross-petitioner  in 
error  (Jeorge  C.  Rankin,  receiver. 

Frank  Doster,  Ferry  &  Doran,  and  Gleed,  Ware  & 
Gleed,  for  defendants  in  error  Battey,  Lambert,  and 
Hood. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  William  Martindale  brought  an  action 
against  several  defendants,  who  demurred  to  the  pe- 
tition as  finaUy  amended,  the  demurrer  being  based 
upon  several  grounds,  including  the  misjoinder  of 
causes  of  action  and  the  failure  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  sus- 
tained the  demurrer  and  rendered  final  judgment  for 
the  defendants.  The  record  then  made  of  these  pro- 
ceedings merely  showed  that  the  demurrer  was  sus- 
tamed,  without  indicating  upon  what  ground  that 
ruling  was  based.  The  plaintiff  prosecuted  error  to 
this  court,  where  it  was  held  that  two  causes  of  action 
were  improperly  joined  in  the  amended  petition 
against  which  the  demurrer  was  directed,  and  that 
therefore  no  error  appeared,  and  the  judgment  of  the 
district  court  was  accordingly  affirmed.  (Benson  v. 
Battey,  70  Kan.  288,  78  Pac.  844.) 

Thereafter  the  plaintiff  represented  to  the  district 
court  that  the  ruling  sustaining  the  demurrer  had  been 
made  upon  the  ground  that  the  amended  petition  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  not  upon  the  ground  that  two  causes  of  action 
were  improperly  joined,  and  that  the  court  had  so  an- 
nounced at  the  time  the  decision  was  made,  although 
the  journal  entry  was  silent  on  the  subject.  He  there- 
fore asked  that  the  record  be  amended  to  show  the 
full  facts  regarding  the  ruling,  and  that  thereupon  he 
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should  be  permitted  to  file  separate  petitions  setting^ 
out  his  several  causes  of  action,  and  to  proceed  with- 
out further  service,  in  accordance  with  the  practice 
where  a  demurrer  is  sustained  upon  the  ground  of 
misjoinder.  (Gen.  Stat.  1901,  §  4526.)  The  court  de- 
nied both  applications,  and  the  plaintiff  again  prose- 
cutes error. 

As  the  important  relief  sought  by  plaintiff  in  error 
is  that  he  be  allowed  to  keep  his  action  in  court  by  the 
filing  of  separate  petitions,  and  the  request  for  the 
amendment  to  the  record  is  only  incidental  to  this, 
we  shall  for  the  purpose  of  considering  the  situation 
which  would  then  be  presented  assume  for  the  present 
that  he  was  entitled  to  have  the  journal  entry  cor- 
rected so  as  to  show  what  had  really  taken  place,  and 
treat  the  case  as  though  the  district  court  had  actu- 
ally permitted  the  record  to  be  amended.  The  ques- 
tion so  presented  is  this :  Could  the  court  then  by  any 
order  it  had  jurisdiction  to  make  allow  the  filing  of 
separate  petitions,  and  proceed  with  the  trial  of  the 
cause  or  causes?  The  plaintiff  in  error  contends  that 
this  question  should  be  answered  in  the  affirmative. 
In  support  of  this  view  it  is  argued  with  much  plausi- 
bility that  as  the  district  court  based  its  decision  upon 
the  ground  that  no  cause  of  action  whatever  was  stated 
in  the  amended  petition,  and  the  supreme  court  held 
on  the  contrary  that  two  complete  causes  were  stated, 
the  plaintiff  never  by  any  possibility  could  have  had 
an  opportunity  to  exercise  his  statutory  right  of  filing 
separate  petitions  until  after  the  affirmance  of  the 
judgment,  and  that  if  it  must  be  held  that  it  was  then 
too  late  for  such  action  on  his  part  the  practical  effect 
of  the  ruling  is  to  deny  him  the  benefit  of  the  statute 
altogether. 

Notwithstanding  the  obvious  hardship  that  results 
we  must  hold  that  the  district  court  rightly  decided 
that  it  had  no  power  to  proceed  further  in  the  case, 
for  the  reason  that  a  final  judgment  had  been  ren- 
dered.   So  long  as  this  judgment  stood  it  was  an  abso- 
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lute  bar  to  any  further  proceedingrs  in  the  nature  of  a 
trial  of  the  issues  between  the  parties,  and  as  the  term 
at  which  it  had  been  rendered  had  expired  it  could 
only  be  vacated  in  accordance  with  some  procedure 
pointed  out  by  the  code.  {Johnson  v.  Jones,  58  Kan. 
745,  51  Pac.  224.)  No  question  is  here  involved  as 
to  the  effect  of  the  judgment  as  an  adjudication  if 
pleaded  in  any  subsequent  action  between  the  parties, 
but  so  far  as  concerned  that  particular  action  the  judg- 
ment rendered  for  the  defendants  was  a  finality,  un- 
less it  should  be  set  aside  for  some  sufficient  reason  in 
a  manner  provided  by  law. 

It  is  to  be  observed  that  what  this  court  decided  at 
the  previous  hearing  in  this  case  (and  the  only  thing 
it  could  have  decided)  was  not  that  the  ruling  of  the 
trial  court  in  sustaining  the  demurrer  was  necessarily 
correct,  but  that  it  could  not  be  said  from  the  record 
presented  here  that  the  ruling  was  erroneous.     The 
judgment  sought  to  be  reversed  was  based  upon  an 
order  sustaining  a  demurrer  which  included  several 
grounds,  and   the   case-made   did   not   disclose   upon 
which  of  these  grounds  the  district  court  in  fact  acted. 
This  situation  compelled  an  affirmance  of  the  judg- 
ment if  any  one  of  the  grounds  set  out  in  the  de- 
murrer was  well  founded.     (New  v.  Smith,  68  Kan. 
807,  74  Pac.  610.)     It  now  appears,  from  the  showing 
made  by  the  plaintiff  upon  his  application  for  an  order 
amending  the  journal  entry,  that  the  district  court  in 
fact  erred  in  sustaining  the  demurrer,  since  it  did  so 
upon  a  ground  which  this  court  has  held  to  be  unten- 
able.   The  judgment  founded  upon  this  ruling  was 
therefore  erroneous.    But  it  was  not  on  that  account 
void.    The  error  could  be  taken  advantage  of  only  by 
proceedings  in  the  supreme  court.    If  not  challenged 
by  this  method  it  became  final,  and  was  as  binding 
upon  the  parties  as  any  other  judgment  could  be.    For 
all  practical  purposes  it  was  not  so  challenged.  While 
the  defeated  party  filed  a  petition  in  error  in  this  court, 
he  omitted  to  incorporate  in  the  case-made  which  he 
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brought  here  a  showing  of  the  error  that  was  in  fact 
committed,  and  his  appeal  was  consequently  ineffec- 
tual. The  plaintiff,  having  failed  to  have  the  error 
corrected  in  the  way  provided  by  the  statute,  is  beyond 
the  relief  of  the  district  court  or  any  other  tribunal. 
The  district  court  has  no  power  to  set  aside  its  own 
judgment  at  a  term  subsequent  to  that  at  which  it  was 
rendered  merely  because  it  is  shown  that  it  was  based 
upon  an  erroneous  ruling. 

Considering  the  record  as  having  been  amended  in 
accordance  with  plaintiff's  request,  this  situation  is 
presented :  The  demurrer  to  the  petition  has  not  been 
sustained  on  the  ground  of  misjoinder,  but  the  ruling 
of  the  district  court  sustaining  the  demurrer  has  been 
affirmed  by  this  court  for  the  reason  that  the  petition 
was  held  to  be  in  fact  defective  on  that  ground,  and 
because,  so  far  as  could  then  be  learned  from  the  rec- 
ord, the  ruling  complained  of  might  have  been  based 
upon  that  consideration.  Inasmuch  as  the  demurrer 
has  not  been  sustained  for  misjoinder  no  occasion  has 
arisen  for  appl3dng  the  statute  permitting  the  filing 
of  separate  petitions  in  such  a  case.  To  have  the  effect 
desired  by  the  plaintiff  the  amendment  would  have  to 
be  treated  as  though  it  had  been  properly  incorporated 
in  the  record  accompan3dng  the  first  petition  in  error, 
and  as  though  this  court,  as  it  must  then  have  done, 
had  reversed  the  judgment  of  the  district  court  for 
error  in  holding  that  the  petition  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  had  di- 
rected that  the  demurrer  be  sustained  for  misjoinder 
of  causes  of  action.  Under  such  circumstances  the 
plaintiff,  upon  the  mandate's  being  complied  with, 
would  of  course  have  the  opportunity  to  proceed  f ur- 
their  by  filing  separate  petitions.  It  is  not  possible, 
however,  to  give  to  the  amendment  any  such  far- 
reaching  effect,  or  to  permit  it  upon  any  theory  of  re- 
lation to  change  the  character  of  the  order  which  was 
actually  made  in  the  determination  of  the  first  pro- 
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ceeding  in  error,  and  which  left  the  judgment  of  the 
district  court  undisturbed. 

The  judgment  of  the  district  court  was  not,  as  is 
assumed  by  counsel  for  plaintiff  in  error,  a  judgment 
declaring  that  the  petition  contained  two  causes  of 
action  which  did  not  admit  of  being  prosecuted  to- 
gether. This  declaration,  if  the  demurrer  had  been 
sustained  on  that  ground,  would  have  been  involved  in 
such  ruling  and  would  have  preceded  the  judgment. 
A  general  judgment  for  the  defendant  necessarily  fol- 
lows the  sustaining  of  a  demurrer  to  a  petition,  what- 
ever may  be  the  ground,  where  no  request  is  made  for 
leave  to  amend  or  to  file  separate  petitions.  The  judg- 
ment in  this  instance  was  expressed  to  be  "that  neither 
said  plaintiff  nor  said  defendants  nor  any  of  them  re- 
cover of  and  from  said  defendants  Calvin  Hood,  I.  E. 
Lambert,  or  R.  T.  Battey,  or  either  of  them,  and  that 
the  said  defendants   [naming  them]   are  entitled  to 

their  costs  in  this  action,  taxed  at  $ ,  for  which 

judgment  is  hereby  rendered."  This  was  equivalent 
to  the  formula  that  the  plaintiff  take  nothing  by  his 
action,  or  that  the  defendants  go  hence  without  day. 
It  was  a  final  determination  of  the  cause  against  the 
plahitiff.  (1  Black,  Judg.  §§  13,  29.)  It  was  entered 
as  it  was  made,  and  neither  the  substance  nor  the 
record  of  it  is  now  subject  to  amendment. 

These  considerations  doubtless  dispose  of  the  sub- 
stantial controversy  involved  in  this  proceeding.  But 
as  the  plaintiff  assigns  as  error  the  action  of  the  dis- 
trict court  in  refusing  to  permit  the  record  to  be 
amended  so  as  to  show  the  ground  upoii  which  the 
demurrer  was  sustained,  it  is  perhaps  necessary  to 
decide  the  question  so  raised.  It  is  a  general  rule 
that  the  record  of  a  judgment  may  be  corrects  so  as 
to  speak  the  truth,  even  after  the  expiration  of  the 
term  at  which  it  was  rendered.  (17  Encyc  PI.  &  Pr. 
920.)  There  are  cases  holding  that  this  should  be 
done  only  when  some  record  or  memorandum  has  been 
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preserved  which  may  serve  as  ttie  basis  of  such  amend- 
ment, but  there  are  also  decisions  to  the  contrary. 
(17  Encyc.  PI.  &  Pr.  931.)  The  question  presented 
upon  an  application  for  an  amendment  to  the  record 
is  one  of  fact.  The  change  should  be  allowed  only 
where  the  proof  in  support  of  the  application  is  dear 
and  convincing.  But  where  it  is  satisfactorily  estab- 
lished that  the  requisite  facts  exist  we  think  relief 
should  not  be  denied  merely  because  the  evidence  rests 
entirely  in  parol. 

No  reason  is  perceived  why  the  amendment  asked 
for  in  this  case  might  not  be  permitted.  The  original 
record  was  correct  so  far  as  it  went,  but  it  failed  to 
show  fully  what  the  action  of  the  court  had  been.  It 
is  not  apparent  that  any  benefit  can  now  result  to  the 
plaintifl^  by  making  the  recital  more  specific,. yet  it 
would  seem  to  be  the  right  of  either  party  to  have  the 
journal  show  just  what  ruling  was  in  fact  made.  The 
case  is  not  one  of  an  amendment  being  asked  in  order 
that  the  record  might  show  the  reasons  that  actuated 
the  judge  in  reaching  a  decision.  The  proposed  addi- 
tion to  the  record  is  designed  to  show  what  in  fact 
was  decided.  A  demurrer  which  presents  various 
grounds  of  objection  to  a  petition  partakes  of  the  na- 
ture of  several  separate  pleadings,  and  a  ruling  sus- 
taining it  upon  one  ground  and  overruling  it  upon 
others  is  tantamount  to  a  ruling  upon  each  of  a  num- 
ber of  different  motions.  A  statement  that  such  a  de- 
murrer is  sustained  does  not  tell  the  whole  story.  If 
for  any  reason  the  plaintiff  prefers  that  the  recital  of 
the  acts  of  the  court  upon  the  journal  shall  be  com- 
pleted we  think  he  has  the  right  to  an  order  to  that 
effect.  We  do  not  understand  that  there  is  any  dis- 
pute as  to  what  actually  took  place  at  the  time  the 
demurrer  was  ruled  upon,  or  that  it  is  seriously  ques- 
tioned that  the  evidence  offered  by  the  plaintiff  was 
sufiicient  to  establish  his  claim  in  that  regard. 
The  order  will  therefore  be  that  the  rulings  of  the 
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trial  court  are  aflSrmed,  except  as  to  the  refusal  to  per- 
mit the  amendment  of  the  record  As  to  this  feature 
of  the  case  the  cause  is  remanded,  with  directions  to 
permit  such  amendment. 

All  the  Justices  concurring. 

Graves,  J.,  not  sitting. 


Arlib  E.  Boweesox  et  al.  v.  J.  W.  Hall  &  Ck).,  a 
Partnership. 

No.  14,480.     (84  Pac  667.) 
SYLLABUS  BY  THE  COURT. 

1.  Petition — General  Demurrer — Liberal  Censtruetion,  When 
a  general  demurrer  is  filed  to  a  petition,  and  no  motion  to 
make  it  more  d^nite  and  certain  is  offered,  the  petition 
should  be  liberally  construed,  with  a  view  to  promote  justice, 
and  the  demurrer  OTerruled  if  the  facts  stated,  when  all  are 
taken  as  true,  constitute  a  cause  of  action,  whether  well 
pleaded  or  not. 

2.  Contracts  —  Forfeiture  —  Recovery  of  Money  from  Agent 
The  petition  in  this  oase  examined  and  found  sufficient. 

Error  from  Republic  district  court;  Hugh  Alexan- 
DER,  judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

John  C.  Hogin,  for  plaintiffs  in  error. 
Hugh  Alexander,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  defendants  are  real-estate  brokers, 
and  reside  at  Belleville,  Kan.  The  plaintiffs  own  real 
estate  in  Republic  county.  They  employed  defendants 
to  sell  their  land,  agreeing  to  pay  them  $100  if  they 
would  make  the  sale  as  stipulated  in  the  contract. 
Defendants  found  a  buyer,  with  whom  they  entered 
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into  a  written  contract  of  sale  materially  different  from 
the  one  authorized  by  the  plaintiffs,  but  the  contract 
was  made  subject  to  the  plaintiffs'  approval.  The 
buyer  paid  $100  cash  on  the  contract,  which  sum  was 
to  be  returned  if  the  sale  was  not  approved  by  the 
plaintiffs,  and  to  be  forfeited  if  the  conditions  of  the 
contract  were  complied  with  on  the  part  of  the  owners 
of  the  land  and  the  buyer  failed  to  carry  out  the  stipu- 
lations on  his  part.  Afterward  plaintiffs  claimed  that 
the  $100  had  become  forfeited,  and  demanded  payment 
thereof  from  Hall  &  Co.,  who  refused,  and  this  action 
was  brought  to  recover  that  sum. 

A  general  demurrer  was  sustained  to  the  plaintiffs' 
petition,  which  ruling  is  assigned  as  error  in  this  court. 
The  petition,  so  far  as  necessary  to  show  the  question 
raised  by  the  demurrer,  reads  as  follows : 

"That  on  the  22d  day  of  August,  1902,  ...  the 
plaintiffs  .  .  .  entered  into  a  contract  in  writing 
with  the  said  J.  W.  Hall  &  Co.  to  sell  the  farm  of  the 
said  plaintiffs.  The  said  contract  is  as  follows: 
[This  contract,  being  immaterial,  is  omitted.]     .     .     . 

"Plaintiffs  state  that  thereafter,  the  exact  date  they 
are  unable  to  give,  the  said  defendants,  J.  W.  Hall  & 
Co.,  entered  into  a  contract  to  sell  the  land  heretofore 
described,  which  contract  is  as  follows  : 

"  'Received  of  George  W.  Hart,  town  of  Colfax, 
county  of  Jasper,  state  of  Iowa,  one  hundred  dollars, 
the  same  being  a  part  of  the  purchase-money  on  the 
following-described  real  estate,  situated  in  the  county 
of  Republic  and  state  of  Kansas,  to  wit :  S.  2  of  S.  W. 
4  and  N.  E.  4  of  S.  W.  4  and  S.  2  of  N.  W.  4  of  S.  W.  4 
of  sec.  22,  T.  1,  R.  2. 

"  'Contract  price  for  same  being  $3700.  Balance  of 
purchase-money  payable  as  follows,  to  wit:  First,  on 
the  10th  day  of  February,  1903,  $1750.  Second,  balance 
is  to  be  a  mortgage  covering  this  land  at  six  per 
cent.     ... 

"  'An  abstract  to  be  furnished,  showing  title  as 
represented — ^that  is,  clear  of  all  encumbrances,  and  no 
clouds  on  the  title ;  also  a  good  and  sufficient  warranty 
deed  to  be  given  upon  the  above  terms  being  complied 
with — ^that  is, 

"  'Providing,  however,  in  case  title  is  not  as  above 
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represented,  the  part  purchase-money  here  paid  shall 
be  refunded  to  said  George  W.  Hart;  but  in  case  title 
is  as  represented,  and  said  George  W.  Hart  fails  to 
comply  with  the  terms  as  above  stated,  then  the  money 
here  paid  shall  be  forfeited,  and  this  contract  shall  be 
null  and  void ;  in  case  title  is  not  good  or  of  any  failure 
of  Bowersox  to  accept  this  contract,  it  is  understood 
that  J.  W.  Hall  &  Co.  will  not  be  held  responsible  for 

any  damages.  ,  Ovmer. 

By  J.  W.  Hall  &  Co.,  Agents. 

"  'The  above  sale,  price  and  terms  approved,  and  I 
hereby  agree  and  bind  myself  to  carry  out  my  part  of 
the  same.  George  W.  Hart.' 

"Plaintiffs  say  that  after  the  execution  of  the  above 
contract,  but  the  exact  date  plaintiffs  cannot  give,  they 
were  notified  by  J.  W.  Hall  &  Co.  of  the  execution  of 
the  above  contract  with  said  George  W.  Hart,  and  at 
the  request  of  J.  W.  Hall  &  Co.  the  plaintiffs  executed 
a  warranty  deed  to  the  said  George  W.  Hart  for  the 
premises  described  in  said  contract,  to  wit:  The 
south  half  of  the  southwest  quarter,  the  northeast 
quarter  of  the  southwest  quarter  and  the  south  half  of 
the  northwest  quarter  of  the  southwest  quarter  of 
section  twenty-tw6  (22),  in  township  one  (1)  south, 
of  range  two  (2)  west  of  the  sixth  principal  meridian, 
in  Republic  county,  Kansas,  free  and  clear  of  all  en- 
cumbrances, and  deposited  the  same,  together  with 
an  abstract  of  title  to  said  land,  with  the  said  J.  W. 
Hall  &  Co. 

"Plaintiffs  say  that  no  part  of  the  contract  entered 
into  for  them,  by  the  defendants,  J.  W.  Hall  &  Co., 
with  the  said  George  W.  Hart,  has  been  carried  out; 
that  no  payments  thereon  were  ever  made  by  said 
George  W.  Hart,  or  any  one  for  him,  .other  than  the 
one  hundred  dollars  preliminary  payment  mentioned 
in  said  contract;  and  that  the  said  contract  by  its 
terms  is  null  and  void. 

"Plaintiffs  further  say  that  no  part  of  the  one  hun- 
dred dollars  paid  by  George  W.  Hart  to  J.  W.  Hall  & 
Co.  on  the  contract  above  set  forth  has  ever  been  paid 
to  them;  that  they  have  made  repeated  demands  upon 
the  said  J.  W.  Hall  &  Co.  for  the  said  sum  of  one  hun- 
dred  dollars ;  that  the  same  is  now  due  and  unpaid  and 
has  been  due  them  from  defendants,  J.  W.  Hall  &  Co., 
from  and  since  the  10th  day  of  February,  A.  D.  1903. 

"Wherefore,  plaintiffs  pray  judgment  against  the 
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defendants,  J.  W.  HaU  &  Co.,  for  the  sum  of  one  hun- 
dred dollars,  with  interest  thereon  from  the  10th  day 
of  February,  A.  D.  1903,  at  the  rate  of  six  per  cent,  per 
annum,  and  for  the  costs  of  this  suit,  and  for  such 
other  and  further  relief  as  shall  seem  just  and  equit- 
able to  the  court.** 

It  is  claimed  that  this  petition  does  not  show  that 
plaintiffs  complied  with  the  requirements  of  the  con- 
tract made  for  them  by  Hall  &  Co.,  in  that  it  fails  to 
allege  that  they  furnished  an  abstract  showing  the 
title  clear  of  all  encumbrances,  and  no  clouds  thereon. 
There  are  other  objections  made  to  the  petition,  but 
we  think  this  the  most  important  and  meritorious. 
Upon  this  subject  the  petition  avers  that  plaintiffs, 
when  informed  by  Hall  &  Co.  of  the  transaction  with 
George  W.  Hart,  executed  a  warranty  deed  to  the  lat- 
ter for  the  land,  free  and  dear  of  all  encumbrances, 
and  deposited  it  and  an  abstract  of  title  with  HaU  & 
Co.  This  is  a"  weak  statement,  but  under  the  liberal 
rule  of  construction  that  applies  in  favor  of  the 
pleader,  as  against  a  general  demurrer,  where  no  mo- 
tion to  make  definite  and  certain  has  been  filed,  we 
deem  it  sufficient. 

It  is  claimed  that  the  agents,  Hall  &  Co.,  have  a 
lien  on  the  fund  for  services  rendered.  If  they  have 
their  rights  in  that  respect  should  be  presented  in  an 
answer.  The  contract  fixing  their  fee  at  $100  was  not 
complied  with,  and  the  amount  to  which  they  are  en- 
titled for  what  they  have  done  is  a  reasonable  sum, 
which  might  furnish  a  question  for  litigation.  This  is 
likewise  true  of  the  question  whether  or  not  the  acts 
of  Hart  are  sufficient  to  amount  to  a  forfeiture.  \t 
not,  the  facts  might  be  a  good  defense. 

In  overruling  the  demurrer  we  only  decide  that  the 
averments  of  the  petition,  when  considered  in  their 
broadest  sense,  state  a  cause  of  action.  {The  WesU 
em  Massachusetts  Insurance  Company  v.  Duffey,  2 
Kan.  347;   Stewart  v.  Balderston,  10  Kan.  131,  147; 
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Crowther  v.  EUiott,  7  Kan.  235;  Park  v.  Tinkham,  9 
Kan.  615.) 

The  JQdgm^it  of  the  district  court  is  reversed,  and 
the  court  directed  to  overrule  the  demurrer  and  pro- 
ceed with  the  case. 

Johnston,  C.  J.,  Greene,  Mason,  Porter,  JJ.,  con- 
curring. 

BURCH,  J.  (dissenting) :  I  think  the  district  court 
was  correct  in  sustaining  a  demurrer  to  the  plaintiffs' 
petition,  and  I  do  not  think  that  weakness  or  indefi- 
niteness  of  statement  at  all  characterizes  the  pleading, 
as  my  very  indulgent  and  charitable  brethren  say. 
The  allegation  referred  to  describes  in  sufficiently  clear 
and  vigorous  phrase  the  deed  which  was  executed  and 
deposited,  but  nothing  else.  It  simply  uses  the  com- 
mon expression,  ^'warranty  deed,  •  .  .  free  and 
dear  of  aU  encumbrances,^'  interpolating  between  the 
first  two  words  and  those  that  follow  the  name  of  the 
grantee  and  the  description  of  the  land. 

In  addition  to  the  deed  being  a  warranty  deed  it 
was  necessary  that  it  be  ''good  and  sufflcienf  A 
glance  at  the  judicial  interpretations  of  these  words 
in  volume  4  of  Words  and  Phrases  Judicially  Defined, 
page  3109,  will  reveal  their  materiidity.  There  is  no 
all^iation  that  the  land  was  free  and  dear  of  all  en- 
combranees,  and  there  is  no  allegation  that  there  were 
no  douds  on  the  titie.  There  is  no  allegation  that  the 
abstract  d^)08ited  showed  a  title  dear  of  all  encum- 
brances and  douds.  The  contract  contained  a  spedftc 
engagement  that  such  an  abstract  would  be  furnished, 
and  until  that  was  done  no  right  of  recovery  accrued 
to  the  plaintiffs. 

The  board  of  law  examiners  will  be  surprised  and 
grieved  to  find  the  petition  in  this  case  printed  in  the 
reports  of  the  decisions  of  this  court  as  an  approved 
precedent. 

Mr.  Justice  Smfth  authorizes  me  to  say  that  he 
joins  in  this  dissent 
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S.  C.  Holmes  v.  J.  L.  Waymire  et  al. 

No.  14,481.     (84  Pac  668.) 
SYLLABUS  BY  THE  COURT. 

Attorneys — Lien  for  Fees — Extent  of  Statutory  Provision. 
Under  the  statute  an  attorney  may  acquire  a  lien  for  his 
compensation  upon  money  due  his  client  from  the  adverse 
party  in  any  action  or  proceeding  in  which  the  attorney  is 
employed,  but  such  lien  does  not  extend  to  land  which  is 
the  subject-matter  of  the  litigation. 

Error  from  Woodson  district  court;  Oscar  Foust, 
judge.    Opinion  filed  February  10,  1906.    Affirmed. 

S.  C.  Holmes,  pro  se. 

A.  F.  Florence,  and  G.  R.  Stephenson,  for  defend- 
ants in  error,  except  J.  L.  Waymire. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  a  suit  to  enforce  an  at- 
tomejr's  lien.  J.  L.  Waymire  brought  suit  against  Ira 
Summerfield  for  the  specific  performance  of  a  con- 
tract for  the  sale  and  conveyance  of  land,  and  he  em- 
ployed S.  C.  Holmes  as  an  attorney  to  prosecute  the 
same.  Shortly  after  the  commencement  of  the  suit 
Holmes  served  on  Summerfield  a  notice  of  an  attor- 
ney's lien  on  the  land  in  controversy  for  his  fee  in  the 
case,  which  he  fixed  at  $150.  Subsequently,  and  be- 
fore a  trial  was  had,  Waymire  and  Sunmierfield  com- 
promised their  differences  and  caused  the  suit  to  be 
dismissed  without  consultation  with,  or  the  consent 
of.  Holmes.  The  latter  then  brought  this  suit  against 
Waymire  and  Summerfield,  and  he  also  named  as  de- 
fendants A.  F.  Florence,  an  attorney  for  Summerfield, 
and  a  party  to  whom  the  land  had  been  sold,  in  which 
he  asked  for  the  recovery  of  $150  against  Waymire, 
and  that  his  attorney's  lien  be  foreclosed  and  declared 
a  first  lien  on  the  land  which  was  the  subject  of  the 
controversy,  in   the    suit    for    specific   performance. 
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Upon  the  testimony  in  behalf  of  Hohnes  the  court 
gave  him  judgment  against  Wasonire  for  $150,  but 
determined  that  he  had  not  acquired  an  attorney's 
lien  on  the  land  in  question. 

The  plaintiff's  right  to  a  lien  is  determinable  under 
section  395  of  the  General  Statutes  of  1901,  which  has 
been  amended  as  to  notice  since  the  decision  was  made 
by  the  district  court.  (Laws  1905,  ch.  68.)  The  sec- 
tion provided : 

"An  attorney  has  a  lien  for  a  general  balance  of 
compensation  upon  any  papers  of  his  client  which  have 
come  into  his  possession  in  the  course  of  his  profes- 
sional employment,  upon  money  in  his  hands  belong- 
ing to  his  client,  and  upon  money  due  to  his  client,  and 
in  the  hands  of  the  adverse  party,  in  an  action  or  pro- 
ceeding in  which  the  attorney  was  employed,  from  the 
time  of  giving  notice  of  the  lien  to  that  party." 

This  section  is  a  substitute  for,  and  may  be  said  to 
be  a  substantial  enactment  of,  the  common  law  upon 
the  subject  of  attorneys'  liens.  It  provides,  first,  for 
a  possessory  lien  upon  any  papers  of  his  client  which 
have  come  into  the  attorney's  hands  in  the  course  of 
his  employment,  and  also  upon  any  money  in  his  hands 
belonging  to  his  client.  The  second  provision,  which 
is  sometimes  called  a  charging  lien,  attaches  to  any 
money  due  to  his  client  and  in  the  hands  of  the  adverse 
party  in  an  action  or  proceeding  in  which  the  attorney 
is  employed,  providing  the  statutory  notice  has  been 
given. 

The  plaintiff  insists  that  the  lien  claimed  by  him 
falls  within  the  second  class,  and  that  it  attached  to 
the  land  which  was  the  subject  of  controversy.  The 
lien  is  special  in  its  character,  and,  being  statutory, 
can  only  attach  to  the  things  and  upon  the  conditions 
prescribed  by  the  statute.  As  will  be  observed,  the 
attorney's  lien  prescribed  is  not  given  upon  the  sub- 
ject-matter of  the  action,  but  is  restricted  to  money 
due  the  client  and  in  the  hands  of  the  adverse  party. 
Even  under  the  common  law  an  attorney  who  com- 
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menced  a  suit  did  not  acquire  a  lien  on  the  subject  of 
action,  nor  was  he  allowed  a  lien  on  real  estate  where 
it  was  the  thing  in  dispute.  {Hum/phrey  et  oL  v. 
Brovming  et  al.,  46  111.  476,  95  Am.  Dec  446;  Martin 
V.  Harrington,  57  Miss.  208;  McCtdUmgh  v.  FUmmoy, 
69  Ala.  189;  Higley  v.  White  et  (d.,  102  Ala.  604,  15 
South.  141 ;  Hcmger  and  wife  et  al.  v.  Fowler,  20  AriL 
667;  Rowe,  Executor,  &c.,  v.  Fogel,  Ac,  88  Ky.  105, 
10  S..W.  426,  2  L.  R.  A.  708;  Keehn  v.  Keehn,  115 
Iowa,  467,  88  N.  W.  957;  Randall  v.  Van  Wagenen, 
115  N.  Y.  527,  22  N.  E.  361,  12  Am.  St.  Rep.  828; 
McCoy  V.  McC(yy,  36  W.  Va.  772,  15  S.  E.  978;  3  A.  & 
E.  Encycl.  of  L.  461.) 

It  is  true,  as  is  contended,  that  a  judgment  de- 
termining the  amount  of  money  due  is  not  essential 
to  the  existence  of  a  charging  lien,  and  also  that  a  col- 
lusive settlement  and  dismissal  of  a  suit  .will  not  op- 
erate to  defraud  an  attorney  of  his  fee.  Under  the 
statute  the  lien  is  not  upon  a  judgment,  but  is  upon 
"money  due."  In  K.  P.  Rly.  Co.  v.  Thacher,  17  Kan. 
92*,  the  court,  in  speaking  of  the  statute,  said : 

"It  does  not  specify  for  what  the  money  muist  be 
due,  nor  limit  the  lien  to  any  particular  class  of  lia- 
bility or  form  of  action.  Wherever  an  action  is  pend- 
ing in  which  money  is  due,  the  attorney  may  establish 
his  lien.  And  in  an  action  the  verdict  and  judgment 
do  not  create  the  liability,  do  not  make  the  'money  due.' 
They  are  simply  the  condusive  evidence  of  the  amount 
due  from  the  commencement  of  the  action."  (Page 
101.) 

But  here  money  was  not  the  subject  of  the  litigation, 
nor  can  it  be  said  that  there  was  any  money  due  Way- 
mire by  the  adverse  party  at  any  stage  of  the  proceed- 
ing. 

In  asking  for  a  liberal  interpretation  of  the  statute 
plaintiff  refers  to  Noftzger  v.  Moffitt,  63  Kan.  354,  65 
Pac.  670.  While  that  proceeding  involved  property, 
the  judgment  rendered  provided  that  the  successful 
party  should  recover  the  property  or  its  value.    The 
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property  was  in  fact  converted  into  money  under  an 
order  of  the  court,  and  hence  there  was  money  due 
the  client  of  the  claimant,  and  it  was  in  the  hands  of 
the  adverse  party. 

No  reasonable  interpretation  of  the  statute  can 
make  the  lien  extend  to  the  land  over  which  the  parties 
were  contending,  and  hence  plaintiff  must  look  to  his 
client  alone  for  his  compensation.  This  was  the  view 
of  the  district  court,  and  its  judgment  is  affirmed. 

All  the  Justices  concurring. 


The  Fedebal  Betterment  Company  v.  John  W. 
Reeves. 

Na  14.482.     (84  Pmc  50a) 
SYLLABUS  BY  THB  COURT. 

1.  FoBEiQS  GoKPOKATiONS — Managing  Agmii — Service  of  Sum- 
moTia,  One  who  has  excIudTe  supexrision  and  control  of 
some  department  of  a  corporation's  busineaa,  the  manage- 
ment of  which  requires  of  such  person  the  exercise  of  in- 
dependent judgment  and  discretion,  and  the  exercise  of  such 
authority  that  it  may  be  fairly  said  that  service  of  sum- 
mons upon  him  will  result  in  notice  to  the  corporation,  is 
a  managing  agent  within  the  meaning  of  the  statute  provid- 
ing for  the  service  of  summons  upon  a  managing  agent  of 
a  foreign  corporation. 

2.  Evidence — Physician — Cancluaians  from  Statements  by  a 
Patient,  A  physician  while  testifying  as  an  expert  is  not 
permitted  to  testify  to  his  conclusions  as  to  the  permanency 
of  an  injury  to  his^  patient,  based  partially  upon  the  history 
of  the  injury  detailed  to  him  by  the  patient  or  other  person 
and  partially  upon  his  own  examination. 

8.  Foreign  Corporations — Service  of  Process.  The  various 
methods  provided  by  statute  for  obtaining  service  of  process 
on  foreign  corporations  are  cumulative. 

Error  from  Neosho  district  court;  Leander  Still- 
well,  judge.    Opinion  filed  February  10,  1906.    Re- 

versed. 
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Bumham  &  DashieU,  for  plaintiff  in  error;  J.  L. 
Denison,  of  counsel. 

W.  R.  Cline,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  John  W.  Reeves  recovered  judgment 
for  injuries  alleged  to  have  been  sustained  by  him 
through  the  negligence  of  the  defendant,  the  Federal 
Betterment  Company,  a  corporation.  The  facts  al- 
leged in  the  petition  are,  substantially,  that  the  plain- 
tiff was  working  for  the  Morehead  Manufacturing 
Company  in  its  factory,  situated  at  Morehead,  in  Neo- 
sho county,  Kansas ;  that  the  defendant  was  a  corpora- 
tion engaged  in  drilling  for  oil  and  gas  and  in  the 
transportation  of  such  products  by  pipe-lines  to  con- 
sumers; that  it  led  a  pipe  from  its  main  line  into 
the  Morehead  Manufacturing  Companjr^s  place  of  busi- 
ness for  the  purpose  of  supplying  that  company  with 
natural  gas  for  fuel  to  operate  its  factory;  that  in  do- 
ing so  it  attached  thereto  what  is  called  a  "Tobey  me- 
ter," but  negligently  failed  to  place  any  regulator  be- 
tween the  meter  and  the  high  pressure  in  the  nulin 
line,  thus  permitting  the  high  pressure  in  the  main 
line  to  come  into  the  lateral  line  in  the  factory;  that, 
through  the  negligent  acts  of  the  defendant  in  care- 
lessly, negligently  and  unskilfully  constructing  and 
maintaining  the  pipe  and  meter,  and  in  failing  to  place 
a  regulator  between  its  main  pipe-line  and  the  meter 
in  the  factory  where  the  plaintiff  was  working,  and  in 
using  a  meter  which  was  insufficient  to  restrain  the 
high  pressure  of  the  natural  gas  in  the  main  line,  the 
pressure  burst  the  meter,  causing  an  explosion  which 
hurled  plaintiff  the  distance  of  a  rod,  knocking  him 
senseless,  or  into  such  a  dazed  condition  that  he  did 
not  realize  what  had  happened;  that  the  concussion 
was  so  great  as  to  injure  his  ear  and  hearing  on  the 
side  next  to  the  explosion,  and  permanently  to  injure 
his  left  side,  shoulder,  and  chest;  and  that  either  by 
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reason  of  the  explosion  of  the  gas  upon  him,  or  by  rea- 
son of  being  struck  on  the  left  side  of  his  head  by 
some  missile  hurled  against  him  by  the  explosion,  he 
sustained  concussion  of  the  brain,  resulting  in  acute 
mania,  which  lasted  in  a  severe  form  for  several  weeks, 
during  which  time  he  required  the  constant  care  and 
attention  of  others.  Other  allegations  as  to  the  extent 
of  plaintifTs  injuries  were  made. 

Upon  the  filing  of  this  petition  in  the  district  court 
of  Neosho  county,  in  which  county  the  accident  oc- 
curred, a  summons  was  issued,  directed  and  delivered 
to  the  sheriff,  upon  which  he  made  the  following 
amended  return  of  service: 

"Received  this  writ  May  24,  1904,  and  as  I  was  un- 
able to  find  the  president,  chairman  of  the  board  of 
directors  or  trustees,  or  other  chief  officer,  or  the 
cashier,  treasurer,  secretary  or  derk,  I  served  the  same, 
as  commanded  therein,  in  my  county  of  Neosho  and 
state  of  Kansas,  on  the  within-named  defendant,  the 
Federal  Betterment  Company,  a  corporation,  as  fol- 
lows :  On  May  21,  1904,  by  delivering  to  W.  Kinney, 
managing  agent  of  said  Federal  Betterment  Company, 
by  delivering  to  him  personally  a  true  and  certified 
copy  of  the  within  summons,  with  all  the  indorsements 
thereon. 

I.  F.  YoCKEY,  Sheriff,  Neosho  County,  Kansas. 

By  J.  T.  Smith,  Deputy  (who  was  specially  requested 
to  make  said  service)." 

The  defendant  appeared  specially  and  filed  the  fol- 
lowing motion  to  quash  the  summons : 

"Now  comes  the  Federal  Betterment  Company,  ap- 
pearing specially  and  for  the  purpose  of  this  motion 
only,  and  moves  the  court  now  here  to  quash,  vacate 
and  set  aside  the  pretended  summons  and  the  pre- 
tended service  thereof  in  the  above-entitled  action,  for 
the  following  reasons,  to  wit : 

"(1)  Because  there  has  been  no  service  of  sum- 
Dions  upon  the  said  Federal  Betterment  Company. 

"(2)  Because  there  has  been  no  service  of  sum- 
mons upon  the  said  Federal  Betterment  Company,  or 
any  authorized  agent  of  said  company. 
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''(3)  Because  said  action  was  improperly  insti- 
tuted in  Neosho  county,  Kansas. 

"(4)  Because  said  pretended  summons  was  im- 
providently  issued. 

"  (5)  Because  said  summons  and  the  return  thereof 
are  void  and  of  no  effect,  and  the  court  has  not  by  the 
issuance  of  such  summons  obtained  any  jurisdiction 
whatever  over  said  Federal  Betterment  Company." 

In  support  of  the  motion  defendant  introduced  a 
certified  copy  of  its  charter,  showing  that  it  was  in- 
corporated under  the  laws  of  West  Virginia,  which 
charter  states  that  the  principal  place  of  business  shall 
be  located  in  the  city  of  Topeka,  Shawnee  county,  state 
of  Kansas ;  and  that  its  chief  works  shall  be  located  in 
the  city  of  Cherryvale,  Montgomery  county,  Kansas, 
but  that  it  is  expected  and  intended  by  the  company 
to  have  branches  located  at  other  points  in  the  state 
of  Kansas,  and  also  in  the  state  of  Missouri,  Indian 
Territory,  and  Oklahoma  territory,  and  at  numerous 
other  places.  It  also  caused  to  be  read  the  affidavit  of 
F.  W.  Freeman,  as  follows: 

"Affiant  is  the  secretary  and  treasurer  of  the  Fed- 
eral Betterment  Company;  that  affiant  resides  in  the 
city  of  Topeka,  county  of  Shawnee  and  state  of  Kan- 
sas; that  the  said  Federal  Betterment  Company  is  a 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  West  Virginia,  and 
that  said  corporation  now  is,  and  has  been  for  about 
one  year  last  past,  duly  authorized  to  transact  business 
in  the  state  of  Kansas,  and  that  in  said  last-named 
state  said  corporation  has  an  office  at  the  city  of  To- 
peka, and  that  all  the  chief  officers  of  said  corporation 
are  now  and  have  for  a  long  time  been  actual  residents 
of  Shawnee  county,  in  the  state  of  Kansas;  that  said 
corporation  has  not  now  and  never  has  had  any  office 
or  place  of  business  in  the  county  of  Neosho,  in  said 
state,  and  that  none  of  its  officers  reside  therein,  but 
that  affiant  is  informed  and  believes  that  in  the  above- 
entitled  action  service  of  summons  was  attempted  to 
be  made  in  the  above-entitled  action  upon  the  said 
Federal  Betterment  Company  in  Neosho  county,  Kan- 
sas, by  delivering  a  pretended  copy  of  an  alleged  sum- 
mons to  one  W.  Kinney;  but  affiant  avers  that  said  W. 
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Kinney  was  not  at  the  time  of  such  pretended  service, 
had  never  theretofore  been,  and  is  not  now,  an  officer 
or  agent  of  said  company,  and  said  W.  Kinney  is  not 
now  and  never  has  been  the  cashier,  treasurer,  secre- 
tary, clerk  or  managing  agent  of  said  Federal  Better- 
ment C!ompany,  and  is  not  now  and  never  has  been  a 
person  in  charge  of  any  office  of  said  compdny.'' 

It  also  filed  the  certificate  of  the  secretary  of  state 
of  the  state  of  Kansas  showing  that  the  charter  board 
had  authorized  the  Federal  Betterment.  Company  to 
engage  in  the  business  of  mining  and  other  pursuits, 
as  expressed  in  the  application,  in  the  state  of  Kan- 
sas, until  the  certificate  should  be  revoked,  or  the  au- 
thority canceled. 

In  refutation  of  the  proofs  offered  on  the  motion 
the  plaintiff  introduced  the  afljdavit  of  J.  T.  Smith,  a 
resident  of  Morehead,  Neosho  county,  Kansas,  which 
reads: 

"J.  T.  Smith,  of  lawful  age,  being  duly  sworn,  on  his 
oath  says:  That  he  resides  at  Morehead,  Neosho 
county,  Kansas,  and  that  he  is  a  user  of  natural  gas, 
which  he  obtained  from  the  Federal  Betterment  Com- 
pany; that  affiant  is  one  of  the  proprietors  of  the 
Morehead  Manufacturing  Company,  which  said  fac^ 
tory  is  located  just  west  of  Morehead,  in  Neosho 
county,  Kansas;  that  affiant  not  only  made  contracts 
with  said  Federal  Betterment  Company  or  with  its 
foreman  and  agent,  W.  Kinney,  for  the  use  of  gas  in 
his  residence  but  also  for  gas  for  said  factory;  affiant 
knows  that  said  Kinney  employed  all  the  hands  and 
hired,  worked  and  discharged  all  the  men  that  put  in 
the  gas  lines  for  said  defendant  company;  that  he, 
said  Kinney,  paid  off  all  the  company's  hands ;  that  he, 
said  Kinney,  made  all  contracts  with  gas  users ;  that  he 
put  in  all  pipe-lines  and  connected  the  defendant's 
high-pressure  line  with  the  buildings  of  all  gas  users ; 
that  said  Kinney  collected  the  gas  rentals  due  said  com- 
pany each  month  and  receipted  for  the  same  in  the 
name  of  said  defendant  company,  by  'W.  Kinney,  its 
agent  or  managing  foreman ;'  that  said  Kinney  did  and 
performed  all  things  for  and  in  behalf  of  said  com- 
pany in  Neosho  county ;  that  said  Kinney  was  located 
a  part  of  the  time  each  month  at  Morehead,  Neosho 
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county,  Kansas,  in  the  discharge  of  his  duties  as  agent 
and  field  manager  of  said  defendant,  and  that  he  sold 
gas  at  Morehead,  and  collected  same  monthly  in  the 
name  of  said  defendant,  the  Federal  Betterment  Com- 
pany; that  affiant  has  seen  as  many  as  twenty-five  re- 
ceipts given  by  said  Kinney  to  Neosho  county  gas  users 
prior  and  up  to  the  injury  of  plaintiff  herein,  which  re- 
ceipts were  signed  in  the  name  of  the  defendant  com- 
pany, by  W.  Kinney,  agent  and  superintendent  for 
said  company. 

"That  said  company  has  gas  lines  in  Montgomery, 
Labette  and  Neosho  counties,  in  Kansas,  and  affiant 
knows  that  said  W.  Kinney  has  always  acted  as  the 
managing  agent  of  said  defendant  company  in  said 
counties,  and  that,  save  and  except  said  Kinney,  there 
never  was  any  other  authorized  person  to  represent 
said  defendant  in  Neosho  county;  that  said  Kinney, 
the  agent  and  superintendent  of  said  defendant  com- 
pany, is  the  person  who  put  in  the  first  meter  in  the 
shop  where  Reeves  was  injured,  and  that  affiant  noti- 
fied him  or  some  of  his  workmen  that  it  would  not 
work,  when  he  came  back  and  said  to  lead  the  joints 
and  then  turn  in  the  gas,  that  it  would  then  be 
ready  to  use;  that  after  Reeves's  injury  said  Kinney 
came  back  to  put  in  a  regulator  and  a  new  meter  and 
took  out  the  scraps  of  the  one  that  had  been  blown  to 
pieces;  that  said  Kinney  always  appeared  as  though 
the  gas  line  was  his  or  that  he  had  supreme  control  of 
its  affairs  for  said  defendant,  the  Federal  Betterment 
Company;  that  affiant  was  and  is  the  duly  appointed, 
qualified  and  acting  deputy  sheriff  of  I.  F.  Yockey,  and 
that  he  served  the  summons  in  this  action  upon  said 
Kinney  as  agent,  foreman  and  representative  of  said 
defendant  company,  as  more  fully  set  forth  in  the  re- 
turns on  said  original  summons  now  on  ffie  in  this  ac- 
tion; that  at  the  time  said  I.  F.  Yockey  was  and  is  the 
duly  elected,  qualified  and  acting  sheriff  of  Neosho 
county,  Kansas." 

The  motion  to  quash  was  denied,  to  which  ruling 
the  defendant  excepted.  Thereafter  it  ffied  its  answer, 
and  the  cause  was  tried  by  the  court  and  a  jury,  a 
verdict  was  returned,  and  a  judgment  rendered  thereon 
for  the  plaintiff.    Defendant  complains. 

The  first  alleged  error  is  the  order  of  the  court  in 
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denjring  defendant's  motion  to  quash  the  summons. 
It  contends  that  there  is  but  one  way  by  which  serv- 
ice can  be  had  upon  a  foreign  corporation  that  has 
been  granted  permission  to  do  business  in  Kansas,  and 
that  is  by  having  the  summons  directed  and  delivered 
to  the  secretary  of  state,  as  provided  in  section  1262 
of  the  General  Statutes  of  1901.    That  section  reads : 

"Actions  against  any  corporation  organized  under 
the  laws  of  any  other  state,  territory  or  foreign  coun- 
try, and  doing  business  in  this  state,  may  be  brought 
in  any  county  where  the  cause  of  action  arose  or  in 
which  the  plaintiff  may  reside.  The  summons  shall 
be  directed  to  the  secretary  of  state,  and  shall  require 
the  defendant  to  answer  by  a  certain  day,  not  less  than 
forty  days  nor  more  than  sixty  days  from  its  date. 
Said  summons  shall  be  forthwith  forwarded  by  the 
derk  of  the  court  to  the  secretary  of  state,  who  shall 
immediately  forward  a  copy  thereof  to  the  secretary 
of  the  corporation  sued ;  and  thereupon  said  secretary 
of  state  shall  make  return  of  said  summons  to  the 
court  whence  it  issued,  showing  the  date  of  its  re- 
ceipt by  him,  the  date  of  forwarding  such  copy,  the 
name  and  address  of  the  person  to  whom  he  forwarded 
said  copy,,  and  the  costs  for  service  and  return  thereof. 
Such  return  shall  be  under  his  hand  and  seal  of  office, 
and  shall  have  the  same  force  and  effect  as  a  due  and 
sufficient  return  made  by  the  sheriff  on  process  di- 
rected to  him." 

To  this  contention  we  do  not  agree.  Section  4504 
of  the  General  Statutes  of  1901  provides  that  "where 
the  defendant  is  a  foreign  corporation,  having  a  man- 
aging agent  in  this  state,  the  service  may  be  upon  such 
agent."  The  defendant  is  a  foreign  corporation,  and 
service  of  process  may  be  had  on  such  persons  in  any 
of  the  ways  provided  by  statute.  It  might  have  been 
had,  as  contended  by  the  defendant,  by  delivering  the 
summons  to  the  secretary  of  state ;  but  this  is  not  the 
only  way.  Service  might  possibly  have  been  made  in 
this  particular  case  by  delivering  the  summons  to  any 
of  its  officers  residing  in  the  state,  under  section  4483 

8-73  KAN. 
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of  the  General  Statutes  of  1901.  Section  4504  pro- 
vides an  additional  way.  None  of  these  provisions  is 
exclusive  of  the  others.  Where  there  are  several  meth- 
ods for  obtaining  such  service  the  plaintiff  may  select 
any  one.  The  corporation  cannot  complain  that  he  did 
not  select  some  other  equally  good  way.  Statutes  which 
provide  for  service  of  process  on  foreign  corporations 
should  be  liberally  construed  for  the  accomplishment 
of  the  purpose  intended,  namely,  that  of  bringing  such 
persons  into  court.  They  are  permitted  to  enter  the 
state  by  comity  only,  and  in  the  methods  of  subjecting 
them  to  the  jurisdiction  of  the  courts  they  cannot  in- 
sist upon  a  technical  or  strict  construction  in  their 
favor.  If,  therefore,  the  non-resident  defendant  cor- 
poration had  a  managing  agent  in  the  county  of  Neo- 
sho, where  the  action  was  brought,  service  could  have 
been  had  on  the  corporation  by  serving  the  sunmions 
on  such  managing  agent  in  that  county.  The  question 
then  is,  Was  W.  Kinney  the  managing  agent  of  the 
defendant?  This  is  a  question  of  fact,  and  it  must  be 
determined  from  the  affidavits  of  Freeman  and  Smith. 
It  will  be  observed  that  the  affidavit  of  Mr.  Freeman 
on  the  question  of  agency  is  very  general  in  terms. 
The  specific  statement  is :  ''But  affiant  avers  that  said 
W.  Kinney  was  not  at  the  time  of  such  pretended  serv- 
ice, had  never  theretofore  been,  and  is  not  now,  an 
officer  or  agent  of  said  company."  This  is  but  the 
statement  of  Mr.  Freeman's  conclusion.  It  is  not  a 
detailed  statement  of  what  Kinney's  duties  to  the  cor- 
poration were.  The  court  was  not  given  the  facts  as 
Mr.  Freeman  understood  them,  from  which  it  could 
have  arrived  at  a  conclusion;  instead  of  doing  this  the 
affiant  gave  his  conclusion,  and  he  may  have  believed 
that  Kinney  was  not,  as  he  expressed  it,  the  "agent 
of  said  company."  He  may  have  believed  that  it  re- 
quired the  appointment  of  the  board  of  directors  to 
constitute  Kinney  a  managing  agent  of  the  company^ 
and  being  secretary  he  knew  this  had  never  been  done. 
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The  affidavit  of  Smith  was  a  detailed  statement  of  the 
acts  performed  by  Kinney  for  the  company,  from 
which  the  court  below  concluded  that  Kinney  was  the 
managing  agent  of  the  company,  within  the  meaning 
of  the  section  of  the  statute  authorizing  the  service  of 
summons  on  a  managing  agent  of  a  foreign  corpora- 
tion, and  in  this  we  think  the  court  was  correct. 

Whether  one  is  a  "managing  agent"  of  a  foreign  cor- 
poration on  whom  service  of  summons  may  be  made 
must  depend  in  every  case  upon  the  kind  of  business 
conducted  by  the  corporation,  what  the  general  duties 
of  the  supposed  "managing  agent"  are,  and  whether 
it  can  be  fairly  said  that  service  on  such  agent  would 
bring  notice  to  the  corporation.  Much  discussion  may 
be  found  in  the  cases  upon  this  question,  and  it  is  one 
upon  which  there  is  some  disagreement.  It  may  be 
said,  however,  that  the  later  decisions  are  more  liberal 
in  interpreting  the  term  "managing  agent"  than  were 
the  earlier  ones.  While  no  general  rule  can  be  stated 
which  will  serve  as  a  test,  certain  principles  may  be 
announced  which  will  serve  to  assist  in  determining 
the  matter.  Such  managing  agent  mu  ^t  be  in  charge, 
and  have  the  management,  of  some  department  of  the 
corporation's  business,  the  management  of  which  re- 
quires of  the  agent  the  exercise  of  an  independent 
judgment  and  discretion ;  not  that  he  shall  not  be  un- 
der the  general  direction  of  the  corporation — all  agents 
are  subject  to  the  general  control  of  their  principals 
—but  in  the  management  of  his  particular  department 
he  must  have  authority  to  manage  and  conduct  it  as 
his  discretion  and  judgment  direct.  He  must  be  in 
the  exclusive  and  immediate  control  and  management 
of  that  department,  or  of  the  entire  works  conducted 
at  the  place  where  he  is  in  charge.  In  Porter  v.  The 
Chicago  and  Northwestern  Railway  Company,  1  Neb. 
14,  it  was  stated  in  the  first  subdivision  of  the  syllabus : 

"An  agent  invested  with  the  general  conduct  and 
control,  at  a  particular  place,  of  the  business  of  a  cor- 
poration, is  a  managing  agent,  within  the  seventy-fifth 
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section  of  the  code,  upon  whom  a  summons  may  be 
served.     It  is  immaterial  where  he  resides." 

In  Coler  et  al.  v.  P.  B.  Co.,  146  N.  Y.  281,  40  N.  E. 
779,  the  court  said : 

"It  is  not  necessary  that  the  office  of  the  person  to 
whom  the  summons  is  delivered,  in  a  suit  against  a 
foreign  corporation,  should  be  precisely  described  as 
that  of  'a  managing  agent;'  because,  as  we  think,  from 
the  language  of  section  432  of  the  code  of  civil  pro- 
cedure, it  was  intended  that  any  person  holding  some 
responsible  and  representative  relation  to  the  com- 
pany, such  as  the  term  'managing  agent'  would  in- 
clude, might  be  served  with  the  summons."  (Page 
283.) 

In  the  case  of  American  Express  Company  v. 
Thomas  Johnson,  17  Ohio  St.  641,  the  question  came 
up  on  the  alleged  insufficiency  of  the  service  of  the 
original  summons.    The  court  said: 

"At  the  time  of  service  the  company  had  a  general 
^superintendent'  for  the  state,  residing  at  Cleveland, 
and  two  or  more  'local  agents'  in  the  county  of  Madi- 
son; one  of  whom  resided  at  London,  in  said  county, 
and  kept  an  ofTice  there,  where  he  received  and  for- 
warded packages  for  the  company,  and  did  all  the 
business  of  the  company  usually  transacted  in  such 
receiving  and  forwarding  offices.  Service  was  made 
upon  the  said  agent  at  London  alone;  and  the  question 
is,  whether  he  was  the  'managing  agent'  of  the  com- 
pany, within  the  meaning  of  the  sixty-eighth  section, 
of  the  code?  We  think  he  was  such  managing  agent, 
and  that  the  service  was  sufficient." 

In  Brewster  v.  The  Michigan  Central  Railroad  Com^ 
pany,  5  How.  Pr.  (N.  Y.)  183,  the  court  said: 

"The  managing  agent  upon  which  the  summons  may 
be  served  must  be  one  whose  agency  extends  to  all  the 
transactions  of  the  corporation ;  one  who  has  or  is  en- 
gaged in  the  management  of  the  corporation,  in  dis- 
tinction from  the  management  of  a  particular  branch 
or  department  of  its  business."     (Page  186.) 

This  language  was  referred  to  and  criticized  in  Hat- 
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sweat  Manuf'g  Co.  v.  Davis  Setprng-machine  Co.,  81 
Fed.  294,  2d5,  as  follows: 

'"The  language  quoted  is  much  broader  than  that 
used  in  the  subsequent  cases,  and  was  not  necessary  to 
the  decision  of  the  case;  since  it  appeared  that  the  al- 
leged agent  was  employed  with  very  limited  powers,  ' 
in  connection  with  a  very  small  part  of  the  defendant's 
business.  .  .  .  The  adjudications  in  the  state 
courts  have  not  gone  so  far  as  to  hold  that  no  agent  is 
a  'managing  agent'  who  does  not  participate  in  the 
management  and  control  of  every  part  of  the  corporate 
business,  and  of  every  corporate  act.  Still  less  has 
such  a  construction  of  these  words  been  given  in  any 
local  action  like  this,  where  that  construction  would 
defeat  justice,  and  enable  a  corporation  systematically 
to  violate  the  law  with  impunity.  Such  a  construction, 
it  seems  to  me,  would  be  unreasonable,  and  presumably 
foreign  to  the  intent  of  the  statute,  when  tha  words 
'managing  agent'  are  equally  capable  of  including  a 
case  of  the  management  and  control  of  that  depart- 
ment of  the  company's  business  out  of  which  the 
wrongs  proceed." 

This  question  was  before  the  court  in  Reddington  v. 
Mariposa  L.  &  M.  Co.,  19  Hun  (N.  Y.  Supr.  Ct.)  405^ 
where  it  was  said :  . 

"It  is  quite  clear  that  the  legislature  attached  im- 
portance to  the  term  managing  agent,  and  employed 
it  to  distinguish  a  person  who  should  be  invested  with 
general  power,  involving  the  exercise  of  judgment  and 
discretion,  from  an  ordinary  agent  or  employee  who 
acts  in  an  inferior  capacity,  and  under  the  direction 
and  control  of  superior  authority,  both  in  regard  to 
the  extent  of  the  work  and  the  manner  of  executing 
the  same.  The  distinction  thus  attempted  to  be  drawn 
we  deem  reasonable,  and  in  harmony  with  the  obvious 
purpose  of  the  statute  in  regard  to  the  service  of  proc- 
ess upon  a  foreign  corporation."     (Page  408.) 

A  more  serious  question  arises  upon  the  objections 
to  certain  testimony  of  Dr.  C.  C.  Surber,  who  testified 
as  follows : 

"(9)  Ques.  Did  you  learn  at  that  time  from 
Reeves,  or  his  attendants,  that  he  claimed  to  have  re- 
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ceived  a  violent  injury  to  the  left  side  of  his  head, 
about  December,  1903,  from  the  explosion  of  a  gas- 
meter?    Ans.   Yes,  sir." 

"(3)  Q.  Could  such  an  injury  as  Reeves  claimed 
to  have  received  produce  such  a  condition  as  you  found 
at  that  time  in  his  case?    A.  Yes,  sir." 

"(6)  Q.  From  the  history  of  the  case,  as  you 
learned  it,  and  from  your  diagnosis  of  the  case,  taldng 
into  consideration  Reeves's  age  and  his  general  condi- 
tion, do  you  consider  the  injury  to  his  left  ear  and  the 
left  side  of  his  head  of  a  permanent  or  temporary 
character?    A.  I  would  say  a  permanent." 

The  witness  was  an  expert  who,  under  the  rules  of 
evidence,  might  give  his  opinions  based  either  upon 
facts  testified  to  by  others  or  upon  hypothetical  ques- 
tions put  to  him,  or  upon  an  examination  of  the  pa- 
tient, but  he  could  not  testify  to  conclusions  arrived 
at  from  the  history  of  the  case  given  him  by  the  pa- 
tient or  others.  Such  testimony  would  be  as  completely 
within  the  rule  against  hearsay  evidence  as  if  sworn 
to  by  one  not  an  expert.  Nor  can  a  physician  give  his 
opinion  based  partially  upon  what  he  has  been  told  of 
the  case  and  partially  upon  what  information  he  ob- 
tained by  an  examination  of  the  patient.  Questions 
and  answers  9,  3  and  6  fall  fairly  under  the  objection 
that  the  answers  were  based  partially  upon  a  personal 
examination  and  partially  upon  the  statements  of 
others.  (A.  T.  &  S.  F.  Rid.  Co.  v.  Frazier,  27  Kan. 
463;  Heald  v.  Thing,  45  Me.  392.)  A  physician  may 
testify  to  the  condition  of  the  patient  as  he  found  him, 
whether  suffering  from  pain,  and  to  utterances  or  ex- 
clamations of  pain,  and  he  may  also  give  the  patient's 
statement  as  to  the  location  of  the  pain  causing  such 
exclamations;  and  this  because  it  can  be  said  to  be  a 
part  of  his  examination. 

There  are  numerous  assignments  of  error.  Objec- 
tions were  made  in  some  instances  to  nearly  every 
question  asked  of  a  witness,  many  of  which  are  frivo- 
lous. An  examination  of  all  of  the  assignments  satis- 
fies us  that  no  error  was  committed,  except  as  sug- 
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gested.    For  this  reason  the  judgment  is  reversed,  and 
the  cause  remanded. 

Johnston,  C.  J.,  Burch,  Mason,  Smith,  Graves, 
JJ.,  concurring. 

Porter,  J.  (dissenting) :  I  dissent  from  the  state- 
ment of  law  in  the  second  paragraph  of  the  syllabus. 
I  think  an  attending  physician  is  competent  to  testify, 
unless  the  matter  is  privileged,  to  his  conclusions  with 
reference  to  the  character  and  extent  of  a  patient's 
complaint  or  injury,  and  to  base  his  opinion  upon  his 
examination  and  treatment  in  connection  with  the 
'Tiistory  of  the  case"  obtained  from  the  patient.  If 
the  patient  relates  to  him  the  manner  in  which  he  was 
injured,  and  even  the  details  of  the  accident,  it  is  not 
to  be  presumed  that  the  physician  permits  such  state- 
ments to  affect  his  opinion  of  the  character  and  ex- 
tent of  the  injury.  Some  part  of  his  professional  opin- 
ion is  necessarily  based  upon  statements  of  the  patient 
in  answer  to  his  questions.  If  he  is  a  competent  phy- 
sician his  technical  knowledge  will  prevent  the  pa- 
tient from  imposing  upon  his  credulity.  (Block  v. 
Milwaukee  Street  R.  Co.,  89  Wis.  371,  61  N.  W.  1101, 
27  L.  R.  A.  865,  46  Am.  St.  Rep.  849 ;  Quaife  and  wife  v. 
The  Chicago  &  Northwestern  R'y  Co.,  48  Wis.  518,  4 
N.  W.  638,  33  Am.  Rep.  821;  The  LouiaviUe,  New  Al- 
bany and  Chicago  Railway  Company  v.  Snyder,  117 
Ind.  435,  20  N.  E.  284,  8  L.  R.  A.  434, 10  Am.  St.  Rep. 
60;  Barber  and  vnfe  v.  Merriam,  93  Mass.  322,  325; 
Rogers,  Exp.  Test.  §  47,  and  cases  cited.)  A  different 
rule  obtains  where  the  physician  is  consulted  solely 
for  the  purpose  of  having  him  become  a  witness. 
(Stewart  and  another  v.  Everts,  76  Wis.  35,  44  N.  W. 
1092,  20  Am.  St.  Rep.  17.).  In  this  case,  while  the 
questions  asked  the  physician  were  somewhat  broader 
than  necessary,  he  was  competent  to  testify  as  an  ex- 
pert from  his  examination  and  treatment,  and  it  does 
not  appear  that  the  error  was  prejudicial. 
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Thomas  Voss  et  ol.  v,  W.  O.  Goss. 

No.  14,489.     (84  Pac.  564.) 
SYLLABUS  BY  THE  COURT. 

Exemptions — Head  of  a  Family — Food  for  the  Support  of 
Stock,  The  iixth  subdivision  of  section  8  of  the  exemption 
law  (Gen.  Stat  1901,  §3018),  which  exempts  to  a  person 
residing  in  this  state,  and  the  head  of  a  family,  the  necessary 
food  for  the  support  of  exempt  stock  owned  l^  him,  does  not 
entitle  him  to  claim,  in  the  absence  of  food  for  stock,  a  crop 
of  wheat  for  the  purpose  of  selling  the  wheat  and  purchasing 
food  for  the  support  of  such  stock. 

Error  from  Sedgwick  district  court;  THOMAS  C. 
WmsoN,  judge.  Opinion  filed  February  10, 1906.  Re- 
versed. 

Dale  &  Amidon,  for  plaintiffs  in  error. 
Adams  &  Adams,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  W.  0.  Goss  brought  this  action  against 
Thomas  Voss,  marshal  of  the  city  court  of  Wichita, 
and  the  State  Bank  of  Goddard,  to  recover  damages 
for  the  conversion  of  a  crop  of  wheat  levied  upon  in 
attachment  proceedings  in  the  city  court  in  an  action 
in  which  the  bank  was  plaintiff  and  he  was  defendant 
The  action  is  based  upon  the  claim  that  the  wheat 
was  exempt  from  seizure  and  sale.  Goss's  interest  in 
the  crop  of  wheat  was  a  three-fifths  share,  the  remain- 
der belonging  to  the  owner  of  the  land.  There  was  a 
trial  before  the  court  and  a  jury,  which  resulted  in  a 
verdict  for  plaintiff  in  the  sum  of  $183.85.  A  motion 
for  judgment  upon  the  special  findings  was  denied,  as 
was  the  motion  for  a  new  trial,  and  defendants  bring 
error. 

Several  errors  are  assigned,  but  it  will  not  be  neces- 
sary to  consider  all  of  them.  Plaintiff  is  the  head  of  a 
family,  and  claims  that  the  wheat  in  controversy  was 
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exempt  to  him  under  section  3018  of  the  General  Stat- 
utes of  1901,  for  the  reason  that  he  owned  a  team  of 
horses  and  that  the  wheat  was  necessary  as  food  for 
their  support  That  part  of  section  3018  which  must 
be  considered  reads  as  follows : 

''Every  person  residini^p  in  this  state,  and  being  the 
head  of  a  family,  shall  have  exempt  from  seizure  and 
sale  upon  any  attachment,  execution  or  other  process 
issued  from  any  court  in  this  state,  the  following  arti- 
cles of  personal  property :     .    .    . 

"Sixth,  The  necessary  food  for  the  support  of  the 
stock  mentioned  in  this  section  for  one  year,  either 
provided  or  growing,  or  both,  as  the  debtor  may  choose; 
also,  one  wagon,  cart  or  dray,  two  plows,  one  drag, 
and  other  farming  utensils,  including  harness  and 
tackle  for  teams,  not  exceeding  in  value  three  hundred 
dollars." 

The  clause  preceding  the  sixth  exempts  a  span  of 
horses  to  the  head  of  a  family. 

It  is  the  contention  of  plaintiff  that  inasmuch  as  he 
had  raised  no  crops  that  season  except  this  wheat,  and 
because  it  was  customary  in  that  vicinity  to  feed  wheat 
to  horses,  he  was  entitled  to  claim  the  wheat  as  exempt 
for  that  purpose.  It  is  argued  that  as  the  statute 
makes  provision  for  food  necessary  for  the  support  of 
stock  for  one  year,  without  making  any  distinction 
with  reference  to  the  particular  kind  of  food  to  be 
used  for  any  class  of  animals,  it  was  intended  to  leave 
to  the  debtor  the  selection  of  the  kind  of  food.  The 
principal  witness  for  plaintiff  was  the  plaintiff  him- 
self. He  testified  that  it  would  have  probably  re- 
quired 250  bushels  of  wheat  to  feed  this  team  for  a 
year,  but  that  he  had  never  fed  any  wheat  himself  to 
horses;  also,  that  he  had  at  the  time  the  levy  was 
made  six  tons  of  cane,  but  intended  to  sell  the  cane 
and  buy  food  for  his  family.  It  appears  that  when 
the  levy  was  made  he  claimed  fifty  bushels  of  this 
wheat  as  exempt  for  bread  for  his  family,  and  that 
amount  was  set  apart  to  him,  but  that  he  made  no 
claim  at  that  time  that  any  of  the  wheat  was  necessary 
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for  the  support  of  his  stock.    He  claimed  it,  however, 
before  the  sale.    On  cross-examination  he  testified : 

"Ques.  You  know,  as  a  matter  of  fact,  that  you 
would  not  feed  ninety-cents-a-bushel  wheat,  would 
you?  Ans.  No,  sir.  But  I  would  sell  it  and  buy  feed 
with  it. 

"Q.  That  is  what  you  intended  to  do  with  this? 
A.  Yes,  sir. 

"Q.  Did  n't  intend  to  feed  tjiis  wheat?  A.  No,  sir; 
intended  to  have  feed  out  of  it.  I  intended  to  sell 
wheat  and  buy  feed." 

It  also  appeared  by  others  of  his  witnesses  that, 
while  they  had  known  of  wheat  being  fed  to  horses,  it 
was  not  the  custom  to  do  so  when  wheat  was  ninety 
cents  a  bushel  and  com  and  oats  much  less;  and  none 
of  the  witnesses  could  give  an  instance  where  wheat 
was  fed  to  horses  the  fall  and*winter  after  the  levy  of 
the  attachment. 

The  principle  involved  in  this  case  has  been  decided 
by  this  court  in  George  v.  Hunter,  48  Kan.  651,  29 
Pac.  1148,  30  Am.  St.  Rep.  825.  The  facts  in  that  case 
are  the  same  as  in  this,  except  that  the  debtor  there 
claimed  all  the  wheat  for  the  support  of  his  family, 
and  contended  that  having  no  other  provisions  he  had 
the  right  to  take,  in  addition  to  sufficient  wheat  for 
bread  for  the  family,  enough  more  to  sell  and  purchase 
other  necessary  provisions.  The  case  turned  upon  the 
construction  of  the  word  "support,"  in  the  seventh 
subdivision  of  the  statute,  and  also  the  same  word  in 
the  sixth  subdivision.  The  court,  after  quoting  both 
subdivisions  of  the  statute,  said : 

"The  language  of  subdivision  6  of  the  paragraph 
is  *the  necessary  food  for  the  support  of  the  stock  men- 
tioned in  this  section  for  one  year.'  It  will  not  be  said 
that  the  word  'support/  in  this  subdivision,  means  any- 
thing more  than  sufficient  food  to  feed  the  stock  for  a 
year,  and  we  think  the  word  'support'  in  the  seventh 
subdivision  is  employed  in  the  same  sense,  and  simply 
means,  in  connection  with  the  other  substantive  words 
therein,  grain,  meat,  or  groceries  on  hand,  sufficient  to 
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feed  the  family  for  one  year,  or  sufficient  for  the  use 
of  the  family  as  food  for  one  year.  If  a  family  has  on 
hand  1000  bushels  of  wheat,  but  no  meat  or  groceries,, 
we  do  not  think  they  may  have  as  exempt  sufficient 
wheat  to  bread  the  family  a  year,  and  in  addition 
thereto  sufficient  to  sell  and  purchase  meat  and  gro- 
ceries, or  vegetables  or  other  provisions.  If  the  con- 
struction contended  for  by  the  plaintiff  is  correct,  then, 
by  the  same  reasoning,  if  the  family  had  on  hand  a 
stock  of  groceries  worth  $1000,  but  had  no  grain,  or 
meat,  or  vegetables,  or  'other  provisions,'  they  might 
have  exempt  the  whole  stock,  provided  there  was  no 
more  than  sufficient,  in  addition  to  the  necessary  gro- 
ceries for  use  of  the  family^  when  sold,  to  purchase 
grain,  meat,  vegetables  and  other  provisions  for  the 
use  of  the  family  for  one  year.  .  .  .  The  amount 
of  exemption,  or  the  benefit  to  be  derived  from  any 
particular  class  of  property,  cannot  be  made  to  de- 
pend upon  the  possession  or  want  of  possession  by 
the  debtor  of  any  of  the  other  classes  of  property  made 
exempt  by  any  of  the  provisions  of  the  exemption 
law."     (Pages  652,  653.) 

This  court  has  uniformly  given  a  liberal  construc- 
tion to  the  exemption  laws,  but  to  uphold  the  conten- 
tion of  plaintiff  would  be  to  hold  that  if  he  possessed 
5000  bushels  of  wheat  he  should  be  permitted  to  keep 
and  sell  a  sufficient  amount  of  it  to  purchase  any  of 
the  numerous  necessary  articles  mentioned  in  the  fifth 
or  sixth  subdivisions  which  he  happened  to  be  without. 
If  he  could  claim  as  exempt  250  bushels  of  ninety-cent 
wheat  for  the  purpose  of  sale  to  buy  necessary  feed 
for  the  support  of  his  stock,  he  would,  upon  the  same 
principle,  be  entitled  to  claim  the  same  amount  of  any 
other  personal  property  to  be  sold  for  the  same  pur- 
pose. This  construction  would  render  the  various 
classifications  of  exempt  property  in  the  statute  use- 
less. 

Defendants'  demurrer  to  the  evidence  should  have 
been  sustained  upon  the  admission  of  plaintiff  that  it 
was  not  his  intention  to  feed  this  wheat  to  his  horses, 
but,  on  the  contrary,  to  sell  it  and  buy  other  food,  and 
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the  uncontradicted   testimony   offered  by  him   that 
wheat  was  not  regarded  in  the  vicinity  as  food  for 
•horses  at  the  time  the  wheat  was  taken.    The  judg- 
ment is  reversed. 
All  the  Justices  concurring. 


]l    M       The  Triple  Tib  Benefit  Association  v.  Rosa  Mahap- 

FEY  Wood. 

No.  14.490.      (84  Pac  565.) 
SYLLABUS  BY  THE  COUBT. 

Fraternal  Insurance — Application  —  Memherakip  —  Monthltf 
AB8989ment.  The  constitutional  provisions  of  a  fraternal  in- 
surance association  relating  to  beneficiary  certificates  con- 
stitute a  part  of  the  contract  between  such  association  and 
its  members.  When  the  constitution  of  such  an  organization 
pi'ovides  that  "no  beneficiary  certificate  shall  be  or  become 
effective  or  in  force  until  executed  by  the  supreme  president 
and  supreme  secretary,  countersigned  by  president  and  secre- 
tary of  the  local  council  to  which  the  member  may  belong, 
and  the  conditions  of  the  certi^cate  accepted  by  the  member 
to  whom  it  is  issued  in  writing  on  his  certificate/'  a  monthly 
assessment  paid  at  the  time  an  application  is  made  for 
membership  in  such  order  cannot  be  applied  before  such 
constitutional  provisions  have  been  complied  with. 

Error  from  Neosho  district  court;  Leander  Still- 
well,  judge.  Opinion  filed  February  10,  1906.  Af- 
firmed. 

Coleman  &  Williams,  for  plaintiff  in  error. 
W.  R.  Clvne,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  action  was  brought  to  recover 
upon  a  beneficiary  certificate  issued  by  the  defendant 
to  A.  A.  Mahaffey,  in  behalf  of  his  wife,  the  plaintiff. 
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At  the  trial  the  district  court  filed  findings  of  fact  and 
conclusions  of  law.  From  the  facts  so  found  it  ap- 
pears that  the  defendant  authorized  the  local  council 
to  take  in  members  free  of  cost  during  the  months  of 
November  and  December,  1908.  A  circular  to  this 
effect  was  shown  to  Mahaffey.  It  contained  this  state- 
ment: "All  that  is  required  is  for  the  amount  of  one 
monthly  payment  to  be  deposited  with  the  applica- 
tion card,  and  for  you  to  complete  your  membership 
and  take  up  your  certificate  before  the  last  of  De- 
cember.*' 

Mahaffey  took  advantage  of  this  offer,  made  ap- 
plication for  membership,  and  paid  the  amount  of  one 
monthly  assessment.  This  application  was  signed  and 
handed  to  a  member  of  the  order  in  the  month  of 
December,  1908,  and  by  him  delivered  to  the  local 
council.  The  council  held  its  meetings  on  the  first  and 
third  Saturdasrs  of  each  month.  At  one  of  its  meet- 
ings the  application  of  Mahaffey  was  accepted,  and 
he  was  elected  a  member  of  such  council.  The  certifi- 
cate was  signed  by  the  grand  officers  on  December 
29, 1908.  On  January  16, 1904,  Mahaffey  was  initiated 
into,  and  became  a  member  of,  the  local  council,  at 
which  time  the  officers  of  the  council  signed  the  cer- 
tificate and  delivered  it  to  Mahaffey,  who  signed  his 
acceptance  thereon.  No  fees  were  demanded  of  or 
paid  by  him  when  he  was  initiated  and  received  the 
certificate  as  aforesaid.  About  the  last  of  January 
demand  was  made  on  Mahaffey  for  the  payment  of 
another  monthly  instalment.  He  told  the  secretary  he 
was  unable  to  pay  it,  and  the  secretary  as  a  matter 
of  friendship  paid  it  for  him.  These  two  instalments 
are  all  that  were  paid  by  or  for  Mahaffey,  and  he  died 
March  22,  1904. 

The  district  court  found  that  these  two  payments 
should  be  applied  for  the  months  of  January  and 
February,  and  that,  the  March  pajnnent  not  being  due 
until  the  last  day  of  the  month,  the  certificate  did  not 
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lapse.  The  defendant  brings  this  proceeding  in  error, 
claiming  that  the  pajonents  should  be  applied  on  the 
months  of  December  and  January,  and  that  therefore 
the  certificate  lapsed  upon  failure  to  pay  the  assess- 
ment due  on  the  last  day  of  February.  The  constitu- 
tion of  the  order  provides  as  follows : 

"Upon  receipt  of  the  beneficiary  certificate  the 
amount  of  one  monthly  payment  shall  be  paid  by  the 
member  to  the  secretary  of  the  local  council,  and  on 
or  before  the  last  day  of  each  succeeding  month  the 
member  shall  pay,  without  notice,  a  like  sum  to  the 
secretary  of  the  local  council,  or,  if  holding  a  supreme 
council  card,  to  the  supreme  secretary;  the  amount 
of  such  payment  shall  be  such  as  is  fiixed  in  the  table  on 
the  back  of  the  beneficiary  certificate  of  the  member, 
according  to  the  age  at  the  time  of  becoming  a  member 
of  the  association,  as  shown  in  the  table  of  ages  and 
monthly  rates  given  in  section  2  of  this  article,  which 
is  hereby  added."    (Art.  9,  §  1.) 

"No  bieneficiary  certificate  shall  be  or  become  effect- 
ive or  in  force  until  executed  by  the  supreme  president 
and  supreme  secretary,  countersigned  by  president  and 
secretary  of  the  local  council  to  which  the  member  may 
belong,  and  the  conditions  of  the  certificate  accepted 
by  the  member  to  whom  it  is  issued  in  writing  on  his 
certificate."    (Art.  7,  §  11.) 

On  February  29,  1904,  the  local  council  suspended 
MahafFey,  as  being  in  default  for  the  assessment  due 
that  month. 

We  agree  with  the  conclusions  of  the  district  court. 
The  offer  to  take  in  members  free  of  cost  for  a  limited 
time  was  not  intended  to  make  any  other  change  from 
the  ordinary  rules  of  the  order.  The  association  was 
not  bound  by  the  transaction  until  a  contract  was  com- 
pleted. The  applicant  had  to  become  a  member  before 
he  was  entitled  to  the  benefits  of  the  order.  The  assess- 
ment paid  when  the  application  was  made  could  not  be 
applied  until  it  was  known  that  the  local  council  would 
accept  the  applicant  as  a  member,  nor  until  he  passed  a 
satisfactory  medical  examination,  nor  until  the  grand 
and  local  officers  had  executed  the  certificate  and  it 
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had  been  delivered^  to  and  accepted  by  the  applicant  in 
writing.  Until  this  time  the  whole  matter  was  incom- 
plete and  subject  to  repudiation  by  either  party. 

These  constitutional  provisions  were  indorsed  on  the 
certificate,  and  formed  a  part  of  the  contract.  They 
were  evidently  made  for  the  protection  of  the  associa- 
tion, and  both  parties  are  bound  thereby.  What  the 
rights  of  the  respective  parties  would  be  in  the  absence 
of  these  conditions  it  is  unnecessary  to  inquire.  This 
court  has  uniformly  held  that  the  rights  of  members 
of  ben^ciary  societies  rest  in  contract,  and  must  be 
measured  thereby.  The  rule  stated  in  Kemper  v. 
Modem  Woodmen,  70  Kan.  119,  78  Pac.  452,  applies 
here,  and  controls  the  decision  of  this  case. 

On  January  16  the  contract  between  Mahaffey  and 
the  association  became  complete,  and  then  for  the  first 
time  the  assessment  paid  at  the  time  of  the  making  of 
the  application  became  available  to  the  association  and 
satisfied  the  January  assessment.  The  February  as- 
sessment was  paid  by  a  friend.  Mahaffey  died  before 
the  last  day  of  March,  and  during  the  life  of  the  cer- 
tificate.   The  judgment  of  the  district  court  is  aflSrmed. 

All  the  Justices  concurring. 


T.  F.  Garner  v.  The  Milwaukee  Mechanics' 
Insurance  Company. 

No.  14.494.      (84  Pac  717.) 
SYLLABUS  BY  THE  COURT. 

FiRE-iNSURANCB— For/citwre  Clatue — Change  in  ''Interest'* 
The  word  'interest"  in  the  forfeiture  clause  of  an  insurance 
policy  which  provides  that  the  policy  shall  become  void  "if 
any  change  .  .  .  take  place  in  the  interest,  title  or 
possession  of  the  subject  of  insurance"  has  application  only 
where  the  insured  owns  and  insures  an  interest  less  than 
title,  and  has  no  application  where  the  insured  owns  the 
title. 
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2.  Executory  Contract  to  Convey  the  Property — Policy 

Not  Affected,  Where  the  insured  owns  the  title  of  the  sub- 
ject of  insurance,  and  makes  an  executory  contract  to  con- 
vey the  property,  and  the  consideration  has  been  fully  paid 
but  no  transfer  either  of  title  or  possession  has  been  actually 
made,  no  change  has  taken  place  in  interest,  title,  or  posses- 
sion, within  the  meaning  of  the  forfeiture  clause  quoted. 

Error  from  Ford  district  court;  Edward  H.  Madi- 
SON,  judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

Sutton  &  Scates,  and  F.  Dumont  Smith,  for  plaintiflF 
in  error. 

F.  J.  Oyler,  and  Fyke  &  Snider,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  The  plaintiff  was  defeated  in  an  ac- 
tion on  a  fire-insurance  policy,  and  to  reverse  the  judg- 
ment he  prosecutes  this  proceeding. 

The  policy  contained  a  provision  that  it  should  be- 
come void  "if  any  change  other  than  by  the  death 
of  an  insured  take  place  in  the  interest,  title  or  pos- 
session of  the  subject  of  insurance  (except  change  of 
occupants  without  increase  of  hazard),  whether  by 
legal  process  or  judgment  or  by  voluntary  act  of  the 
insured,  or  otherwise.*'  When  the  insurance  was  ob- 
tained the  insured  was  the  owner  of  the  title  to  the 
property;  subsequently  he  entered  into  the  following 
contract : 

"This  contract  and  agreement,  made  and  entered 
into  this  16th  day  of  June,  1903,  by  and  between 
Joseph  W.  Baker,  of  Bates  county,  Missouri,  party  of 
the  first  part,  and  T.  F.  Gamer,  of  Ford  county,  Kan- 
sas, party  of  the  second  part,  witnesseth:  That  the 
party  of  the  first  part  has  this  day  sold  to  the  party 
of  the  second  part  all  his  land  situated  in  sections  4 
and  5,  township  39,  range  30,  Bates  county,  Missouri, 
consisting  of  364  acres,  in  consideration  of  which  the 
party  of  the  second  part  agrees  to  pay  to  the  party  of 
the  first  part  the  sum  of  $10,920,  to  be  paid  as  fol- 
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lows:  To  assume  the  present  mortgage  on  said  land 
to  the  amount  of  $4800,  and  half  of  the  interest  on 
same  from  March  1,  1903,  to  date,  and  one  livery- 
stable  in  Dodge  City,  Kan.,  with  lots  comprising  site 
of  same  [describing  them],  to  be  valued  at  $6000,  and 
thirteen  head  of  horses,  two  surreys,  one  spring 
wagon,  one  cart,  seven  buggies,  one  farm  wagon,  four 
sets  of  double  driving  harness,  one  set  of  heavy  work 
harness,  seven  sets  of  single  harness,  one  side-saddle, 
one  man  saddle,  and  all  other  fixtures  now  a  part  of 
said  stable;  said  chattel  property  to  be  valued  at 
$1500. 

"It  is  further  agreed  that  the  said  second  party  is 
to  loan  the  first  party  the  sum  of  $3880,  at  eight  per 
cent,  per  annum,  to  be  secured  by  said  above-men- 
tioned livery-bam  and  chattels. 

"Party  of  the  first  part  agrees  to  give  a  clear  and 
perfect  abstract  to  his  land,  with  a  warranty  deed  to 
the  same,  subject  to  the  above-mentioned  encum- 
brance. 

"Party  of  the  second  part  agrees  to  give  to  the  first 
party  a  good  bond  for  a  deed,  said  deed  to  be  made 
when  said  above-mentioned  loan  shall  be  repaid;  and 
also  a  good  and  perfect  abstract  to  same ;  each  party 
is  to  give  immediate  possession  to  property. 

"Witness  our  hands  and  seals,  this  day  and  year 
above  written.  (Signed)  Joseph  W.  Baker. 

"Witness:  (Signed)  T.  F.  Garner. 

G.  G.  Cook. 
U.  S.  G.  Powell." 

Baker  deeded  to  plaintiff  the  Missouri  land,  which 
was  the  full  consideration  to  be  paid  by  him  for  the 
insured  property.  The  plaintiff  made  no  conveyance, 
nor  had  he  delivered  possession  at  the  time  the  prop- 
erty was  destroyed  by  fire— July  29,  1908.  The  de- 
fense was  that  by  this  contract  a  change  had  taken 
place  in  plaintiff's  interest  in  the  subject  of  insurance, 
which,  under  the  condition  quoted,  forfeited  the  policy. 

Forfeitures  are  not  favored,  and  will  never  be  en- 
forced if  by  a  reasonable  interpretation  of  the  agree- 
ment and  contract  of  the  parties  they  can  be  avoided. 
The  provision  was  intended  to  protect  the  company 

9— 73  KAN. 
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against  any  increased  hazard  resulting  from  a  change 
of  interest,  title  or  possession  of  the  insured.  An  in- 
surance company  may  contract  against  such  a  contin- 
gency, and  if  such  provision  of  the  contract  be  violated 
it  would  have  the  right  to  insist  upon  being  released 
from  liability.  The  company  contracted  for  the  care, 
supervision  and  vigilance  of  the  assured  in  protect- 
ing the  property  from  fire.  This  is  largely  its  security 
against  loss,  and  a  disposition  by  the  assured  of  all  of 
his  interest,  title  or  possession  in  the  property,  or  of 
such  a  substantial  part  thereof  as  would  entirely  or 
partially  abate  this  diligence,  would  be  a  violation  of 
the  contract. 

The  word  "interest"  as  used  in  the  policy  is  not 
synonjnnous  with  title.  It  means  some  right  different 
from  title.  It  cannot  mean  a  greater  estate  than  title,- 
since  "title"  as  there  used  was  intended  to  mean  the 
entire  estate.  It  must  therefore  have  been  used  with 
the  meaning  generally  attached  to  it  when  used  in 
contradistinction  to  title— as  "any  right,  in  the  nature 
of  property,  less  than  title."  (Anderson's  Law  Diet. 
562.)  "In  a  narrower  sense  it  was  used  in  the  Eng- 
lish common  law  of  real  property  to  designate  a  right 
less  than  an  estate."  (3  Cent.  Diet.  3142.)  This  we 
think  is  the  sense  in  which  it  was  used  in  the  policy. 
In  the  interpretation  of  the  policy  this  word  is  im- 
portant. The  form  of  the  policy  was  intended  to  cover 
two  classes  of  risks.  Thei-e  are  large  interests  in  real 
estate  owned  by  persons  who  have  neither  title  nor 
possession.  The  form  of  this  policy  is  adapted  to  the 
insurance  of  such  interests,  as  well  as  to  the  insur- 
ance of  property  where  the  insured  is  the  owner  of 
the  title.  Where  the  insured  is  the  owner  of  only  an 
interest  in  the  estate  the  word  "interest"  used  in  the 
forfeiture  clause  has  force,  and  any  change  in  such 
interest  would  forfeit  the  policy;  but  where  the  in- 
sured is  the  owner  of  the  title  the  word  "interest"  has 
no  application.    In  the  latter  case,  if  any  change  take 
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place  in  the  title  the  policy  would  become  forfeited. 

The  insurance  in  the  present  case  was  procured  by 
one  owning  the  title;  as  to  him  only  a  change  in  the 
title  would  forfeit  the  policy.  We  do  not  feel  inclined 
to  follow  the  decision  of  Gibb  v.  Philadelphia  Fire 
Im.  Co.,  59  Minn.  267,  61  N.  W.  187,  50  Am.  St.  Rep. 
405,  because  we  do  not  believe  that  the  word  "interest" 
as  used  in  the  policy  in  that  case,  which  was  the  same 
as  the  one  we  are  considering,  is  broader  than,  and 
inclusive  of,  title;  and  because. in  that  case  it  was 
wholly  unnecessary  to  define  "interest."  After  Gibb 
had  procured  the  insurance  he  sold  the  insured  prop- 
erty by  a  written  contract,  and  gave  possession  to  the 
purchaser,  who  remained  in  possession  until  the  prop- 
erty was  destroyed.  This  of  itself  was  such  a  viola- 
tion of  the  express  terms  of  the  policy  against  change 
of  title  or  possession  as  would  render  the  policy  void. 

The  main  contention  of  defendant  is  that  the  con- 
tract between  Baker  and  Gamer  for  the  sale  of  the 
insured  property,  having  been  fully  performed  by 
Baker,  is  enforceable  in  equity  against  Garner ;  there- 
fore, it  operated  as  a  present  change  of  interest  in  the 
property,  within  the  forfeiture  clause  of  the  contract. 
A  party  pleading  a  forfeiture  must  make  it  clear  that 
a  forfeiture  has  taken  place;  he  cannot  speculate  upon 
what  a  court  of  equity  would  do  in  a  given  case,  or 
anticipate  its  decrees,  and  upon  an  assumption  that 
his  forecast  is  correct  ask  a  court  to  declare  a  forfeit- 
ure. For  the  purpose  of  finding  grounds  for  a  for- 
feiture courts  of  law  will  not  go  so  far  afield  as  to 
determine  the  enforceability  of  a  contract  in  equity 
between  parties  not  before  it.  If,  however,  this  court 
should  believe  that  specific  performance  of  that  con- 
tract could  be  decreed,  the  relief  asked  for  by  defend- 
ant would  not  be  granted.  It  has  been  held  that  an 
executory  contract  to  convey  insured  real  estate  does 
not  operate  as  a  forfeiture  of  the  policy  under  a  pro- 
vision that  it  should  be  void  "if  the  interest  of  the 
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assured  be  or  become  other  than  the  entire,  uncondi- 
tional, unencumbered  and  sole  ownership  of  the  prop- 
erty" (Arkansas  Fire  Insurance  Co,  v,  Wilson,  67  Ark. 
553,  559,  55  S.  W.  933,  48  L.  R.  A.  510,  77  Am.  St. 
Rep.  129 ;  Franklin  Ins.  Co.  v.  Feist,  31  Ind.  App.  390, 
68  N.  E.  188),  or  where  the  condition  of  the  policy  is 
that  it  shall  be  void  in  case  "the  property  be  sold  or 
transferred,  or  any  change  take  place  in  title  or  posses- 
sion" (Browning  v.  Home  Insurance  Company,  71 
N.  Y.  508,  27  Am.  Rep.  86),  or  "if  any  change  take 
place  in  the  interest,  title,  or  possession  of  the  subject 
of  insurance."  (Erb  v.  Insurance  Co.,  98  Iowa,  606, 
613,  67  N.  W.  583,  40  L.  R.  A.  845;  In^rance  Co.  v. 
Tompkies  &  Co.,  30  Tex.  Civ.  App.  404,  71  S.  W.  812.) 
The  judgment  is  reversed,  and  the  cause  remanded. 
*  All  the  Justices  concurring. 


E.  Moorhead  v.  G.  F.  Arnold. 

No.  14.496.      (84  Pac.  742.) 
SYLLABUS  BY  THE  COURT. 

Elections  —  Preservation  of  Ballots  —  Finding  by  Contest 
Court — Review.  Findings  made  by  a  court  organized  for  the 
trial  of  a  contested  county  election,  relating  to  th'e  physical 
appearance,  condition  and  contents  of  a  sack  produced  before 
it  as  the  one  in  which  the  ballots  from  an  election  precinct 
had  been  sealed  up  and  conveyed  to  the  county  clerk,  will 
not  be  set  aside  for  the  lack  of  evidence  when  the  bag  with 
its  contents  was  brought  into  the  immediate  presence  of  the 
court  for  inspection  and  both  the  bag  and  its  contents  were 
inspected  by  each  of  the  three  judges. 

Ground  of  Objection  to  Recount  of  Ballots  Need  Not 

be  Pleaded.  An  objection  by  the  contestee  to  the  counting 
of  papers  offered  by  the  contestor  as  the  ballots  from  an 
election  precinct,  on  the  ground  that  they  have  not  been  pre- 
served as  required  by  law  and  are  not  brought  into  court  in 
the  same  condition  as  that  in  which  they  were  left  by  the 
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election  board,  is  an  objection  to  evidence  only,  is  not  the 
statem^it  of  a  defense  to  the  causes  of  contest  set  forth  in 
the  contestor's  statement,  and  the  grounds  of  the  objection 
need  not  be  pleaded  in  the  contestee's  answer. 
3. Custody  and  Identity  of  Ballots — Waiver  of  Investi- 
gation— Court  Not  Precluded  Thereby.  The  mere  fact  that, 
upon  the  production  in  court  by  the  county  clerk  of  what 
purports  to  be  a  bag:  of  ballots  from  an  election  precinct,  the 
contestee  waives  investigation  concerning  the  custody  and 
id^tity  of  the  supposed  ballots  and  the  court  proceeds  to 
count  them  does  not  preclude  the  court,  in  its  discretion  and 
in  the  public  interest,  from  making  such  investigation  and 
rejecting  such  ballots  as  not  the  best  evidence  at  any  time 
before  it  finally  determines  who  was  elected. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.  Opinion  filed  February  10,  1906. 
Affirmed. 


STATEMENT. 

The  official  returns  disclosed  that  G.  F.  Arnold  was 
elected  to  the  office  of  county  commissioner  from  the 
second  commissioner  district  of  Lyon  county  over  his 
opponent,  E.  Moorhead.  In  due  time  Moorhead  com- 
menced a  contest  for  the  office,  alleging  errors  and 
mistakes  on  the  part  of  the  judges,  clerks  and  can- 
vassers of  election  in  ascertaining  and  declaring  the 
result  of  the  election  whereby  legal  ballots  in  his  favor 
were  rejected,  whereby  the  benefit  of  ballots  cast  for 
him  was  lost  in  keeping  and  footing  the  tally-sheets, 
whereby  ballots  for  him  were  counted  for  the  con- 
testee, and  whereby  defective  and  illegal  ballots  were 
counted  for  the  contestee.  The  contestee  denied  the 
contestor's  claims,  and  asserted  that  ballots  for  him 
had  been  thrown  out  and  that  mistakes  in  counting 
and  tallying  had  been  made  against  him.  A  contest 
court  was  duly  organized  and  a  trial  begun.  Pro- 
ceedings were  then  had  as  follow : 

"And  thereupon  .  .  .  the  said  clerk  produced  in 
court  the  said  l^allots  cast  in  Americus  precinct.    .    .    . 
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•'Suggestion  by  the  court  that  the  county  clerk  be 
sworn  and  show  the  custody  and  identity  of  the  bal- 
lots. 

"Thereupon  the  swearing  and  testifjring  of  W.  F. 
Eggers,  as  county  clerk,  was  waived  by  the  attorneys 
for  the  contestee. 

"Thereupon  the  clerk  in  open  court  opened  the  bal- 
lots, which  were  contained  in  a  gunny-sack  and  strung 
upon  a  cord. 

"It  was  here  agreed  by  the  attorneys  for  the  con- 
testee and  contestor  that  the  attorneys  should  examine 
the  ballots,  and  such  as  were  conceded  to  be  lawful 
and  valid  ballots  should  be  counted  for  the  respective 
parties,  and  such  as  should  be  excepted  to  by  either 
party  should  be  passed  to  the  court,  marked  for  identi- 
fication, and  reserved  for  the  further  consideration  of 
the  court. 

"In  pursuance  of  the  said  agreement  the  ballots  were 
brought  into  court  in  the  order  of  precinct  as  named 
in  the  statement  of  contestor,  and  counted  in  the  same 
ordei. 

"All  of  the  ballots  of  all  of  the  precincts  of  the  said 
commissioner  district  were  counted  except  the  ballots 
from  Phillips  and  Reading  precincts,  and  the  contested 
ballots  from  the  other  precincts.  Each  of  the  parties 
took  an  objection  to  one  ballot  for  each  the  contestor 
and  contestee  of  the  ballots  from  Americus  precinct, 
which  objection  was  overruled  and  both  ballots  counted^ 
one  for  each  party,  both  parties  agreeing  they  were 
good  ballots.  And  thereupon  the  court  adjourned  un- 
til nine  o'clock  A.  M.  of  the  24th  of  December,  1904. 

"On  December  24,  1904,  the  court  having  convened 
and  all  parties  being  present,  it  was  ordered  that  said 
court  proceed,  and  the  clerk  was  ordered  to  produce 
the  balance  of  the  ballots  cast  at  said  election  in  the 
said  district,  and  they  were  produced  and  counted  in 
the  following  order:  (1)  Phillips  precinct ;  (2)  Read- 
ing precinct. 

"The  undisputed  ballots  having  been  counted  by  the 
court,  the  court  then  heard  arguments  of  the  attor- 
neys touching  the  validity  of  the  ballots  which  each 
side  claimed  should  not  be  counted. 

"Thereupon  the  court  took  the  matter  under  ad- 
visement until  the  27th  day  of  December,  1904,  and 
declared  the  court  adjourned  until  that  date,  at  nine 
o'clock  A.  M. 
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"At  nine  o'clock  A.  M.  on  the  27th  day  of  December, 
the  court  having  met  pursuant  to  adjournment,  and 
all  parties  being  present,  the  contestee  produced  W.  F. 
Eggers,  county  clerk,  as  a  witness  in  his  behalf. 

"The  contestor  objected  to  the  introduction  of  any 
evidence  for  the  reason  that  the  same  was  incompetent, 
irrelevant  and  immaterial  under  the  pleadings,  no 
fraud  having  been  alleged  by  either  party,  and  as 
tending  to  throw  no  light  on  any  issue  joined  in  the 
pleadings.  The  said  objection  was  by  the  court  over- 
ruled, and  at  the  time  excepted  to  by  the  contestor." 

At  this  point  in  the  record  there  follow  some  fifty- 
eight  pages  of  evidence  introduced  by  both  parties  re- 
lating to  the  authenticity  of  the  ballots  produced  by 
the  county  clerk  as  the  ballots  received  by  him  from 
Americus  township,  and  relating  to  the  manner  in 
which  the  ballots  cast  in  that  township  were  counted 
and  the  official  returns  of  the  election  kept.  The  rec- 
ord also  contains  the  following  statement: 

"During  all  of  the  contest,  while  any  and  all  of  the 
ballots,  or  purported  ballots,  sacks  or  papers  were  in 
the  contest  court,  the  same  were  in  the  immediate 
presence  of  all  three  of  the  judges  for  inspection  and 
were  inspected  by  said  judges,  except  the  ballots 
agreed  to  by  counsel  as  being  valid  on  their  face." 

The  contest  court  made  elaborate  findings  of  fact 
and  conclusions  of  law,  as  follow : 

"Our  reasons  for  putting  our  decision  in  this  con- 
test in  writing  is  that  the  questions  involved  are  un- 
usual, and  we  wish  lo  put  on  record  not  only  what  we 
do,  but  why  we  do  it.  By  the  official  returns  Mr. 
Moorhead  received  816  votes  and  Mr.  Arnold  850 
votes,  giving  Mr.  Arnold  a  majority  of  34  votes,  and 
he  received  the  certificate  of  election.  In  due  time 
Mr.  Moorhead  filed  a  contest,  putting  in  issue  the 
count  and  official  returns  of  each  of  the  election  pre- 
cincts in  the  commissioner  district.  A  proper  deter- 
mination of  this  issue  involved  a  recount  of  all  the 
votes  cast  in  the  second  commissioner  district  of  this 
county.  What  purported  to  be  the  ballots  cast  at  each 
of  the  nine  precincts  in  the  district  were  brought  be- 
fore the  contest  court,  by  the  proper  custodian  of  such 
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ballots,  the  county  clerk,  and  examined  in  the  pres- 
ence of  the  court.  Of  the  ballots  counted  by  several 
election  boards,  both  contestor  and  contestee  agreed 
in  open  court  that  all  but  116  were  valid  and  were 
counted  as  such.  These  116  were  objected  to,  some 
by  the  contestor  and  some  by  the  contestee,  because  it 
was  claimed  that  there  were  distinguishing  marks 
thereon.  As  to  64  of  the  116  ballots  objected  to  the 
objections  are  overruled  and  the  votes  counted;  as  to 
52  of  them  the  objections  are  sustained  and  they  are 
not  counted.  Of  the  objectionable  ballots  thus  counted 
36  are  Arnold  votes  and  28  are  Moorhead  votes,  and 
of  the  52  ballots  not  counted  by  the  contest  court  26 
are  Arnold  votes  and  26  are  Moorhead  votes.  There 
were  also  presented  to  the  contest  court,  by  the  con- 
testor, what  purported  to  be  33  ballots  cast  in  the 
Americus  township  precinct,  which  were  rejected  by 
the  election  board,  and  4  of  these  which  were  Moor- 
head votes  were  found  not  to  have  distinguishing 
marks  thereon,  and  so  far  as  any  invalidity  by  reason 
of  any  such  marks  they  should  have  been  counted  for 
Moorhead.  If  these  4  votes  are  counted  and  there  is 
added  thereto  the  votes  conceded  to  be  valid  on  their 
face  for  Mr.  Moorhead,  and  the  28  objectionable  votes 
counted  for  him,  it  will  give  him  816  votes  in  the  dis- 
trict, while  the  votes  conceded  to  be  valid  on  their  face 
cast  for  Mr.  Arnold,  and  the  36  objectionable  votes 
counted  by  this  court  for  him,  will  give  him  but  805 
votes  in  the  district,  and  giving  Mr.  Moorhead  a  ma- 
jority of  11. 

"Mr.  Arnold,  however,  objects  to  the  counting  by 
this  court  of  any  of  the  ballots  purporting  to  have 
been  cast  at  the  Americus  precinct,  for  the  reason  that 
they  have  not  been  preserved  as  required  by  law,  and 
were  not  brought  into  the  contest  court  in  the  same 
condition  in  which  they  were  left  by  the  election  board, 
and  are  therefore  not  as  good  and  safe  evidence  of  the 
vote  cast  in  the  Americus  precinct  as  the  returns  kept 
and  made  by  the  board  to  the  county  commissioners  as 
provided  by  law.  The  official  returns,  as  shown  by  the 
tally-sheets  kept  and  returned  by  the  Americus  elec- 
tion board,  give  Mr.  Moorhead  219  votes,  and  Mr. 
Arnold  200  votes.  The  count  by  this  court  of  the  pur- 
ported ballots  from  that  precinct  gives  Mr.  Moorhead 
239  votes,  and  Mr.  Arnold  but  187  votes.  Mr.  Moor- 
head's  majority  on  the  face  of  the  returns  is  but  19  in 
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Americus  precinct,  and  on  the  count  made  by  this  court 
of  the  purported  ballots  from  that  precinct  his  majority 
there  is  52,  being  a  difference  of  83  votes  in  favor 
of  Mr.  Moorhead,  and  if  that  is  taken  as  correct  it 
gives  Mr.  Moorhead  a  majority  of  11  in  the  district; 
but  if  the  count  as  returned  by  the  election  board  is 
taken  as  the  best  and  safest  evidence  of  the  Americus 
vote,  it  gives  Mr.  Arnold  a  majority  of  22  votes  in  the 
district.  It  is  therefore  apparent  that  the  controlling 
question  of  this  contest  is.  Which  is  the  best  and  safest 
evidence  of  the  vote  cast  in  the  Americus  precinct? 

**The  law  makes  the  count  and  returns  of  the  elec- 
tion board  prima  facie  evidence  of  the  Americus  vote, 
and  lays  upon  Mr.  Moorhead  the  burden  of  showing 
by  competent  evidence  that  such  returns  are  incor- 
rect so  as  to  affect  the  result  of  the  election  of  com- 
missioner in  the  second  commissioner  district.  The 
law  also  makes  the  ballots,  when  properly  preserved 
and  produced,  the  primary  and  controlling  evidence, 
and  if  such  ballots  and  the  returns  made  by  the  elec- 
tion board  .differ,  the  ballots  will  control  and  be  ad- 
mitted as  the  best  and  safest  evidence.  It  was  said, 
however,  by  our  supreme  court,  in  Hudson  v.  Solomon, 
19  Kan.  177,  186,  that  'in  order  to  continue  the  bal- 
lots controlling  as  evidence,  it  must  appear  that  they 
have  been  preserved  in  the  manner  and  by  the  officers 
prescribed  in  the  statute,  and  that  while  in  such  cus- 
tody they  have  not  been  so  exposed  to  the  reach  of  un- 
authorized persons  as  to  afford  a  reasonable  proba- 
bility of  their  having  been  changed  or  tampered  with.' 

"This  principle  was  announced  by  Mr.  Justice 
Brewer,  now  one  of  the  justices  of  the  supreme  court 
of  the  United  States,  and  has  been  adhered  to  by  our 
courts  ever  since.  Other  courts  have  laid  down  the 
same  rule.  In  People,  ex  rel.  Dailey  et  aL,  v.  Living- 
ston, 79  N.  Y.  279,  290,  it  was  said :  'Every  considera- 
tion of  public  policy,  as  well  as  the  ordinary  rules  of 
evidence,  requires  that  the  party  offering  this  evidence 
should  establish  the  fact  that  the  ballots  are  genuine. 
It  is  not  sufficient  that  a  mere  probability  of  security 
is  proved,  but  the  fact  must  be  shown  with  a  reason- 
able degree  of  certainty.  If  the  boxes  have  been  rigor- 
ously preserved,  the  ballots  are  the  best  and  highest 
evidence;  but  if  not,  they  are  not  only  the  weakest  but 
the  most  dangerous  evidence.  The  jury  might  not  be 
satisfied  with  the  proof  of  identity,  and  yet  be  unable 
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to  find  from  the  evidence  that  actual  tampering  or 
fraud  had  been  committed/ 

"In  O'Gorman  v.  Richter,  31  Minn.  25,  30,  16  N.  W. 
418,  the  supreme  court  of  Minnesota  said:  *It  is  in- 
cumbent, however,  upon  the  party  offering  the  evi- 
dence to  show  clearly,  and  to  the  satisfaction  of  the 
court,  that  the  ballots  have  been  preserved  intact,  be- 
fore they  can  be  admitted.' 

"In  Newton  v.  Newell,  26  Minn.  529,  540,  6  N.  W. 
346,  the  court  held  that  'it  must  affirmatively  appear 
that  they  .  .  .  have  been  "carefully  preserved." 
They  must  have  been  so  carefully  preserved  as  to 
place  their  identity  beyond  any  reasonable  doubt.' 

"In  the  fourth  edition  of  McCrary  on  Elections,  sec- 
tion 472,  it  is  said:  'The  burden  of  proof  in  such  a 
case  does  not  rest  upon  the  party  objecting  to  the 
ballots  as  evidence.' 

"Other  authorities  are  to  the  same  effect,  and  the 
law  is  therefore  well  settled  that  to  entitle  Mr.  Moor- 
head to  have  these  Americus  ballots  counted  he  must 
show  their  identity  to  the  satisfaction  of  the  court, 
and  that  they  have  been  preserved  substantially  as 
required  by  law,  and  if  he  fail  to  do  so  the  return  of 
the  election  board  is  the  best  evidence. 

"The  supreme  court  of  California  said,  in  People  v. 
Burden,  45  Cal.  241,  that  'if  there  is  evidence  tending 
to  show  that  the  ballots  cast  at  an  election  are  not 
sealed  up  after  being  counted  by  the  board  of  can- 
vassers, or  that  the  packages  of  ballots  have  been 
opened  and  changed  after  they  were  received  by  the 
clerk,  the  ballots  on  a  recount  by  the  board  of  super- 
visors are  not  the  best  evidence,  but  the  court  may 
adopt  the  result  arrived  at  by  the  boar(|  of  canvassers 
in  determining  who  is  elected.' 

"To  the  same  effect  is  McCrary  on  Elections,  fourth 
edition,  section  474,  and  other  authorities.  The  evi- 
dence shows  that  the  Americus  election  board  strung 
all  the  counted  ballots  on  a  cord*as  they  were  counted, 
united  the  ends  of  the  cord  by  a  knot,  but  did  not  seal 
the  knot  with  sealing-wax,  as  required  by  law;  that 
after  the  counting  they  attempted  to  put  the  ballots 
into  the  large  paper  sack  or  envelope  furnished  by  the 
county  clerk  for  that  purpose;  that  the  string  of  bal- 
lots was  too  large  to  go  into  the  large  envelope,  and 
in  the  attempt  to  put  them  into  it  the  envelope  was 
torn  part  way  down  one  side,  leaving  a  portion  of  the 
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string  of  ballots  outside ;  that  they  then  took  a  gunny- 
sack,  the  only  thing  available,  and  put  the  large  en- 
velope with  the  ballots,  part  in  and  part  out,  into  it — 
the  gunny-sack — sewed  it  up,  over  and  over  the  end 
with  a  cord,  united  the  ends  of  such  cord  in  a  knot 
and  sealed  the  knot  with  sealing-wax  as  best  they 
could,  and  delivered  it  in  that  condition  to  the  county 
clerk  at  Emporia;  that  the  county  clerk  kept  it  with 
other  packages  of  ballots  received  from  other  pre- 
cincts in  the  vault  in  his  office,  up-stairs  in  the  court- 
house, for  a  few  days,  until  he  got  time  to  take  them 
to  the  storage  vault  in  the  basement  of  the  court- 
house, where  the  gunny-sack  remained  until  a  few 
days  before  the  commencement  of  the  hearing  of  this 
contest,  when  he  brought  it  up  to  his  office  vault  and 
placed  it  in  a  locker,  where  it  remained  until  called  for 
by  the  contest  court;  that  while  in  the  storage  vault 
the  gunny-sack  was  either  in  a  box  locked  with  a  pad- 
lock, the  key  to  which  the  county  clerk  carried  on  his 
person,  or  in  a  box  with  the  lid  nailed  down ;  that  the 
county  clerk  was  away  from  Emporia  for  at  least  a 
week  of  the  time  that  the  gunny-sack  was  in  the 
storage  vault,  and  that  others  than  himself  knew  the 
combination  of  the  lock  on  the  door  of  the  storage 
vault,  although  he  was  not  aware  of  that  fact,  and  he 
did  not  know  all  who  did  have  such  knowledge  of  the 
combination  on  that  door;  that  when  the  gunny-sack 
was  brought  before  the  contest  court  it  was  fastened 
in  a  different  manner  from  that  in  which  it  was  sewed 
up  and  sealed  by  the  election  board;  that  there  was 
enclosed  in  the  gunny-sack  with  ballots  all,  except  a 
piece  about  six  inches  square,  of  a  large  paper  sack  or 
envelope  such  as  was  furnished  by  the  county  clerk  to 
the  election  board  wherein  to  return  the  counted  bal- 
lots, all  torn  to  pieces,  and  also  a  good-sized  piece  of 
another  similar  paper  sack  or  envelope.  In  other 
words,  there  were  parts  of  two  similar  paper  sacks  or 
envelopes  enclosed  in  the  gunny-sack  said  to  contain 
the  ballots  counted  by  the  election  board  of  Americus 
precinct,  the  two  parts  of  the  envelope  having  on  each 
identical  printed  matter  or  words.  Upon  this  state  of 
facts  we  are  compelled  to  sustain  the  objection  to 
these  purported  ballots  as  evidence.  They  are  sur- 
rounded with  unmistakable  evidence  of  having  been 
opened  for  some  unexplained  purpose,  and  their  in- 
tegrity and  identity  are  thereby  destroyed.    There  is 
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no  evidence  tending  to  show  who  opened  the  gunny- 
sack  in  which  the  ballots  were  delivered  to  the  county 
clerk,  or  when  it  was  opened,  but  there  is  clear  evi- 
dence that  it  was  opened  by  some  one  between  the 
time  it  was  sealed  by  the  election  board  and  the  time 
it  was  brought  into  the  contest  court,  and  that  is  suffi- 
cient to  destroy  the  integrity  of  the  ballots  contained 
in  such  sack  as  the  best  and  primary  evidence.  The 
testimony  shows  that  the  ballots  have  not  been  pre- 
served so  as  not  to  be  so  exposed  to  the  reach  of  un- 
authorized persons  as  to  afford  a  reasonable  proba- 
bility of  their  having  been  .changed  or  tampered  with, 
according  to  the  rule  laid  down  in  Hudson  v.  Solomon, 
19  Kan.  177. 

"It  is  true  that  the  testimony  also  shows  that  cer- 
tain, and  indeed  numerous,  clerical  errors  were  made 
by  the  clerks  of  election  in  keeping  the  tally  of  votes 
in  Americus  precinct,  and  that  no  attempt  was  made 
to  rectify  the  errors  and  discrepancies  by  a  recount 
of  any  ballots ;  still  the  evidence  is  clear  that  all  such 
errors  were  rectified  and  the  tally-sheets  corrected  to 
the  satisfaction  of  all  the  judges  and  clerks  of  election, 
and  that  to  the  best  of  their  knowledge  and  belief 
every  legal  ballot  was  correctly  counted  and  so  en- 
tered on  the  tally-sheet. 

"We  therefore  find  that  the  returns  of  the  election 
board  are  the  best  and  controlling  evidence  of  the 
vote  cast  in  Americus  precinct.  These  returns  and 
our  recount  of  the  ballots  cast  in  the  other  precincts 
in  the  district  give  Mr.  G.  F.  Arnold  a  majority  of  22 
votes,  and  we  find  that  he  was  duly  elected  commis- 
sioner for  the  second  district  in  Lyon  county,  Kansas, 
and  we  pronounce  judgment  accordingly." 

The  district  court  sustained  the  contest  court,  and 
in  this  proceeding  in  error  it  is  urged  that  the  find- 
ings of  the  contest  court  are  not  sustained  by  the  evi- 
dence; that  the  question  of  the  authenticity  of  the 
ballots  from  Americus  township  was  outside  the  issues 
made  by  the  pleadings;  and  that  an  investigation  of 
that  matter  was  waived  by  the  contestee. 

W.  C.  Harris,  and  W.  A,  Randolph,  for  plaintiff  in 
error. 
Buck  &  Spencer,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  In  the  second  volume  of  Wigmore  on 
Evidence,  at  page  1345,  it  is  said  that  the  law  ''assumes 
the  objectivity  of  external  nature;  and,  for  the  pur- 
poses of  judicial  investigation,  a  thing  perceived  by 
the  tribunal  as  existing  does  exist."  On  the  following 
page  of  the  same  work  it  is  further  stated : 

"There  is  always  a  question  as  to  the  relevancy  of  a 
circumstance,  or  the  qualifications  of  a  witness;  there 
can  never  be  a  question  as  to  the  relevancy  of  the  thing 
itself,  autoptically  produced.  Add  to  this  that,  since 
either  sort  of  evidence,  testimoni^  or  circumstantial, 
is  one  step  removed  from  the  thing  itself  to  be  proved, 
the  production  of  the  thing  itself  would  seem  to  be 
the  most  natural  and  efficient  process  of  proof.  If 
the  question  is  whether  a  shoe  is  fastened  by  laces  or 
by  buttons,  the  testimony  of  one  who  has  seen  the 
shoe  or  the  circumstance  that  a  button  has  fallen  from 
the  shoe  can  at  least  be  no  more  satisfactory  than  the 
inspection  of  the  shoe  in  court.  Accordingly,  it  might 
be  asserted,  a  priori,  that  where  the  existence  or  the 
external  quality  or  condition  of  a  material  object  are 
in  issue  or  are  relevant  to  the  issue,  the  inspection  of 
the  thing  itself,  produced  before  the  tribunal,  is  always 
proper,  provided  no  specific  reason  of  policy  or  privilege 
bears  decidedly  to  the  contrary.  Such  ought  to  be,  and 
such  apparently  is,  the  principle  accepted  by  the 
courts."     (2  Wig.  Ev.  §  1151.) 

In  one  of  the  cases  cited  in  support  of  this  text  it 
was  said : 

"There  can  be  no  objection  to  the  other  finding,  to 
wit,  *that  the  plaintiff  Nanny  is  a  white  woman.'  The 
jury  find  this  fact  upon  their  own  knowledge — in  other 
words,  by  inspection.  Was  this  improper?  ...  If 
the  plaintiff  Nanny  had  not  been  before  the  jury,  they 
must  have  found  their  verdict  upon  the  testimony  of 
others,  which  would  have  amounted  only  to  a  proba- 
bility. But  here,  they  have  the  highest  evidence,  the 
evidence  of  their  own  senses."  {Hook  v.  Pagee,  2 
Munf.  [Va.]  379,  384.) 

This  court  has  gone  far  enough  to  uphold  a  verdict 
for  damages  in  a  railroad  right-of-way  case  for  the 


Digitized  by  LjOOQIC 


142  SUPREME  COURT  OF  KANSAS. 

Moorhead  v.  Arnold. 

expense  of  constructing  and  maintaining  farm  cross- 
ings although  there  was  no  evidence  of  the  necessity 
of  such  crossings  except  the  juiry's  view  of  the  land. 
(K.  C.  &  S.  W.  Rid.  Co.  V.  Bairdy  41  Kan.  69,  21  Pac. 
227.)  These  authorities  control  the  decision  of  the 
first  question  presented. 

There  is  no  dispute  concerning  the  manner  in  which 
the  election  board  of  Americus  township  disposed  of 
the  ballots  cast  in  that  precinct  as  they  were  counted 
and  after  they  were  counted.  There  is  ample  evidence 
to  sustain  the  finding  of  the  contest  court  in  reference  to 
the  manner  in  which  the  ballots  were  kept  and  exposed 
after  they  were  returned  to  the  county  clerk  and  before 
they  were  brought  into  court.  The  members  of  the 
contest  court  needed  no  witnesses  to  tell  them  what  they 
saw  when  the  gunny-sack  containing  the  supposed  bal- 
lots was  brought  before  them,  and  when  it  was  opened. 
The  record  is  specific  upon  the  point  that  they  did  in- 
spect the  sack  and  its  contents  at  that  time.  However 
strange  it  may  seem  that  the  bag  should  have  been 
tampered  with,  this  court  cannot  contend  with  the 
judges  of  the  contest  court  in  reference  to  the  report 
of  their  own  senses.  Therefore  this  court  cannot  de- 
clare to  be  unsupported  an  unequivocal  finding  that 
the  receptacle  in  which  the  ballots  were  kept  was 
fastened  in  a  different  manner  from  that  in  which  it 
was  sewed  up  and  sealed  by  the  election  board,  and  that 
it  contained  matter  which  the  election  board  did  not 
place  there.  Besides,  the  finding  under  consideration 
is  supported  by  the  testimony  of  one  of  the  attorneys 
for  the  contestee,  and  by  an  inference  from  the  testi- 
mony of  one  of  the  election  ofiicials  of  Americus  town- 
ship, so  that  the  rule,  sometimes  invoked,  that  evidence 
obtained  by  inspection  must  be  supplemented  by  evi- 
dence capable  of  being  embodied  in  a  bill  of  exceptions, 
has  been  complied  with.  (See  City  of  Topeka  v.  Mar- 
tineau,  42  Kan.  387,  391,  22  Pac.  419,  5  L.  R.  A.  775.) 

The  proceeding  in  this  court  is  one  in  error.    The 
facts  cannot  be  retried  here.    Disputed  evidence  cannot 
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be  weighed  at  all,  and  if  an  attempt  were  made  to  do 
so  the  most  enlightening  piece  of  information  the  con- 
test court  received — that  afforded  by  an  inspection  of 
the  bag  and  its  contents — is  unavailable. 

The  facts  found  bring  the  case  clearly  within  the 
rule  announced  by  the  authorities  cited  and  relied  upon 
by  the  contest  court,  and  the  rejection  by  that  tribunal 
of  the  ballots  offered  by  the  contestor  as  primary  evi- 
dence to  establish  his  claim  must  be  sustained.  The 
evidence  was  clearly  sufficient  to  warrant  the  contest 
court  in  adopting  the  official  returns  as  the  next  best 
evidence  of  the  result  of  the  election  in  Americus  town- 
ship, and  its  conduct  in  that  respect  is  approved. 

The  complaint  that  the  question  which  was  raised 
concerning  the  authenticity  of  the  papers  produced  by 
the  contestor  as  the  ballots  from  Americus  township 
is  not  referred  to  in  the  pleadings  is  clearly  not  ground 
for  reversal.  The  objection  was  to  the  introduction 
of  certain  papers  not  the  best  evidence.  The  facts 
upon  which  the  objection  was  based  did  not  constitute  a 
defense  to  the  contestor's  claim,  and  would  not  have 
done  so  even  if  they  had  been  stated  in  the  answer. 
His  causes  of  contest  still  might  be  true  and  easily 
provable,  and  certainly  it  is  not  permissible  to  plead 
in  an  answer  facts  merely  as  a  foundation  upon  which 
to  base  objections  to  evidence  which  it  is  anticipated 
the  moving  party  will  use  at  the  trial  to  sustain  the 
legations  of  his  pleading.  An  answer  subserves  other 
purposes.    Its  function  is  limited  to  the  definition  of 


In  this  case  the  issue  was  the  number  of  lawful 
ballots  that  had  been  cast  at  an  election  and  the  num- 
^^  which  each  of  two  candidates  had  received.  The 
l>urden  of  proving  that  he  had  a  majority  rested  upon 
the  contestor.  He  offered  in  support  of  his  claim  cer- 
tain papers  taken  from  a  bag  produced  by  the  county 
clerk.  Then  the  inevitable  question  arose,  What  were 
those  papers,  and  what  persuasive  effect  ought  to  be 
conceded  to  them  under  the  law?    If  they  were  genuine 
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ballots  they  were  important ;  if  they  were  not  genuine, 
or  if  they  had  been  subjected  to  fraudulent  manipu- 
lation, they  possessed  no  evidential  value.  Therefore 
a  preliminary  investigation  became  essential  in  order 
to  decide,  not  who  was  elected,  but  if  this  evidence 
tendered  by  the  contestor  in  support  of  his  claim  could 
be  admitted.  This  preliminary  question  was  not  dif- 
ferent from  innumerable  others  of  analogous  character 
constantly  arising  in  the  course  of  trials  of  questions 
of  fact,  and  that  it  had  no  place  in  the  pleadings,  and 
no  effect  whatever  to  enlarge  the  issues,  is  too  obvious 
to  require  further  comment. 

It  is  said  that  the  record  fails  to  note  a  specific  ob- 
jection to  the  reception  in  evidence  as  genuine  ballots 
of  the  papers  produced  as  such.  The  parties  examined 
and  cross-examined  many  witnesses  and  filled  many 
pages  of  the  record  with  testimony  bearing  upon  the 
authenticity  of  the  returns  from  Americus  township 
in  all  respects  as  if  some  serious  question  regarding 
them  had  arisen.  The  record  bears  internal  indica- 
^  tions  that  the  contestor  was  fully  aware  of  the  point 
toward  which  the  investigation  tended.  He  introduced 
evidence  which  to  the  mind  of  this  court  strongly  sup- 
ported the  proposition  that  the  returns  were  uncor- 
rupted.  Even  if  the  contestee  interposed  no  objection 
the  contest  court  was  not  obliged  to  count  spurious 
returns.  The  action  of  that  court  was  clearly  de- 
scribed in  its  written  findings,  and  accident  and  sur- 
prise are  not  argued  as  grounds  for  a  new  trial. 
Therefore  the  parties  are  bound  in  all  respects  as  if 
the  record  contained  the  formal  verbal  expression 
which  the  contestor  insists  should  have  been  employed. 
The  objection  that  the  contestee  waived  all  questions 
relating  to  the  identity  and  trustworthiness  of  the  bal- 
lots from  Americus  township  is  not  sustainable.  If  the 
same  rule  were  applied  to  the  contestor  which  he  in- 
vokes against  the  contestee,  the  matter  could  not  be 
considered.  The  objection  of  waiver  now  made  was 
not  urged  upon  the  trial  court.     It  is  not  necessary, 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. 145 

'  Moorhead  v.  Arnold. 

however,  to  rest  a  decision  upon  such  narrow  ground. 
The  contestor  makes  no  attempt  to  show  that  he  was 
injured  by  the  reopening  of  the  case.  He  asked  for 
no  delay,  claimed  no  change  in  circumstance  or  modi- 
fication of  condition  rendering  the  inquiry  prejudicial, 
produced  witnesses  in  his  own  behalf,  and  participated 
in  the  proceeding  until  he  voluntarily  rested.  Nor  is 
there  any  element  of  estoppel  in  the  case.  The  con- 
testor was  not  induced  to  give  up  any  rights  on  account 
of  what  the  contestee  did.  Besides  this,  the  public  had 
an  interest  in  the  contest  which  the  rival  claimants  to 
the  office  could  not  barter  away.  Arnold  and  Moor- 
head could  not  bind  the  contest  court  by  an  arrange- 
ment that  one  of  them  should  be  elected  by  a  canvass 
of  unidentified  returns,  and  the  court  was  not  obliged 
to  rest  under  the  imputation  that  its  findings  were 
based  upon  a  count  of  illegitimate  ballots.  It  had  the 
right  to  demand  the  production  of  further  evidence  if 
it  saw  fit,  and  to  open  the  proceedings  for  that  purpose. 
Upon  the  suggestion  to  it  of  suspicious  facts  it  was 
not  only  authorized,  but  was  under  obligation,  to  take 
the  steps  necessary  to  ascertain  the  truth. 

The  propriety  of  the  court's  conduct  in  opening  the 
case  is  not  to  be  determined  by  the  result  of  the  hear- 
ing, and  the  contestor  really  has  no  substantial  com- 
plaint to  make  except  that  the  court  found  against 
what  he  believes  to  be  the  weight  of  the  evidence.  If 
his  position  upon  that  subject  be  correct,  the  record  is 
such  that  under  the  established  rules  of  law  this  court 
can  grant  no  relief.  Therefore,  the  judgment  of  the 
district  court  is  affinhed. 

All  the  Justices  concurring. 


10-78  KAN. 
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KA.TE  Young  et  al.  v.  W.  H.  Bigger. 

No.  14,498.      (84  Pac  747.) 
SYLLABUS  BY  THE  COURT. 

1.  Ejectment — Partial  Recovery — Costs — Denial  of  Plaintiff*B 
Right  Need  Not  he  Alleged.  Where  a  petition  in  ejectaient 
alleges  a  full  title/  and  the  answer  includes  a  general  denial, 
coupled  with  the  statement  that  the  defendant  owns  only  a 
fractional  interest  in  the  property  and  has  no  information 
regarding  the  ownership  of  the  remainder,  the  plaintiff,  upon 
proof  of  partial  title,  is  entitled  to  a  proportionate  recovery 
and  to  a  judgment  for  his  costs,  such  a  case  not  being  within 
the  contemplation  of  the  code  provision  requiring  a  tenant 
in  common  in  suing  a  cotenant  for  the  possession  of  real 
estate  to  allege  that  the  defendant  has  denied  his  right. 

2.  Sufficiency  of  the  Evidence.    The  evidence  examined 

and  held  not  to  support  the  judgment. 

3.  Tenancy  in  Common  —  Payment  of  Taxes  by  a  Cotenant  — 
Lien.  The  owner  of  an  undivided  interest  in  real  estate  who 
is  not  in  receipt  of  any  income  from  it,  and  who  has  not 
ousted  his  cotenant,  is  entitled  upon  paying  taxes  on  the  en- 
tire property  to  a  lien  for  the  amount  paid  in  excess  of  his ' 
proper  proportion,  which  may  be  enforced  against  his 
cotenant's  grantee  who  takes  title  by  a  quitclaim  deed. 

Error  from  Wyandotte  court  of  common  pleas; 
William  G.  Holt,  judge.  Opinion  filed  February  10, 
1906.    Reversed. 

Thomas  J.  White,  for  plaintiffs  in  error. 
Keplinger  &  Trickett,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  W.  H.  Bigger  sued  Kate  and  Nannie 
Young  to  recover  the  possession  of  a  tract  of  land,  and 
for  mesne  profits.  The  plaintiff's  petition  was  general 
in  form,  and  claimed  a  complete  title.  The  answer 
included  a  general  denial,  coupled  with  a  statement 
that  the  defendants  owned  an  undivided  nine-twen- 
tieths of  the  land  and  had  no  information  as  to  who 
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owned  the  remaining  interest.  The  plaintiff  recovered 
a  judgment  for  the  possession  of  eleven-twentieths  of 
the  tract,  for  $132  as  his  share  of  the  rental  value  for 
twenty  months,  for  $55.15  on  account  of  taxes  paid 
on  the  entire  property,  and  for  costs.  The  defendants 
prosecute  error. 

Plaintiffs  in  error  contend  that  the  form  of  the  plain- 
tiffs petition  was  fatal  to  his  recovery  in  this  action 
because  of  the  requirement  of  section  597  of  the  civil 
code  (Gen.  Stat.  1901,  §  5084),  which  reads: 

"In  an  action  by  a  tenant  in  common  of  real  property 
against  a  cotenant,  the  plaintiff  must,  in  addition  to 
what  is  required  in  section  595,  state  in  his  petition 
that  the  defendant  either  denied  the  plaintiff's  right, 
or  did  some  act  amounting  ta  such  denial." 

The  contention  is  not  well  founded,  for  the  reason 
that  the  plaintiff  did  not  sue  as  a  tenant  in  common, 
but  as  one  having  complete  title  to  the  property.  That 
his  evidence  failed  to  support  his  claim  in  its  entirety 
did  not  affect  his  right  to  recover  the  interest  to  which 
he  established  his  title.  (Gatton  v.  Tolley,  22  Kan. 
678.)  The  defendants,  by  including  in  their  answer 
a  general  denial,  made  an  issue  upon  the  question 
whether  the  plaintiff  had  a  right  to  any  part  of  the 
property,  and,  the  proof  being  against  them,  they  were 
properly  taxed  with  the  costs.  The  fact  that  their 
pleading  only  claimed  title  for  themselves  to  nine- 
twentieths  of  the  land,  and  recited  that  they  had  no 
information  concerning  the  ownership  of  the  remain- 
ing interest,  has  no  bearing  on  the  matter.  Their  de- 
nial of  plaintiff's  claim  was  no  less  effective  because 
they  avowed  ignorance  of  the  real  fact,  or  because 
they  asserted  only  a  partial  title  for  themselves.  More- 
over, there  was  some  evidence  tending  to  show  that 
before  the  bringing  of  the  action  they  had  asserted 
an  exclusive  right  of  possession  as  against  the  plain- 
tiff. 

The  evidence  showed  that  in  1882  W.  E.  Winner, 
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having  then  a  full  title  to  the  land,  conveyed  an  un- 
divided eleven-twentieths  to  E.  H.  Allen.  A  tax  deed 
to  the  remaining  nine-twentieths,  the  validity  of  which 
is  not  assailed,  was  issued  to  Robert  Young  in  1895, 
and  the  title  so  created  passed  to  the  defendants  in 
1897.  On  October  6,  1903,  Winner  executed  a  war- 
ranty deed  to  the  entire  tract  to  the  plaintiff,  but  the 
instrument  passed  nothing,  for  the  grantor  had 
already  conveyed  away  eleven-twentieths  of  his  inter- 
est and  the  tax  deed  had  extinguished  his  title  to  the 
remainder.  On  October  20,  1903,  Allen  quitclaimed 
his  eleven-twentieths  to  the  plaintiff.  On  November  18, 
1902,  a  tax  deed  for  the  whole  property  was  issued  to 
B.  G.  Horton,  who  quitclaimed  to  the  plaintiff  on 
November  4,  1903.  This  deed  was  held  to  be  invalid 
as  a  conveyance  of  title.  It  results  from  this  evidence 
that  at  the  time  the  action  was  brought  the  plaintiff 
owned  eleven-twentieths  of  the  land  and  the  defend- 
ants nine-twentieths.  The  court  so  found,  and  the 
correctness  of  the  finding  is  not  challenged.  The  only 
remaining  matters  of  controversy  relate  to  the  money 
awards. 

The  action  was  brought  December  3,  1903.  The 
trial  was  completed  and  the  cause  submitted  to  the 
court  July  18,  1904.  The  decision  was  announced  and 
judgment  rendered  November  19,  1904.  The  court 
found  that  the  plaintiff  was  entitled  to  recover  $132 
as  his  proportionate  share  of  the  rent  for  twenty 
months.  This  finding  seems  to  be  based  upon  evidence 
of  the  reasonable  rental  value  of  the  property.  The 
plaintiffs  in  error  claim  that  they  were  tenants  in  com- 
mon who  had  not  ousted  their  cotenant,  and  were  only 
liable  for  a  share  of  the  rents  actually  received.  In 
the  brief  of  the  defendant  in  error  it  is  said : 

"We  recognize  the  rule  that  a  party  can  only  be 
liable  for  the  amount  of  rents  actually  received,  if 
that  amount  be  shown.  ...  It  is  not  disputed 
that  Young  was  in  possession  and  f  ented  and  received 
the  rent." 
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We  have  made  no  examination  of  the  evidence  to 
determine  whether  the  case  is  one  in  which  the  de- 
fendants might  be  chargeable  with  the  reasonable 
rental  value  of  the  property  irrespective  of  the  amount 
actually  received.  We  interpret  the  language  just 
quoted  as  an  admission  that  it  is  not.  Our  attention 
is  not  called  to  any  part  of  the  evidence  where  it  is 
shown  that  the  defendants  received  any  rent  what- 
ever. In  such  search  of  the  record  as  we  have  been 
able  to  make  we  find  none,  and  therefore  conclude  that 
upon  the  plaintiff's  own  theory  the  finding  complained 
of  was  erroneous.  The  finding  also  appears  to  lack 
support  from  another  standpoint.  No  explanation  is 
offered  of  the  period  for  which  a  recovery  of  rents  was 
allowed.  Plaintiff's  title  accrued,  as  has  been  stated, 
October  20,  1903.  The  judgment  was  rendered  thir- 
teen months  later.  The  tax  deed  under  which  the 
plaintiff  claimed,  but  which  was  held  to  convey  no 
title,  was  issued  twenty  months  before  the  time  the 
cause  was  submitted,  and  it  may  be  that  through  some 
inadvertence,  such  as  confusing  the  date  of  the  tax 
deed  with  that  of  Allen's  deed  to  the  plaintiff,  this 
period  was  assumed  to  be  that  for  which  the  defend- 
ants should  be  held  accountable  for  rents. 

The  court  allowed  the  plaintiff  a  lien  upon  the  de- 
fendants' interest  in  the  property  for  a  proportionate 
amount  of  the  taxes,  the  payment  of  which  was  evi- 
denced by  the  tax  deed  that  was  held  to  be  invalid. 
The  defendants  complain  of  this  on  the  ground  that 
inasmuch  as  the  plaintiff  was  a  part  owner  of  the 
property  when  Horton  conveyed  to  him  he  was  dis- 
qualified to  acquire  a  tax  title,  that  his  attempted  pur- 
chase of  one  operated  as  a  redemption,  and  that  he 
cannot  take  advantage  of  the  statute  requiring  the 
reimbursement  of  the  holder  of  a  tax  deed  which  is 
set  aside  on  account  of  defects.  There  was  evidence, 
however,  that  the  plaintiff  really  bought  the  tax  title 
before  he  had  any  interest  in  the  property,  although 
the  deed  in  consummation  of  the  purchase  was  not 
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made  untU  after  he  received  the  deed  from  Allen.  It 
will  not  be  necessary  to  determine  the  questions  thus 
suggested.  The  defendants  concede  that  the  plaintiff 
was  entitled  to  a  lien  on  their  interest  in  the  land  as 
for  taxes  paid,  but  say  that  he  could  not  enforce  it  in 
this  action  because  he  had  not  pleaded  a  claim  for  con- 
tribution. We  think  no  possible  prejudice  resulted 
to  the  defendants  from  the  manner  in  which  this 
matter  was  brought  to  the  attention  of  the  court,  and 
that  no  error  was  conmiited  in  respect  of  the  allowance 
made  to  the  plaintiff  for  taxes  paid. 

The  final  error  assigned  is  based  upon  the  refusal 
of  the  court  to  allow  the  defendants  to  charge  against 
the  plaintiff  a  part  of  the  taxes  which  they  had  paid 
upon  the  entire  property  before  he  acquired  any  inter- 
est in  it.  The  taxes  paid  by  the  defendants  upon  the 
part  of  the  property  owned  by  Allen  gave  them  a  lien 
upon  it,  as  against  him.  (17  A.  &  E.  Encycl.  of  L. 
686.)  Bigger,  when  he  bought  from  Allen,  received 
only  a  quitclaim  deed.  He  therefore  stood  in  the  shoes 
of  the  grantor.  He  acquired  no  higher  right  than 
Allen  had  had,  and  took  the  property  charged  with 
this  lien.  There  is  no  showing  that  when  these  taxes 
accrued  or  were  paid  the  defendants  had  ousted  their 
cotenants  or  were  in  the  receipt  of  any  income  from 
the  property.  We  therefore  think  the  court  erred  in 
not  allowing  the  defendants  credit  for  the  taxes  they 
had  paid  in  excess  of  their  due  proportion.  The  judg- 
ment is  reversed,  and  a  new  trial  ordered. 

AH  the  Justices  concurring. 
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In  the  Matter  of  the  Disbarment  of  C.  E.  Eluott. 

No.  14,682.      (84  Pac  750.) 
SYLLABUS  BY  THE  COURT. 

L  Eyidbncb — Privileged  Communication — Reqtdtite,  In  order 
for  a  communication  from  a  client  to  his  attorney  to  be 
confidential  and  to  impose  upon  the  attorney  the  duty  of  not 
disclosing  the  same  it  must  be  of  a  confidential  character, 
and  so  regarded,  at  least  by  the  elicit,  at  the  time,  and  must 
relate  to  a  matter  which  is  in  its  nature  private  and  prop- 
erly the  subject  of  confidoitial  disclosure. 

2. Attorney  and  Client — Publication  of  Communication 

by  Client.  An  answer  which  has  been  prepared  for  the  pur- 
pose of  being  filed  by  or  on  behalf  of  the  client,  and  which 
has  heea  read  by  the  notary,  with  the  consent  of  the  client, 
and  the  substance  of  which  has  been  given  by  the  client  to  a 
newspaper  reporter  and  published,  and  which  answer  has 
been  shown  by  the  client  to,  and — ^with  client's  consent — 
read  by,  an  attorney  appearing  against  said  client  in  the 
proceeding  in  which  it  was  to  be  filed,  and  the  substance  of 
which  answer  has  been  incorporated  into  a  petition  by  the 
client  against  his  attorney  and  filed  in  another  action,  is  not 
such  a  confidential  communication. 

8.  Attorneys — Disbarment  Proceeding — Limitation  of  Action, 
While  there  is  no  statute  of  limitations  which  is  technically 
applicable  to  a  disbarment  proceeding,  yet  where  the  alleged 
misconduct  set  forth  in  a  charge  is  shown  to  have  occurred 
more  than  thirteen  years  before  the  charge  is  filed  in  this 
court,  and  it  appears  that  proceedings  to  investigate  the  oc- 
currence were  Instituted  soon  thereafter  and  proceeded  so 
far  that  an  accusation  was  prepared  and  the  accused  made 
known  his  defense  thereto,  and  that  thereupon  the  district 
court  having  jurisdiction,  and  the  members  of  the  bar 
thereof,  dropped  further  proceedings,  and  thereafter  the 
judge  of  that  court  and  the  members  of  the  bar  recognized 
the  accused  professionally  and  socially,  this  court  will  not 
consider  such  charge.    It  is  at  least  stale. 

Original  proceeding  in  disbarment.     Opinion  filed 
February  10,  1906.    Accused  acquitted. 

W.  P.  Hackney,  for  the  accuser; 
Stanley,  Vermilion  &  Evans,  and  Gleed,  Ware  & 
Gleed,  for  the  accused. 
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The  opinion  of  the  court  was  delivered  by 

Smffh,  J.:  In  this  proceeding  this  court  is  the 
trier  of  the  facts  involved,  as  shown  by  the  evidence, 
as  well  as  of  the  questions  of  law  presented.  We 
must  weigh  the  evidence — ^must  determine  between 
conflicting  statements  what  is  most  probably  the 
truth.  The  evidence  is  presented  in  many  voluminous 
depositions  and  exhibits  thereto  attached;  so  we  have 
not  the  opportunity  of  a  jury  or  of  the  ordinary  trial 
court  of  observing  the  appearance  and  bearing  of  the 
witnesses  and  their  manner  of  testifjdng,  which  aids 
so  largely  in  determining  their  credibility. 

The  history,  therefore,  so  far  as  it  is  disclosed  by 
the  evidence,  of  the  accuser  and  of  the  accused  and 
other  witnesses,  and  especially  of  their  relations  to 
this  proceeding,  becomes  of  more  than  usual  impor- 
tance, as  does  also  the  animus  of  the  accuser,  dis- 
closed by  the  briefs.  The  following  is  a  general  out- 
line of  their  history,  as  shown  by  the  evidence : 

The  accused  was  admitted  to  the  bar  in  Illinois  in 
1882,  and  practiced  law  in  that  state  till  1885,  when 
he  came  to  Kansas  and  settled  at  Wellington,  where 
he  has  ever  since  practiced  his  profession.  It  is  con- 
ceded by  the  prosecution,  and  testified  to  by  his  asso- 
ciates, that  he  had  for  nearly  twenty  years  before  the 
filing  of  the  charges  in  this  proceeding  been  promi- 
nent in  the  practice  of  his  profession,  and  it  does  not 
appear  that  his  integrity  had  theretofore  been  ques- 
tioned, except  in  the  matter  set  forth  in  a  supple- 
mental charge  alleging  an  attempt  to  bribe  Judge  Ray 
in  1891,  to  which  we  will  recur. 

The  accuser,  Cleo  D.  Bumette,  was  admitted  to  the 
bar  in  1895,  and  after  serving  as  justice  of  the  peace 
and  probate  judge  went  into  partnership  with  the 
accused  in  1900.  His  ability  seems  to  have  been  well 
recognized,  and  it  does  not  appear  that  his  integrity 
was  ever  questioned  until  the  genuineness  of  a  letter 
copied  in  the  letter-book  of  Elliott  &  Bumette,  under 
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date  of  May  31,  1902,  was  disputed.  He  was  found 
guilty  of  forging  this  letter,  and  disbarred  by  the 
district  court  of  his  county  in  1903.  He  removed  to 
California  soon  after  his  disbarment  to  recuperate  his 
health,  but  returned  after  a  residence  there  of  some 
months,  and  in  June,  1905,  filed  the  charges  in  this 
proceeding. 

A  reading  of  the  testimony  of  the  accuser  and  the 
accused  impresses  one  with  the  apparent  frankness 
and  unevasiveness  of  the  accused  in  his  answer,  and 
in  giving  his  testimony,  while  the  accuser  in  one  part 
of  his  deposition  depicts  himself  as  being,  for  a  con- 
siderable period  of  time,  in  such  a  condition  of  mind 
as  to  be  practically  unconscious  of  what  took  place 
in  his  presence  and  unaccountable  therefor,  and  in 
another  part  he  recites,  to  the  minutest  details,  events 
which  he  says  occurred  within  the  same  period,  and 
in  connection  with  the  very  acts  for  which  by  reason 
of  his  mental  condition  he  claims  to  be  unaccountable. 
By  reason  of  this  we  have  been  unable,  where  a  crimi- 
nating fact  depends  upon  the  assertion  thereof  by  the 
accuser  alone  and  the  denial  thereof  by  the  accused, 
to  lind  the  existence  of  the  fact  established  by  the 
clear  and  satisfactory  evidence  requisite  to  sustain  a 
charge  of  this  character,  which  is  at  least  quasucrimi" 
nal.    (Peyton's  Appeal,  12  Kan.  398,  405.) 

The  accusation  in  this  case  contains  fourteen  sepa- 
rate charges : 

(1)  The  attempt  by  letter  to  coach  and  procure  a 
witness  to  falsify  by  denying  an  existing  fact.  We 
thmk  the  weight  of  the  evidence  is  adverse  to  the 
charge. 

(2)  Secreting  and  withholding  a  case-made.  It  is 
shown  and  admitted  that  the  accused  did  withhold  a 
case-made  for  a  day  and  two  nights  from  another  at- 
torney entitled  to  the  possession  of  it.  We  fail  to 
discover,  however,  that  any  fraud  or  wrong  was  in- 
tended or  accomplished  thereby. 

(3)  That  the  accused  perjured  himself  by  testifying 
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that  a  certain  answer  was  sworn  to  by  Bumette.  The 
answer  had  been  seen  by  the  accused,  was  signed  by 
Bumette,  and  was  duly  certified  as  sworn  to  by  a 
well-known  notary  public.  The  most  that  can  be  said 
is  that  the  accused  swore  to  a  conclusion  reached  in 
a  legal  manner,  and  did  not  know  the  fact  from  the 
evidence  of  his  own  senses.  This  was  not  perjury,  if 
he  believed  the  fact  to  exist,  but  simply  incompetent 
testimony. 

(4)  Misconduct  in  the  Smith  divorce  case.  We  find 
no  fact  in  this  case  that  should  disbar  an  attorney. 
The  contract  was  not  champertous. 

(5)  Blackmailing  Stevens  to  extort  money  from 
him.  This  charge  rests  entirely  on  the  evidence  of 
Stevens,  and  the  denial  of  the  most  important  parts 
by  the  accused.  No  denial,  however,  was  necessary. 
If  true,  the  story  makes  out  a  doubtful  case  of  at- 
tempted blackmail.  But  the  witness  discredits  him- 
self. "I  don't  remember,'*  given  in  answer  to  very 
numerous  questions  calling  for  facts  which  appear  to 
have  been  necessarily  within  his  knowledge,  is  the 
common  doak  of  a  smooth  prevaricator.  If  the  mem- 
ory of  this  witness  is  as  poor  as  his  cross-examination 
indicates,  it  would  be  quite  unsafe  to  base  an  impor- 
tant finding  of  fact  upon  it. 

(6,  7,  8,  and  11)  These  charges  all  relate  to  the  con- 
coctions of  whisky  and  morphine  claimed  to  have  been 
found  in  the  accused's  desk  in  the  office  of  Elliott  & 
Bumette.  It  is  claimed  both  of  them  drank  from  a 
bottle  in  the  desk  at  different  times,  and  that  by  rea- 
son thereof  Bumette  became  almost  a  physical  and 
mental  wreck.  The  charge  is  most  serious^ — a  charge 
of  poisoning.  If  the  death  of  Bumette  had  ensued, 
and  if  the  concoction  were  shown  to  have  been  the 
cause  thereof,  and  if  it  were  shown  that  the  same  had 
been  administered  by  Elliott,  or  that  the  poison  was 
by  Elliott  put  in  a  place  under  such  circumstances  that 
Bumette  would  probably  swallow  it,  with  a  design  on 
Elliott's  part  that  he  should  so  take  it,  the  crime  of 
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murder  in  the  first  degree  would  be  fully  established. 
If  the  facts  are  as  claimed,  and  the  concoction  was  of 
the  deadly  character  sought  to  be  proved,  the  crime 
is  lower  in  grade  only  because  death  did  not  ensue; 
but  the  same  moral  turpitude  is  involved. 

What  is  the  proof  to  establish  this  grave  charge? 
Elliott  testifies  that  he  had  bought  morphine  in  the 
town  (Wellington),  and  that  he  told  Bumette  so,  and 
also  told  him  that  he  (Bumette)  never  got  any  of  it. 
This  was  after  Bumette  returned  from  California,  and 
Bumette  does  not  seem  to  have  denied  the  statement, 
at  least  when  made.  Bumette  also  testifies  that  he 
did  not  buy  the  morphine  for  himself.  Elliott  denies 
that  he  gave  or  furnished  to  Bumette  such  a  decoc- 
tion or  caused  him  to  drink  the  same.  Bumette  testi- 
fies that  after  the  filing  of  the  disbarment  proceeding 
against  him  both  he  and  Elliott  were  under  the  in- 
fluence of  drugs  and  whisky  nearly  every  day.  For 
what  length  of  time  he  does  not  say,  nor  does  he  at 
any  time  say  that  Elliott  ihduced  him  or  asked  him  to 
drink.  The  identity  of  the  bottle  containing  the  liquid 
analyzed  by  Doctor  Mochel  with  the  one  taken  from 
Elliott's  desk  is  quite  well  established,  but  the  evi- 
dence of  the  identity  of  the  contents  thereof  is  not 
satisfactory.  According  to  analysis  and  evidence  of 
Doctor  Mochel,  if  Bumette's  testimony  as  to  the  fre- 
quency of  their  drinking  be  true,  both  Elliott  and 
Bumette  should  be  dead.  Pumette's  evidence  does 
not  fix  the  responsibility  of  the  drinking  any  more  on 
Elliott  than  upon  himself.  Even  when  pressed  to  do 
so  he  does  not  say  Elliott  induced  him  to  drink,  or 
even  that  they  drank  together,  but  says  "we  had  been 
drinking  it  at  the  oflSce." 

Nor  are  we  satisfied  that  Bumette's  physical  and 
mental  ill  health  resulted  from  the  use  of  the  concoc- 
tion of  whisky  and  morphine,  as  alleged.  The  testi- 
mony of  his  attending  physicians  tends  to  disprove 
rather  than  to  establish  this  theory.    In  short,  we  do 
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not  find  any  of  these  charges  sustained  by  the  evi- 
dence. 

(9)  This  is  really  a  double  charge:  (1)  A  con- 
spiracy between  Elliott  and  three  other  lawyers  in 
preparing  the  answer  of  Bumette  in  his  disbarment 
proceeding,  knowing  the  same  to  be  false;  (2)  that 
Elliott,  having  acted  as  attorney  for  Burnette  in  the 
disbarment  proceeding,  produced  a  copy  of  this  answer 
in  court,  offered  to  identify  it,  and  when  it  was  ruled 
out  as  a  privileged  communication  handed  it  to  a  mem- 
ber of  the  committee  appointed  to  prosecute.  The  first 
branch  of  this  charge  is  utterly  refuted  by  Burnette's 
own  letters  from  California,  and  a  number  of  wit- 
nesses, if  not  by  his  own  evidence.  The  facts  alleged 
in  the  second  part  of  the  charge  are  fully  established 
as  charged.  The  question  then  arises,  Was  the  answer 
a  privileged  communication?  We  answer  this  question 
in  the  negative. 

"In  order  for  a  communication  from  a  client  to  an 
attorney  to  be  within  the  rule  excluding  evidence 
thereof  on  the  ground  of  public  policy,  it  must  be  of 
a  confidential  character,  and  so  regarded,  at  least  by 
the  client,  at  the  time,  and  must  relate  to  a  matter 
which  is  in  its  nature  private  and  properly  the  sub- 
ject of  a  confidential  disclosure."  (23  A.  &  E.  EncycL 
of  L.  67,  and  cases  there  cited.) 

The  only  purpose  of  preparing  this  answer  evidently 
was  that  it  be  filed  in  court  in  the  case  in  which  it 
was  entitled  and  thus  made  public.  Bumette  had 
evidently  not  treated  it  as  private,  as  he  had  been  in- 
strumental in  having  the  substance  of  it  printed  in  a 
newspaper,  had  requested,  or  at  least  allowed,  the  no- 
tary before  whom  he  verified  it  to  read  it.  He  had  pre- 
viously presented  it  to  the  very  man  to  whom  Elliott 
is  alleged  to  have  presented  it,  allowed  him  to  read  it, 
and  not  only  urged  that  he  be  allowed  to  file  it  in  the 
same  case  in  which  the  breach  of  professional  secrecy 
is  charged  but  also  procured  others  to  solicit  that  privi- 
lege for  him.    He  had  also  made  the  answer  public  by 
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setting  forth  the  substance  of  it  in  a  petition  for  dam- 
ages against  Elliott  in  the  same  court. 

(10)  That  Elliott  conspired  with  others  and  advised 
Bumette  to  refuse  to  testify  on  August  6,  1903.  If 
after  Bumette  had  recovered  his  physical  and  mental 
health  he  had  testified  when  called  upon  as  a  witness  in 
court  regarding  the  facts  of  which  he  had  refused  to 
speak  months  before,  we  might  conclude  from  the  cir- 
cumstances that  he  had  been  influenced  by  some  one  in 
making  such  refusal.  Instead,  however,  he  again  re- 
fused to  speak,  and  at  a  time  when  it  cannot  be  claimed 
that  he  was  under  the  influence  of  Elliott  or  his  alleged 
coconspirators.  This  circumstance,  in  the  conflict  of 
evidence,  lends  preponderance  to  the  negative  of  the 
charge. 

(12)  That  for  the  year  previous  to  the  filing  of 
these  charges  the  accused  had  been  an  habitual  drunk- 
ard. The  evidence  shows  that  Elliott's  conduct  in  the 
respect  charged  has  been  far  from  exemplary — in  fact, 
has  been  such  at  times  as  should  subject  him  to  severe 
criticism.  Yet  the  evidence  of  the  successive  judges 
before  whom  he  has  pi^acticed  law  for  many  years 
shows  only  one  instance  in  which  Elliott  has  appeared 
in  court  in  such  a  condition  of  intoxication  as  to  at- 
tract attention  thereto,  or  to  affect  his  business  ca- 
pacity. No  client  of  his,  unless  it  be  Bumette,  has 
been  produced  to  testify  that  his  business  has  been  neg- 
lected, or  suffered  in  any  way  by  reason  of  Elliott's  in- 
temperance, or  who  has  testified  to  any  facts  that 
would  justify  such  conclusion.  True  it  is  that  a  man  is 
required  to  show  upon  his  admission  to  the  bar  that 
he  is  of  good  moral  dharacter.  His  license  to  practice 
after  he  is  admitted,  however,  wiH  not  be  revoked  on 
account  of  objectionable  personal  habits  until  it  is 
shown  that  such  habits  have  rendered  him  unable  to 
attend  properly  to  his  duties  as  a  lawyer,  or  have  ren- 
dered him  unworthy  of  the  great  trust  and  confidence 
generally  accorded  to  the  members  of  the  profession, 
or  that  such  habits  have  become  so  bad  as  to  scandalize 
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his  profession  or  the  courts  in  which  he  practices.  We 
do  not  think  the  evidence  sufficient  to  establish  either 
of  these  conditions  in  this  case. 

(13)  The  testimony  falls  so  far  short  of  sustaining 
this  charge  that  we  pass  it  without  discussion. 

(14)  Nearly  fourteen  years  before  the  filing  of 
these  charges  Elliott  had  a  conversation  with  Judge 
Ray  relating  to  a  sum  of  money  which  had  been  de- 
posited to  indemnify  sureties  on  bonds  for  the  appear- 
ance of  certain  defendants  in  criminal  cases  then  pend- 
ing in  Judge  Ray's  court.  From  his  understanding  of 
the  proposition  the  judge  was  justly  very  indignant. 
He  made  a  statement  in  open  court  soon  thereafter,  and 
appointed  a  committee  of  members  of  the  bar  to  draft 
a  charge  against  Elliott,  which  was  done.  Elliott 
thereupon  made  a  statement  of  his  understanding  of 
the  conversation  and  his  purpose  therein,  which  state- 
ment differed  radically  from  the  judge's  version.  El- 
liott's statement  seemed  plausible,  and  apparently  was 
given  credence  by  the  court  and  members  of  the  bar, 
as  the  proceeding  was  dropped;  and  Judge  Ray,  as  well 
as  the  members  of  the  bar  conversant  with  the  charge, 
thereafter  recognized  Elliott,  both  professionally  and 
socially,  as  no  men  of  right  thinking  could  have  done  if 
they  believed  Judge  Ray  had  not  been  mistaken  in  his 
version  of  the  matter. 

Conceding  there  is  no  statute  of  limitation  applicable 
to  a  charge  of  this  nature,  it  must  at  least  be  said  that 
it  is  very  stale;  and  in  this  gi^cm-criminal  proceeding 
the  action  of  the  court,  and  the  many  years'  acqui- 
escence therein  of  the  members  of  the  bar  to  whom  the 
alleged  facts  were  niade  known  at  the  time,  should  be 
regarded  as  an  acquittal  of  Elliott  of  this  charge.  At 
least,  the  claim  is  so  stale,  and  the  circumstances  so 
strongly  indicate  ihat  both  the  bench  and  the  bar  most 
intimately  associated  with  the  accused  concluded,  after 
hearing  the  version  which  he  gave  of  the  conversation, 
that  the  judge  was  mistaken  in  his  version  thereof,  that 
we  decline  to  reconsider  the  matter  now. 
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We  have,  we  may  say,  examined  with  care  each  of 
the  numerous  charges  in  succession,  and  the  evidence 
offered  in  support  of  the  same  and  in  rebuttal,  and  our 
conclusion  is  that  no  act  of  misconduct  charged  has 
been  so  clearly  established  by  the  evidence  as  to  justify 
the  disbarment  of  the  accused.  It  is  not  a  question  be- 
tween the  accuser  and  the  accused,  but  between  the  ac- 
cused and  the  public.  If  the  accused  has  been  shown 
to  be  guilty  of  such  misconduct  that  the  public  should 
be  protected  from  the  implied  recommendation  for  in- 
te^ty  with  which  he  is  armed  as  a  member  of  the  bar, 
that  reconmtiendation  should  be  withdrawn  and  he 
should  be  disbarred.  On  the  other  hand,  his  means  of 
livelihood  should  not  be  forfeited,  and  the  honorable 
position  to  which  his  ability  and  a  life  of  toil  have  en- 
titled him  should  not  be  wrested  from  him,  and  his  de- 
dinmg  years  embittered  with  disgrace,  unless  these 
criminating  charges  or  some  one  of  them  have  been 
clearly  established. 

Disposed  as  is  this  court  to  encourage  and  assist  in 
maintaining  a  high  standard  of  integrity  in  the  profes- 
sion of  which  we  are  members,  and  realizing  as  we  do 
that  no  profession,  except  perhaps  that  of  the  clergy, 
demands  a  cleaner  private  life  or  a  keener  sense  of  pro- 
fessional honor  than  does  that  of  the  lawyer,  we  are 
unable  under  the  evidence  in  this  case  to  impose  this 
^eat  forfeiture  and  penalty  upon  the  accused.  He  is 
therefore  acquitted. 

All  the  Justices  concurring. 
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The  State  op  Kansas  v.  F.  T.  Appleton. 

No.  14,661.      (84  Pac.  753.) 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Law — Grounds  for  a  New  Trial,  Under  section 
210  of  the  criminal  code  (Gen.  Stat.  1901,  §  5652)  new  trials 
may  be  awarded  in  criminal  cases  upon  the  gnrounds  for  which 
new  trials  may  be  granted  in  civil  cases,  if  such  procedure  is 
not  inconsistent  with  other  provisions  of  the  .criminal  code. 

2.  Parties — Action  against  the  State — Consent.  The  state  can- 
not be  sued  in  its  own  courts  except  with  its  own  consent, 
clearly  conferred  by  act  of  the  legislature. 

3.  Proceeding  to  Set  Aside  a  Judgment  of  Conviction. 

Section  210  of  the  criminal  code  (Gen.  Stat.  1901,  §5652), 
authorizing  the  awarding  of  new  trials  for  like  causes  and 
under  like  circumstances  as  in  civil  cases,  and  section  310  of 
the  civil  code  (Gen.  Stat.  1901,  §4758),  providing  for  in- 
stituting a  proceeding  to  obtain  a  new  trial  within  one  year 
after  final  judgment  has  been  rendered,  do  not  authorize  the 
commencement  of  a  proceeding  against  the  state  by  one  ad- 
judged guilty  of  a  public  offense  to  set  aside  the  judgment  of 
conviction  and  obtain  a  new  trial. 

Appeal  from  Rush  district  court;  Charles  E.  Lob- 
dell,  judge.  Opinion  filed  February  10,  1906.  Af- 
firmed. 

C.  C.  Coleman,  attorney-general,  and  /.  W.  McCor- 
mick,  county  attorney,  for  The  State, 
David  Ritchie,  and  G.  R.  McKee,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  F.  T.  Appleton  was  convicted  of 
murder  in  the  first  degree.  A  motion  for  a  new  trial 
was  denied,  judgment  was  rendered,  and  an  appeal 
was  taken  to  this  court,  where  the  judgment  was  af- 
firmed. (The  State  v.  Appleton,  70  Kan.  217,  78  Pac. 
445.)  Afterward,  and  just  within  a  year  from  convic- 
tion, he  filed  a  petition  asking  for  a  new  trial  on  the 
grounds  that  two  jurors  who  tried  him  werQ  preju- 
diced against  him,  although  upon  an  examination  of 
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their  qualifications  they  answered  that  they  were  free 
from  bias  or  prejudice,  and  that  sinc6  the  trial  some 
important  testimony  had  been  discovered  which  could 
not  have  been  sooner  discovered  by  him.  On  this  peti- 
tion a  summons  commanding  the  sheriff  to  notify  the 
state  and  county  attorney  was  issued,  and  a  copy  of  it 
was  delivered  to  the  county  attorney.  He  appeared 
specially  and  moved  the  court  to  quash  the  summons 
for  the  reason  that  the  court  had  no  jurisdiction  of  the 
defendant,  or  of  the  subject  of  the  proceeding;  that  the 
state,  being  a  sovereign  power,  could  not  be  sued  or 
brought  into  court  by  service  of  summons,  and  that 
Appleton  had  no  legal  capacity  to  sue.  The  court 
granted  the  motion  and  dismissed  the  proceeding,  and 
of  this  ruling  Appleton  complains. 

Although  his  motion  for  a  new  trial,  filed  inmiediately 
after  verdict,  in  pursuance  of  section  275  of  the  crimi- 
nal code  (Gen.  Stat.  1901,  §5713),  was  denied,  he  in- 
sists that  he  was  entitled  to  avail  himself  of  the  pro- 
visions of  section  310  of  the  civil  code  (Gen.  Stat.  1901, 
§  4758) ,  which  authorize  a  proceeding  to  obtain  a  new 
trial  after  the  term  at  which  the  trial  was  had  and 
within  a  year  after  final  judgment.    The  claim  is  based 
on  section  210  of  the  criminal  code  (Gren.  Stat.  1901, 
§5652),  which  provides  that  "verdicts  may  be  set 
aside  and  new  trials  awarded  on  the  application  of  the 
defendant;  and  continuances  may  be  granted  to  either 
party  in  criminal  cases  for  like  causes  and  under  the 
like  circumstances  as  in  civil  cases."     It  is  argued 
that  this  provision  does  not  apply  to  new  trials  of 
criminal  cases  f or^two  reasons :    One  is  that  the  clause, 
''for  like  causes  and  under  the  like  circumstances  as  in 
civil  cases,''  applies  only  to  continuances,  and  has  no 
application  to  the  setting  aside  of  verdicts  or  the 
awarding  of  new  trials.    The  punctuation  of  the  sec- 
tion, as  it  is  printed  in  the  General  Statutes  of  1901, 
where  there  is  a  separating,  semicolon  after  the  word 
"defendant,"  is  said  to  support  this  view.    The  section 

11—78  KAN. 
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was  enacted  in  1855  (Stat,  of  Kan.  Ter.,  ch.  129,  art.  6, 
§  17),  and  as  then  printed  a  comma,  instead  of  a  semi- 
colon, was  used  after  the  word  "defendant,"  and  it  ap- 
pears that  the  same  section  was  so  punctuated  in  the 
revisions  of  1859  (Kan.  Stat.  1859,  ch.  27,  §  189),  1862 
(Comp.  Laws  1862,  ch.  32,  §  189)  and  1868  (Gen.  Stat. 
1868,  ch.  82,  §210).  Punctuation  of  a  statute  is  not 
controlling,  and  certainly  the  changed  punctuation 
made  by  the  printer  or  compiler  in  the  recent  revision 
would  hardly  be  a  safe  guide  for  the  interpretation  of 
this  statute.  Taking  the  section  as  it  was  punctuated 
when  it  was  enacted,  or  laying  aside  the  matter  of  the 
punctuation  and  taking  the  structure  of  the  sentence, 
the  natural  import  is  that  the  last  clause  of  the  section 
applies  to  verdicts  and  new  trials  as  well  as  continu- 
ances. Unless  the  first  clause  of  the  section  is  modified 
by  the  last  the  first  would  seem  to  be  superfluous,  and 
under  the  general  rule  a  construction  which  gives  ef- 
fect to  statutory  language  is  preferred  over  one  which 
would  make  it  nugatory  and  useless.  The  purpose  of 
the  legislature  appears  to  have  been  to  carry  into  the 
criminal  code  the  provisions  of  the  civil  code  relating^ 
to  the  causes  and  circumstances  for  and  under  which 
verdicts  might  be  set  aside,  new  trials  awarded,  and 
continuances  granted,  so  far  as  they  may  be  applicable 
in  criminal  cases. 

It  is  further  contended  that  section  210  of  the  crimi- 
nal code  (Gen.  Stat.  1901,  §5652),  which  purports  ta 
borrow  some  of  the  provisions  of  the  civil  code,  should 
not  apply  because  section  275  of  the  criminal  code 
(Gen.  Stat.  1901,  §  5713)  specifies  the  causes  for  which 
a  new  trial  may  be  given.  It  appears  that  section  210 
is  the  earlier  provision,  it  having  been  enacted  in  1855 
(Stat,  of  Kan.  Ter.,  ch.  129,  art.  6,  §  17),  while  section 
275  was  not  passed  until  1859.  (Kan.  Stat.  1859,  ch. 
27,  §258.)  In  1859  section  210  was  reena6ted  and 
placed  in  the  criminal  code  with  section  275,  and  has 
been  in  every  revision  of  the  statutes  and  treated  as  an 
effective  provision  since  1859.    The  causes  for  a  new 
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trial  specified  in  section  275  are  limited,  and  hardly 
meet  the  exigencies  of  an  ordinary  case.  One  illustra- 
tion of  its  incompleteness  will  suffice.  It  provides  that 
a  new  trial  may  be  awarded  for  receiving  unauthorized 
or  illegal  testimony,  but  does  not  authorize  a  new  trial 
for  the  exclusion  of  competent  testimony  offered  in  be- 
half of  the  defendant.  It  has  been  the  uniform  prac- 
tice from  the  beginning  to  allow  new  trials  in  criminal 
cases  upon  this  ground,  and  in  fact  for  every  cause  for 
which  a  new  trial  may  be  granted  in  civil  cases.  So  it 
was  said,  in  The  State  v.  Bogue,  52  Kan.  79,  84,  34  Pac. 
411 :  "We  also  think  section  210  of  the  criminal  code 
authorizes  the  granting  of  new  trials  for  like  causes  as 
in  civil  cases,  and  that  section  275  in  no  way  prejudices 
the  defendant's  right  in  that  particular." 

It  is  true  that  some  language  was  used  by  Chief 
Justice  Doster,  in  Asbell  v.  The  State,  60  Kan.  51,  55 
Pac.  338,  suggesting  a  contrary  view,  but  as  will  be 
observed  it  was  found  unnecessary  to  determine 
whether  new  trials  could  be  awarded  in  criminal  cases 
upon  the  same  grounds  as  in  civil  cases,  and  therefore 
no  decision  of  the  question  was  made,  and  the  accepted 
rule  was  not  disturbed. 

While  section  210  of  the  criminal  code  enlarges  the 
grounds  upon  which  a  new  trial  may  be  awarded, 
neither  that  section  nor  section  310  of  the  civil  code, 
singly  or  taken  together,  have  the  effect  to  authorize 
the  institution  of  a  proceeding  against  the  state.  The 
last-named  section  provides  that  where  the  grounds  for 
a  new  trial  could  not  with  reasonable  diligence  have 
been  discovered  before,  but  are  discovered  after,  the 
term  at  which  a  trial  was  had  a  proceeding  may  be 
broirght  to  obtain  another  trial. 

The  proceeding  contemplated  by  that  section  is  in  a 
sense  a  new  one,  brought  after  judgment  is  rendered 
and  the  parties  are  no  longer  in  court.  To  institute 
the  procc^ing  a  petition  must  be  filed  and  a  summons 
issued,  as  is  done  in  the  commencement  of  a  civil  action. 
There  may  be  actual  or  constructive  service  of  the  sum- 


Digitized  by  LjOOQIC 


164    SUPREME  COURT  OF  KANSAS. 

The  State  v.  Appleton.* 

mons,  the  same  as  in  ordinary  cases,  and  unless  a  party 
is  brought  into  court  in  the  proper  manner  no  jurisdic- 
tion is  obtained.  The  case  is  placed  on  the  trial  docket, 
witnesses  are  examined  in  open  court,  and  depositions 
may  be  taken  as  in  other  cases,  and  it  proceeds 
throughout  as  a  new  proceeding.  While  it  brings  up 
•for  reconsideration  the  questions  involved  in  the  for- 
mer case,  it  is  distinct  from  that  case,  and  the  parties 
must  be  brought  into  court  again  on  original  process 
before  jurisdiction  to  grant  the  relief  asked  is  ac- 
quired. 

A  prerogative  of  sovereignty  which  belongs  to  a 
state  is  that  it  cannot  be  brought  into  court  to  answer 
claims  made  against  it  unless  express  consent  to  that 
end  has  been  given.  The  power  to  give  consent  rests 
in  the  legislature,  and  plaintiff  has  not  called  our  at- 
tention to  any  statute  authorizing  a  suit  against  the 
state.  It  is  contended  here,  as  it  was  in  Asbell  v.  The 
State,  60  Kan.  51,  55  Pac.  338,  that  section  210  of  the 
criminal  code,  in  connection  with  section  310  of  the 
civil  code,  furnishes  sufficient  authority  for  bringing 
the  state  into  court  upon  a  summons  issued  at  the  in- 
stance of  one  who  has  been  convicted  of  an  offense. 
There  is  nothing  in  these  sections  indicating  a  legisla- 
tive purpose  of  abrogating  the  prerogative  of  sover- 
eignty and  the  giving  of  consent  that  the  state  may  be 
sued  in  either  civil  or  criminal  cases.  Courts  cannot 
resort  to  forced  constructions  or  questionable  implica- 
tions to  find  such  consent.  The  rule  is  that  as  statutes 
giving  the  power  to  sue  the  state  are  in  derogation  of 
a  sovereign  power  they  should  be  construed  strictly. 
As  was  said  in  Asbell  v.  The  State,  supra: 

"To  compel  a  state,  upon  theories  of  doubtful  statu- 
tory interpretation,  to  appear  as  defendant  suitor  in 
its  own  courts,  and  to  litigate  with  private  parties  as 
to  whether  it  had  abnegated  its  sovereignty  or  its  right 
of  exemption  from  suit,  would  be  intolerable.  .  .  . 
In  its  grace  and  favor  it  may  waive  its  sovereign  right 
of  exemption,  but  the  waiver  must  be  made  in  express 
terms,  or  at  least  in  terms  so  clear  and  unambiguous 
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as  necessarily  to  force  upon  the  mind  the  implication 
of  waiver."    (Page  55.) 

Whether  the  proceeding  brought  by  plaintiff  is  re- 
garded as  a  conmion-law  writ  of  coram  nobis,  or  a 
statutory  proceeding  to  obtain  a  new  trial,  the  result 
must  be  the  same,  as  the  legislature  has  never  in  clear 
terms  authorized  the  institution  of  such  a  proceeding 
against  the  state. 

The  judgment  of  the  district  court  is  therefore  af- 
firmed. 

All  the  Justices  concurring. 


78       166| 

The  City  op  Ottawa  v.  Mary  Johnson.  ^z==:r-A 

No.  14,676.     (84  Pac.  749.)  g      ^U 

SYLLABUS  BY  THE  COURT. 

Appeal  Bond — Signed  by  Defendant  Alone — Validity,  Where  a 
defendant  upon  conviction  in  police  court  offers  an  appeal 
bond  signed  only  by  himself,  and  the  police  judge  approves  it 
and  discharges  him  from  custody,  it  is  error  for  the  district 
court  to  dismiss  the  appeal  because  the  bond  lacks  the  signa- 
ture of  a  surety,  although  the  statute  provides  that  no  appeal 
shall  be  allowed  unless  the  appellant  enters  into  a  recogni- 
zance with  good  and  sufficient  security,  to  be  approved  by 
the  police  judge,  for  his  appearance  in  the  district  court  to 
answer  the  charge  against  him. 

Appeal  from  Franklin  district  court;  Charles  A. 
Smart,  judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

George  D.  Rathbun,  for  appeU^. 
Gamble  &  Costigan,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  On  May  29,  1905,  Mary  Johnson  was 
convicted  in  the  police  court  of  the  violation  of  an  or- 
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dinance  of  a  city  of  the  second  class.  On  the  same  day, 
for  the  purpose  of  effecting  an  appeal  to  the  district 
court,  she  presented  a  bond  for  her  appearance  at  the 
next  term  thereof,  signed  by  herself  but  by  no  other 
person.  The  police  judge  indorsed  his  approval  upon 
the  bond,  and  the  defendant  was  discharged  from  cus- 
tody. At  the  next  term  of  the  district  court,  in  Sep- 
tember, she  appeared  for  trial,  and  the  prosecution 
moved  to  dismiss  the  appeal  upon  the  ground  that  the 
bond,  being  signed  by  no  one  except  the  plaintiff,  was 
void.  The  motion  was  allowed,  and  the  d^endant  upon 
an  appeal  to  this  court  presents  the  single  question  of 
the  correctness  of  that  ruling. 

In  behalf  of  the  appellee  it  is  argued  that  the  statute 
(Gen.  Stat.  1901,  §  1041)  makes  it  a  condition  of  the 
allowance  of  an  appeal  from  a  conviction  in  police 
court  that  the  defendant  shall  enter  into*  a  recogni- 
zance, "with  good  and  sufficient  security  to  be  ap- 
proved by  the  police  judge,"  for  his  appearance  in  the 
district  court;  that  the  word  "security^'  as  there  used 
means  "surety";  and  that  the  bond  given  in  this  case, 
not  being  signed  by  a  surety,  failed  to  comply  with  the 
statute,  and  was  therefore  an  absolute  nullity  and  con- 
ferred no  jurisdiction,  upon  the  district  court.  To  this 
we  cannot  agree.  It  was  held  in  McClelland  Bros.  v. 
Allison,  34  Kan.  155,  8  Pac.  239,  that  an  appeal  bond 
approved  by  a  justice  of  the  peace  in  a  civil  case, 
signed  only  by  the  parties  against  whom  the  judgment 
had  been  rendered,  was  not  entirely  void,  and  might  be 
amended,  although  the  statute  (Gen.  Stat.  1901, 
§  5354)  required  that  it  should  be  signed  by  "at  least 
one  good  and  sufficient  surety."  It  is  true  that  there 
is  express  statutory  authority  (Gen.  Stat.  1901,  §  5361) 
for  renewing  an  appeal  bond  in  a  civil  case  where  the 
surety  is  insufficient  or  the  undertaking  is  defective  in 
form  or  amount,  while  the  criminal  code  contains  no 
corresponding  provision."  In  the  case  cited  the  statute 
permitting  such  renewal  was  referred  to,  but  the  con- 
clusion reached  involved  a  holding  that  the  bond  there 
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under  consideration,  although  lacking  a  surety,  was 
not  absolutely  void,  and  a  distinction  was  noted  in  that 
regard  between  such  a  bond  and  one  running  to  the 
wrong  obligee,  which  was  de6ided  in  Lovitt  v.  WeUing- 
ton  &  Western  Kid.  Co.,  26  Kan.  297,  to  be  without  ef- 
fect for  any  purpose. 

It  is  said,  and  there  appears  to  be  no  authority  to  the 
contrary,  that  "although  the  statute  provides  that 
recognizances  shall  be  executed  by  two  sureties,  a 
recognizance  is  not  invalid  because  executed  by  one 
only.'*  (3  A.  &  E.  Encycl.  of  L.  683.  See,  also,  2  Cyc. 
922.)  Upon  the  same  principle  it  seems  clear  that  a 
recognizance  upon  appeal,  entered  into  by  a  defendant 
without  any  surety  whatever,  although  it  fails  to  meet 
fully  the  requirements  of  the  law,  is  not  utterly  void, 
but  if  approved  and  acted  upon  is  effective  to  bind  the 
signer  and  confer  jurisdiction  upon  the  appellate  court. 

No  question  is  presented  regarding  the  right  of  the 
district  court  to  require  the  giving  of  a  further  recog- 
nizance. 

The  judgment  is  reversed,  with  directions  to  deny 
the  motion  to  dismiss. 

All  the  Justices  concurring. 


Digitized  by  VnOOQ IC 


168  SUPREME  COURT  OF  KANSAS. 

Railroad  Co.  v.  Railroad  Commissioners. 


73    3^       The  Kansas  City,  Outer  Belt  and  Electric  Rail- 

^ '  ROAD  Company  v.  The  Board  op  Railroad  Com- 

missioners  of  the  State  of  Kansas  et  al. 

No.  14,696.     (84  Pac  755.) 
SYLLABUS  BY  THE  COURT. 

1.  Rahaoad  Commissioners— /urtsdiction  Does  Not  Extend  to 
Eleetrie  RaUroads.  In  giving  the  board  of  railroad  commis- 
sioners supervision  over  railroads  operated  by  steam  the 
statute  by  implication  denies  them  i>ower  over  railroads  op- 
erated only  by  electricity. 

2. Statutory  Definition  of  ''Railroad  Company" — Road 

Operated  by  Steam,  In  defining  the  term  '^railroad  company^ 
as  used  in  the  railroad  commissioners  law  (Gen.  Stat.  1901, 
§  5997)  to  mean  a  company  whose  road  is  operated  by  steam, 
the  statute  forbids  such  term's  being  construed  to  include 
a  company  owning  a  road  operated  only  by  electricity,  ex- 
cept where  such  intention  may  be  expressly  manifested. 

8. Determination  of  Applications  for  Permiesion  to  Cross 

Tracks  of  Other  Roads.  The  section  of  the  statute  which 
gives  the  board  of  railroad  commissioners  authority  to  hear 
and  determine  the  application  of  a  railroad  company  for  per- 
mission to  cross  its  track  "with  any  other  railroad  ui>on  the 
grounds  of  such  other  railway  corporation''  (Gen.  Stat.  1901, 
§  5974)  does  not  apply  to  a  case  where  a  railroad  company 
seeks  to  cross  the  track  of  a  railway  company  whose  line  is 
operated  entirely  by  electricity. 

4. Electric  Railroad — Permission  to  Use  Steam — Juris- 
diction of  Commissioners.  A  line  of  railway  which  is  so 
,  constructed  as  to  be  operated  only  by  electricity,  and  which 
is  in  fact  so  operated,  is  not  a  railroad  operated  by  steam 
within  the  meaning  of  the  railroad  commissioners  law,  even 
although  it  is  owned  and  managed  by  a  corporation  whose 
charter  permits  the  use  of  steam  as  a  motive  i>ower. 

5. Application  by  Steam  Railroad  to  Cross  Electric  Rail- 
road. The  board  of  railroad  commissioners  has  no  jurisdic- 
tion to  entertain  an  application  by  a  railroad  company  for 
leave  to  cross  its  track  with  that  of  a  railway  company  using 
only  electricity  as  a  motive  power. 

Original  proceeding  in  mandamus.     Opinion  filed 
February  10, 1906.    Peremptory  writ  denied. 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906.  169 

Railroad  Co.  v.  Railroad  Commissioners. 

John  A.  Eaton,  and  H.  L.  Alden,  for  plaintiff. 
Carr  W.  Taylor,  and  C.  F.  &  S.  D.  Hutchnngs,  for  de- 
fendants. 


The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Kansas  City,  Outer  Belt  and  Elec- 
tric Railroad  Company,  which  for  convenience  will  in 
this  discussion  be  designated  as  the  railroad  company, 
is  a  corporation  engaged  in  the  construction  of  an  or- 
dinary railroad,  to  be  operated  by  steam.  The  Kansas 
City  Western  Railway  Company,  which  will  be  called 
the  electric  railway  company,  is  a  corporation  engaged 
in  the  operation  of  what  it  describes  as  a  street-rail- 
way, extending  from  Kansas  City  to  Leavenworth.  The 
former  company,  desiring  to  build  its  road  so  as  to 
cross  that  of  the  latter  at  a  point  within  the  city  of 
Kansas  City,  Kan.,  not  upon  a  street  or  other  public 
place,  made  an  application  to  the  board  of  railroad  com- 
missioners asking  that  it  investigate  the  matter  and 
make  an  order  permitting  such  crossing  and  fixing  the 
manner  in  which  it  should  be  made.  The  board  dis- 
missed the  application  upon  the  ground  that  it  had  no 
jurisdiction.  The  railroad  company  now  seeks  by  man- 
damus to  compel  the  board  to  entertain  its  application 
and  make  a  decision  upon  the  merits.  An  alternative 
writ  has  been  issued,  an  answer  filed,  and  the  facts 
agreed  upon. 

The  plaintiff  founds  its  action  upon  that  part  of  sec- 
tion 5974  of  the  General  Statutes  of  1901  which  reads : 

''Any  railroad  company  authorized  to  operate  a  rail- 
road in  this  state  desiring  to  cross  or  unite  its  track 
with  any  other  railroad  upon  the  grounds  of  such  other 
railway  corporation  shall  make  application  in  writing 
to  the  board  of  railroad  commissioners,  stating  the 
place  of  crossing  or  intersection ;  whereupon  the  board 
of  railroad  commissioners  shall  fix  a  day  for  the  hear- 
ing of  such  application,  and  notify  the  railway  cor- 
porations interested,  at  which  tim^,  unless  further 
time  be  granted  by  the  board,  the  corporations  inter- 
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ested  shall  be  heard  in  regard  to  the  necessity,  place, 
manner  and  time  of  such  crossing  or  connection;  and 
upon  such  hearing  either  party,  or  the  board,  may  call 
and  examine  witnesses  in  regard  to  the  matter;  and  the 
board  shall,  after  such  hearing  and  a  personal  exami- 
nation of  the  locality  where  a  crossing  or  connection 
is  desired,  determine  whether  there  is  a  necessity  for 
such  crossing  or  not,  and,  if  so,  the  place  thereof, 
whether  it  shall  be  over  or  under  the  existing  railroad, 
or  at  grade,  and  in  other  respects  the  manner  of  such 
crossing  and  the  terms  upon  which  the  same  shall  be 
made  and  maintained." 

The  question  to  be  determined  is  whether  the  electric 
railway  company  is  a  railroad  company  within  the 
meaning  of  this  statute.  The  plaintiff  claims  that  it  is. 
The  defendants  claim  that  it  is  not,  for  these  reasons : 
(1)  That  it  is  engaged  in  operating  a  street-railway 
only,  while  the  statute  has  no  application  to  any  roads 
but  such  as  for  the  purpose  of  the  distinction  are 
called  commercial  railroads,  and  (2)  that  it  employs 
only  electricity  as  a  motive  power,  while  the  statute 
applies  only  to  railroads  operated  by  steam. 

While  the  word  "railroad"  in  an  act  of  the  legisla- 
ture is  ordinarily  held  not  to  include  a  street-railway 
(The  State  v.  Cain,  69  Kan.  186,*  76  Pac.  443),  this  is 
not  an  arbitrary  and  inflexible  rule,  and  where  street- 
railways  are  within  the  spirit  and  purpose  of  a  law,  al- 
though not  expressly  named,  they  have  been  regarded 
as  covered  by  the  general  term  "railroad."  (For  illus- 
trations of  both  classes  of  cases,  see  7  Words  and 
Phrases  Judicially  Defined,  pp.  5904-5907.  See,  also. 
Railroad  Co.  v  Jackson,  70  Kan.  791,  79  Pac.  662.) 
In  the  present  case  it  will  not  be  necessary  to  decide 
whether  the  statute  invoked  by  plaintiff  was  intended 
to  apply  to  any  but  commercial  railroads,  nor  whether 
under  the  agreed  facts  the  line  operated  by  the  electric 
railway  company  was  strictly  a  street-railway,  which  is 
itself  a  question  not  free  from  doubt.  The  section 
from  which  the  foregoing  quotation  is  made  is  a  part 
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of  chapter  286  of  the  Laws  of  1901,  section  37  of  which 
(Gen.  Stat.  1901,  §  5997)  reads: 

"In  construing  this  act,  unless  such  meaning  be  re- 
pugnant to  the  context  or  the  manifest  intention  of 
the  legislature,  the  term  'railroad  company'  shall  in- 
clude and  be  construed  to  mean  any  incorporated  rail- 
road company,  or  any  express  or  transportation  com- 
pany or  other  common  carrier,  or  any  railroad-bridge 
company,  or  any  person  or  persons,  lessee,  assignee, 
trustee,  receiver,  partnership,  joint-stock  company,  or 
corporation,  engaged  wholly,  partially,  jointly  or  sev- 
erally in  laying  out,  constructing,  owning,  operating, 
using  or  maintaining  any  railroad  operated  by  steam, 
or  any  portion  or  part  of  such  railroad  line.  The  word 
'person'  shall  include  persons,  partnerships,  joint-stock 
companies,  or  corporations." 

A  first  consideration  of  this  section  naturally  cre- 
ates an  impression  that  its  intention  and  effect  is  to 
confine  the  operation  of  the  law  absolutely  to  steam 
railroads,  which  impression  is  intensified  by  an  exami- 
nation of  section  7  of  the  same  act  (Gen.  Stat.  1901, 
§5967),  reading: 

"Said  commissioners  shall  have  the  general  super- 
vision of  all  railroads  operated  by  steam  within  the 
state,  and  all  express  companies,  sleeping-car  com- 
panies, and  all  other  persons,  companies  or  corpora- 
tions doing  business  as  common  carriers  in  this  state ; 
and  shall  inquire  into  any  neglect  or  violations  of  the 
laws  of  this  state  by  any  person,  company  or  corpora- 
tion engaged  in  the  business  of  transportation  of  per- 
sons or  property  therein,  or  by  the  officers,  agents  or 
employees  thereof;  and  shall  also  from  time  to  time 
carefully  examine  and  inspect  the  condition  of  each 
railroad  in  the  state,  and  of  its  equipment,  and  the 
manner  of  its  conduct  and  management  with  reference 
to  the  public  safety  and  convenience." 

These  two  sections  are  but  reenactments  of  parts  of 
the  original  act  creating  a  board  of  railroad  commis- 
sioners in  this  state  (Laws  1883,  ch.  124,  §§5,  26), 
which  was  repealed  in  1898  (Laws  1898,  ch.  29)  and 
readopted  with  various  changes  in  1901.    Their  lan- 
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guage  was  apparently  borrowed  from  an  Iowa  law 
passed  in  1878.  (Laws  of  Iowa,  1878,  ch.  77,  §§  8, 16.) 
It  might  be  argued  that  at  the  time  the  test  of  being 
"operated  by  steam"  was  adopted  as  a  means  of  classi- 
fying railroads  steam  was  the  only  recognized  motive 
power  employed  for  rapid  transit,  and  that  therefore 
the  phrase  should  be  interpreted  as  covering  any 
mechanical  force,  such  as  electricity,  that  afterward 
came  into  use  for  that  purpose.  This  view  was  taken 
by  the  New  York  supreme  court  (73  N.  Y.  Supr.  Ct. 
366,  21  N.  Y.  Supp.  1046)  of  a  similar  expression  oc- 
curring in  a  contract  entered  into  in  1882,  but  the 
court  of  appeals  was  of  a  different  opinion  and  accord- 
ingly reversed  the  case.  (P.  P.  &  C.  /•  R.  R.  Co.  v.  C.  I. 
&  B.  R.  R.  Co.,  144  N.  Y.  152,  39  N.  E.  17,  26  L..  R.  A. 
610.)  If  the  argument  were  otherwise  convincing  the 
failure  to  modify  the  language  of  the  sections  quoted 
in  1901,  when  the  entire  act  was  remodeled,  must  be 
taken  to  indicate  that  notwithstanding  the  changed 
conditions  since  the  board  of  railroad  conmtiissioners 
was  first  established  the  legislature  was  still  content 
to  limit  its  powers  to  the  control  of  railroads  operated 
by  steam. 

The  plaintiff,  however,  contends  that  a  close  scru- 
tiny of  both  sections  will  justify  the  conclusion  that 
the  phrase  "operated  by  steam"  is  intended  to  limit 
the  word  "railroad"  only  with  respect  to  its  use  in  the 
very  clause  in  which  it  occurs,  and  that  it  is  not  to  be 
regarded  as  having  relation  to  any  other  part  of  the 
sentence.  By  this  method  the  construction  to  be  placed 
upon  section  37  (Gten.  Stat.  1901,  §  5997)  might  be 
thus  indicated:  "The  term  'railroad  company'  shall 
include  and  be  construed  to  mean  (1)  any  incorporated 
railroad  company,  or  (2)  any  express  or  transporta- 
tion company  or  other  common  carrier,  or  (3)  any 
railroad-bridge  company,  or  (4)  any  person  .  .  . 
or  corporation,  engaged  ...  in  laying  out,  con- 
structing, owning,  operating,  using  or  maintaining  any 
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railroad  operated  by  steam."  And  that  of  section  7 
(Gen.  Stat.  1901,  §  5967)  in  this  manner:  "Said  com- 
missioners shall  have  the  general  supervision  of  (1) 
all  railroads  operated  by  steam  within  the  state,  and 

(2)  all  express  companies,  sleeping-car  companies,  and 

(3)  all  other  persons,  companies  or  corporations  doing 
business  as  common  carriers  in  this  state.'' 

Granting  that  the  interpretation  suggested  is  con- 
sistent with  the  rules  of  grammar,  and  even  assuming 
that  it  would  be  required  by  a  close  adherence  to  the 
very  letter  of  the  statute,  its  adoption  is  forbidden  by 
two  considerations :  It  would  manifestly  give  the  law 
a  broader  operation  than  ever  could  have  been  in- 
tended, and  it  would  entirely  destroy  the  force  of  the 
words  "operated  by  steam."  It  requires  no  argument 
to  prove  or  example  to  illustrate  that  it  was  not  the 
purpose  of  the  legislature  to  vest  in  the  railroad  com- 
missioners jurisdiction  over  all  railroad-bridge  com- 
panies and  all  transfer  companies,  or  even  over  com- 
mon carriers  of  every  sort.  If  such  were  the  case  there 
could  be  no  occasion  for  distinguishing  between  the 
different  classes  of  railroads.  The  express  and  re- 
peated aflSrmance  that  the  board  is  to  exercise  control 
over  railroads  operated  by  steam  by  the  plainest  im- 
plication denotes  that  railroads  not  so  operated  are 
excluded  from  the  scope  of  its  duties. 

We  conclude  that  the  railroad  commissioners  have 
no  general  jurisdiction  over  a  company  engaged  in  the 
operation  of  an  electric  railway;  that  such  a  company 
is  not  included  within  the  term  "railroad  company"  as 
ordinarily  employed  in  the  statute  referred  to;  and 
that  the  language  of  the  section  relating  to  the  cross- 
ing of  railroad-tracks  does  not  manifest  an  intention 
to  give  that  part  of  the  law  any  wider  application  in 
this  respect. 

A  final  claim  of  the  plaintiff  is  that  the  electric  rail- 
way company  is  within  the  control  of  the  board  of  rail- 
road commissioners  by  reason  of  the  fact  that  the 
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charters  under  which  it  exists  and  does  business  au- 
thorize it  to  employ  steam  as  a  motive  power,  although 
it  in  fact  has  not  done  so.  It  is  agreed  that  the  road 
as  now  constructed  is  only  adapted  to  the  use  of  elec- 
tricity; that  being  true,  its  owner  is  not  now  engaged 
"in  laying  out,  constructing,  owning,  operating,  using 
or  maintaining  any  railroad  operated  by  steam,''  and . 
is  not  within  the  terms  of  the  statute. 

A  peremptory  writ  is  denied. 

All  the  Justices  concurring. 


Emelia  New,  and  Robert  H.  Clogston,  as  Trustee 
of  Emelia  New,  a  Convict,  v.  J.  A.  Smfth  et  al. 

No.  14,306.      (84  Pac  1030.) 
SYLLABUS  BY  THE  COURT. 

1.  Parties — Action  to  Recover  Convicfa  Estate — Trustee,  An 
action  for  the  recovery  of  property  belonging  to  a  convict 
under  sentence  and  imprisonment  for  a  term  less  than  life 
can  only  be  maintained  by  a  trustee. 

2.  Improper  Joinder  —  Demurrer  —  Surplusage.    Where 

such  an  action  is  brought  in  the  name  of  the  trustee,  and  the 
petition  states  a  cause  of  action  in  his  behalf,  the  convict  be- 
ing also  named  as  a  party  plaintiff,  the  allegations  with  ref- 
erence to  the  convict's  right  to  join  as  a  plaintiff  should  be 
treated  on  demurrer  as  mere  surplusage. 

3.  Petition  —  Duplicity  —  Motion  to  Separate  and  Number. 
When  a  petition  sets  up  a  cause  of  action  in  ejectment  and 
another  for  rents  and  profits,  a  motion  separately  to  state 
and  number  the  two  caused  of  action  should  be  allowed. 

Error  from  Greenwood  district  court;  Granville  P. 
Airman,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

John  StoweU,  and  Robert  H.  Clogston,  for  plaintiffs 
in  error. 

Rossington  &  Smith,  and  Samuel  Bamum,  for  de- 
fendants in  error.  _  jij 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  is  a  proceeding  in  error  from  a 
judgment  sustaining  a  demurrer  to  a  petition  in  which 
is  also  involved  a  ruling  of  the  court  requiring  plain- 
tiffs separately  to  state  and  number  the  different 
causes  of  action  stated  in  the  petition.  The  motion  was 
allowed  to  the  original  petition,  and  the  demurrer  sus- 
tained to  the  amended  petition.  The  subject-matter 
of  the  controversy  in  this  action  has  been  before  the 
court  in  Smith  v.  Becker,  62  Kan.  541,  64  Pac.  70,  58 
L  R.  A.  141,  and  New  v.  Smith,  68  Kan.  807,  74  Pac. 
610.   The  original  petition  reads  as  follows : 

**In  the  District  Court  of  Greenwood  County,  Kanaae, 
''Emeua  New,  and  Robert  H.  Clogston,  as  Trustee  of  EmeUa 
New,  a  Convict,  Plaintiffs, 

V. 

J.  A.  Smith  and  H.  M.  Brown,  Defendants, 

"PETITION. 

"The  plaintiff  Emelia  New  is  now  and  has  been  a 
convict  in  the  state  penitentiary,  at  Lansing,  Kan., 
since  the  25th  day  of  January,  1898,  having  been  sen- 
tenced on  the  24th  day  of  January,  1898,  by  the  dis- 
trict court  of  Greenwood  county,  Kansas,  for  her  nat- 
ural life,  upon  a  verdict  of  being  accessory  to  the  mur- 
der of  her  husband,  Joseph  New,  who  was  shot  and 
instantly  killed  on  the  evening  of  October  31,  1897. 
That  afterward,  and  on  the  7th  day  of  January,  1899, 
the  Honorable  J.  W.  Leedy,  then  governor  of  this  state, 
commuted  her  sentence  to  forty  years,  in  lieu  of  'for 
her  natural  life,'  and  the  plaintiff  Robert  H.  Clogston 
is  her  duly  appointed,  qualified  and  acting  trustee  of 
her  estate,  having  been  appointed  by  the  probate  court 
of  Greenwood  county,  Kansas,  on  the  2d  day  of  April, 
1901. 

"Plaintiffs  further  aver  that  they  have  the  legal 
estate  and  the  equitable  estate  in  and  to  the  following- 
described  real  estate,  to  wit:  The  west-half  of  the 
southeast  quarter  of  section  fourteen  (14),  township 
twenty-seven  (27),  range  nine  (9),  also  the  southwest 
quarter  of  section  fourteen  (14),  township  twenty- 
seven  (27),  range  nine  (9),  the  same  being  240  acres, 
situated  in  Greenwood  county,  Kansas,  and  are  en- 
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titled  to  the  immediate  possession  of  the  same;  and 
the  defendants  unlawfully  keep  plaintiffs  out  of  the 
possession  of  the  same. 

"Plaintiffs  further  state  that  the  said  defendant 
J.  A.  Smith  has  so  unlawfully  kept  plaintiffs  out  of 
said  possession  for  the  past  three  years,  and  collected 
and  used  for  their  [defendants']  own  benefit  during 
said  time  the  rents  and  profits  arising  from  said  real 
estate,  amounting  ta  $1200. 

"Wherefore,  plaintiffs  pray  judgment  for  the  pos- 
session of  said  premises,  and  for  the  sum  of  $1200 
for  rents  and  profits,  and  for  costs  and  all  other  proper 
relief.  Emeua  New, 

By  Robert  H.  Clogston,  her  Trustee. 

John  Stowell  and  Robert  H.  Clogston, 
Attorneys  for  Plaintiffs. 
"Robert  H.  Clogston,  Trustee." 

The  first  error  complained  of  is  the  ruling  requiring 
that  the  two  causes  of  action  be  separately  stated  and 
numbered.  Counsel  have  argued  at  some  length  a 
question  not  at  all  involved,  which  is,  that  it  is  proper 
to  unite  in  the  same  action  a  cause  of  action  for  eject- 
ment and  one  for  rents  and  profits.  This  is,  of  course, 
not  denied  by  any  one,  but  the  motion  which  the  court 
very  properly  allowed  was  not  directed  against  the 
joining  of  the  two  causes  of  action.  It  was  based  upon 
the  failure  of  the  pleader  separately  to  state  and  num- 
ber them.  Section  88  of  the  code  of  civil  procedure 
(Gen.  Stat.  1901,  §4522)  reads  as  follows:  "Where 
the  petition  contains  more  than  one  cause  of  action, 
each  shall  be  separately  stated  and  numbered."  It  has 
been  held  error  for  the  court  not  to  allow  a  motion  of 
this  kind.     (Pierce  v.  Bicknell,  11  Kan.  262.) 

The  amended  petition  is  the  same  as  the  original  in 
all  respects,  except  that  the  cause  of  action  for  rents 
and  profits  is  omitted.  The  demurrer  which  the  court 
sustained  contains  six  grounds,  stated  as  follow : 

"(1)  That  the  plaintiff  Emelia  New  has  no  legal 
canacitv  to  sue 

"(2)  That  the  plaintiff  Robert  H.  Clogston,  as  trus- 
tee of  Emelia  New,  has  no  legal  capacity  to  sue. 
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"(3)  That  several  causes  of  action  are  improperly 
joined. 

"(4)  That  the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of 
the  plaintiffs  and  against  these  defendants. 

''(5)  That  the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of 
Emelia  New  and  against  these  defendants. 

"(6)  That  the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
plaintiff  Robert  H.  Clogston,  trustee  of  Emelia  New, 
a  convict,  and  against  these  defendants.'' 

It  is  contended  by  defendants  in  error  that  as  all  the 
estate  of  the  convict  is  vested  in  her  trustee  by  virtue 
of  sections  5780  and  5781  of  the  General  Statutes  of 
1901,  and  as  the  trustee  alone  has  power  to  sue,  there- 
fore she  is  without  capacity  to  sue;  and,  as  the  trus- 
tee can  only  sue  in  his  own  name,  he  has  no  capacity 
to  sue  jointly  with  her.  It  is  also  urged  that  the  peti- 
tion sets  up  two  causes  of  action — one  for  the  convict 
and  one  for  the  trustee.  Finally,  it  is  said,  under  the 
fourth,  fifth  and  sixth  causes  of  demurrer,  that  the 
petition  does  not  state  a  cause  of  action  in  favor  of 
both  plaintiffs,  nor  a  cause  of  action  in  favor  of  Mrs. 
New,  nor  one  in  favor  of  the  trustee.  We  can  dispose 
of  all  these  grounds  of  demurrer  at  once.  In  the  Gen- 
eral Statutes  of  1901  are  the  following  provisions : 

"Sec.  2301.  A  sentence  of  confinement  and  hard 
labor  for  a  term  less  than  life,  suspends  all  civil  rights 
of  the  person  so  sentenced  during  the  term  thereof, 
and  forfeits  all  public  offices  and  trusts,  authority  and 
power;  and  a  person  sentenced  to  such  confinement  for 
life  shall  thereafter  be  deemed  civilly  dead." 

"Sec.  5776.  Whenever  any  person  shall  be  impris- 
oned in  the  penitentiary  for  a  term  of  less  than  his 
natural  life,  a  trustee  to  take  charge  of  and  manage 
his  estate  may  be  appointed  by  the  probate  court  of 
the  county  in  which  said  convict  last  resided,  or  if  he 
have  no  loiown  place  of  abode,  then  by  the  court  of  the 
county  in  which  the  conviction  was  had,  on  the  appli- 
cation of  any  of  his  relatives,  or  any  relative  of  his 
wife,  or  any  creditor." 

12—73  KAN. 
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"Sec.  5780.  Upon  taking  the  oath  and  filing  the 
bond  required  by  this  act,  all  the  estate,  property, 
rights  in  action  and  effects  of  such  imprisoned  convict 
sh^U  be  vested  in  such  trustee,  in  trust  for  the  benefit 
of  creditors  and  others  interested  therein.*' 

The  power  of  the  trustee  to  maintain  an  action  of 
this  nature  is  provided  for  in  the  following  section : 

"Such  trustee  may  sue  for  and  recover  in  his  own 
name  any  of  the  estate,  property  or  effects  belonging 
to  and  all  debts  and  sums  of  money  due  or  to  become 
due  to  such  in^risoned  convict,  and  may  prosecute 
and  defend  all  actions  comipenced  by  or  against  such 
convict."    (Gen.  Stat.  1901,  §  5781.) 

Under  these  provisions  Mrs.  New  is  the  same  as 
civilly  dead;  she  has  no  capacity  to  sue  or  be  sued. 
This  is  so  plain  from  the  statutes  th^t  we  are  disposed 
to  consider  all  the  allegations  of  the  petition  by  which 
it  is  sought  to  make  her  a  party  in  any  way  as  mere 
surplusage,  and  redundant.  The  petition  therefore  is 
the  same  as  though  the  words  "the  plaintiff"  in  the 
first  line  were  stricken  out,  and  then  there  appears  a 
simple  recital  of  the  facts  in  much  the  same  manner 
as  though  no  attempt  had  been  made  to  make  her  a 
party.  This  requires  rather  heroic  treatment  of  the 
petition,  but  there  can  be  no  question  as  to  the  right 
of  the  trustee  to  maintain  in  his  own  name  the  cause 
of  a^jtipn  which  he  sets  up;  and  there  is  likewise  no 
possible  way  in  which  Mrs.  New  could  be  made  a 
party,  or  set  up  a  cause  of  action  in  her  own  name  or 
jointly  with  the  trustee. 

The  objection  that  the  amended  petition  is  bad  be- 
cause it  is  not  signed  by  plaintiff  Clogston  has  no  force, 
for  the  reason  that  it  is  signed  by  the  attorneys  for 
plaintiff,  which  is  all  that  is  necessary  under  the  code. 
(Code,  §  107;  Gen.  Stat.  1901,  §  4541.) 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer. 

All  the  Justices  concurring. 
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The  State  op  Kansas,  ex  rel.  C.  C.  Coleman,  as  AU       ,73    ig 

tomey-general,  v.  The  Wichita  Mutual  Burial        ^ 

Association  et  al. 

No.  14,310.      (84  Pac  757.) 
SYLLABUS  BY  THE  COURT. 

Mutual  Burlal  Associations — Mrist  Comply  with  Insurance 
Laws — Injunction,  An  association  organized  for  the  pur- 
pose of  securing  to  each  of  its  members  a  burial  worth  $100, 
in  coBsideration  of  stipulated  assessments  to  be  paid  by  such 
members  during  their  lives,  is  an  insurance  association  within 
the  provisions  of  section  3386  of  the  General  Statutes  of  1901. 

Error  from  Sedgwick  district  court ;  Thomas  G.  Wil- 
son, judge.    Opinion  filed  March  10,  1906.  .  Reversed. 

C.  C.  Coleman,  attorney-general,  /.  S.  West,  assistant 
attorney-general,  and  Otto  G.  Eckstein,  county  attor- 
ney, for  The  State. 

Stanley,  Vermilion  &  Evans,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  suit  was  brought  by  the  attorney- 
general  and  the  county  attorney  of  Sedgwick  county, 
in  the  name  of  the  state,  to  enjoin  the  defendants  from 
carrying  on  the  business  being  done  in  the  name  of  the 
Wichita  Mutual  Burial  Association,  for  the  reason  that 
such  business  as  conducted  is  contrary  to  law.  The 
district  court  of  Sedgwick  county  refused  the  injunc- 
tion, and  the  state  comes  here  on  proceedings  in  error. 
It  is  claimed  that  this  association  does  an  insurance 
business  without  being  incorporated  and  without  com- 
plying with  the  statute  relating  to  such  organizations. 
The  statute  alleged  to  be  violated  is  section  3386  of  the 
General  Statutes  of  1901,  which  in  part  reads : 

"It  shall  be  unlawful  for  any  company,  corporation 
or  association,  whether  organized  in  this  state  or  else- 
where, either  directly  or  indirectly  to  engage  in  the 
business  of  insurance,  or  to  enter  into  any  contracts 
substantially  amounting  to  insurance,  or  in  any  man- 
ner to  aid  therein,  in  this  state,  without  first  having 
complied  with  all  the  provisions  of  this  act." 


Digitized  by  LjOOQIC 


180     SUPREME  COURT  OF  KANSAS. 

The  State  \  Burial  Association. 

It  is  contended  by  the  defendants  that  the  business 
carried  on  by  the  Wichita  Mutual  Burial  Association 
is  not  insurance ;  that  the  contracts  made  by  it  do  not 
substantially  amount  to  insurance,  or  in  any  manner 
aid  therein,  and  therefore  the  above  statute  does  not 
apply  thereto. 

Whether  such  business  is  insurance  within  the  pur- 
view of  such  statute  is  the  sole  question  presented. 
The  facts  have  been  agreed  to,  and  from  them  it  ap- 
pears, in  substance,  that  I.  W.  Gill,  an  undertaker  at 
Wichita,  Kan.,  organized  the  defendant  burial  asso- 
ciation upon  a  plan  and  scheme  specially  prepared  anid 
copyrighted.  The  association  is  not  incorporated,  and 
has  not  complied  with  the  provisions  of  the  statutes  of 
the  state  relating  to  insurance.  It  has  no  lodge  or 
other  place  provided  for  holding  meetings  or  transact- 
ing its  business.  It  has  no  ritual,  and  no  meetings  of 
any  kind  except  upon  call  of  the  president,  when  by 
him  deemed  necessary,  or  when  required  by  the  written 
request  of  twelve  members.  It  purports  to  have  a 
president,  vice-president,  secretary,  and  treasurer,  who 
constitute  a  board  of  control,  but  I.  W.  Gill  is  the  sec- 
retary and  treasurer,  and  manages  and  controls  the 
entire  business  of  the  association.  He  collects,  handles 
and  disburses  the  funds,  without  giving  security  or 
being  required  to  account  therefor.  He  is  the  official 
undertaker,  and  has  exclusive  charge  and  management 
of  all  the  burial  services  that  the  association  furnishes. 
Officers  are  elected  annually,  if  necessary.  Any  person 
in  good  health,  between  the  ages  of  one  and  seventy 
years,  can  become  a  member.  Membership  continues 
while  assessments  are  paid.  When  payments  cease,  all 
rights  and  what  has  been  paid  are  forfeited.  The 
right  to  receive  burial  benefits  continues  during  the 
existence  of  the  association. 

An  assessment  of  five  cents  upon  members  under  ten 
years  of  age,  and  of  ten  cents  upon  those  ten  years  of 
age  or  over,  is  made  as  often  as  necessary  to  defray 
the  expenses  of  the  association.     The  only  expenses 
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are  those  included  in  the  burial  benefits.  Members 
who  pay  assessments  of  ten  cents  are  entitled  to  a 
funeral  worth  one  hundred  dollars,  other  members 
fifty  dollars.  Each  member  receives  a  certificate  of 
membership,  executed  by  the  principal  oflBcers  of  the 
association,  which  states  in  substance  that  the  holder 
is  a  member  and  entitled  to  all  the  benefits  of  the  or- 
ganization, as  provided  by  its  by-laws.  Each  member 
also  receives  a  book  in  which  all  assessments  are  en- 
tered and  receipted  for  when  paid.  The  secretary  and 
treasurer  is  required  to  keep  a  book  showing  a  list  of 
members,  deaths,  collections,  disbursements  and  other 
business  transactions,  which  is  open  to  the  inspection 
of  members.  I.  W.  Gill  is  the  only  person  to  whom 
members  can  apply  for  burial  service,  or  upon  whom 
they  can  rely  to  furnish  future  burial  benefits  in  con- 
sideration of  prior  assessments  paid.  When  this  suit 
was  conmienced  the  membership  of  this  association 
was  about  8000,  and  the  management  had  been  in  all 
respects  satisfactory. 

The  association  was  organized  November  1,  1900. 
No  such  organization  had  existed  in  the  state  prior  to 
1899.  The  funds  collected  are  used  exclusively  for  the 
payment  of  burial  expenses  of  deceased  members,  and 
surviving  relatives  are  not  benefited  thereby  in  any 
other  manner.  The  object  of  the  association,  as 
stated  in  its  plan  of  organization,  is  "to  provide  a  plan 
for  the  payment,  by  assessment,  of  the  funeral  ex- 
penses of  each  member." 

We  conclude  from  the  foregoing  facts  that  the  busi- 
ness designed  to  be  transacted  under  the  plan  of  the 
Wichita  Mutual  Burial  Association  is  plain,  ordinary 
insurance.  Membership  in  this  association  insures  to 
each  member  above  ten  years  of  age  that  which  is 
equivalent  to  one  hundred  dollars  cash,  payable  at  the 
death  of  such  member  to  whomsoever  would  otherwise 
defray  the  burial  expenses  of  such  decedent. 

If  the  certificate  of  membership  issued  by  this  burial 
association  be  designated  a  "policy,"  the  assessment  a 
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"premium,"  and  those  who  are  relieved  from  paying 
the  funeral  expenses  of  the  deceased  member  "bene- 
ficiaries," this  association,  both  in  general  plan  and 
phraseology,  would  be  a  substantial  duplicate  of  the 
ordinary  mutual-insurance  company. 

The  fact  that  no  beneficiary  is  specifically  named 
deserves  little  consideration,  since  in  reality  one  ex- 
ists, and  may  be  ascertained  with  as  much  certainty  as 
if  directly  and  specifically  mentioned.  Whoever  would 
otherwise  pay  the  burial  expenses  of  the  deceased 
member  is,  by  being  relieved  of  that  burden,  as  di- 
rectly benefited  to  the  amount  of  such  expenses  as  if 
the  cash  were  paid  immediately  to  such  person.  If 
the  deceased  member  leave  an  estate,  the  whole  thereof, 
undiminished  by  the  burial  expenses  which  would 
otherwise  be  paid  therefrom,  will  be  received  by  his 
heirs.  If  he  leave  no  estate,  then  his  immediate  rela- 
tives and  friends  who  would  otherwise  have  to  fur- 
nish the  expenses  of  his  burial  will  be  benefited  by  be- 
ing relieved  of  that  burden. 

This  association  does  not  belong  in  the  category  of 
benevolent  and  philanthropic  societies  which  furnish 
relief  to  their  unfortunate  and  distressed  members  out 
of  funds  contributed  for  that  purpose.  In  such  asso- 
ciations it  is  not  contemplated  that  every  member  will 
be  the  recipient  of  the  relief  thus  provided.  Financial 
distress,  sickness  and  misfortune  visit  many  people, 
but  they  are  usually  of  temporary  duration,  and,  when 
relieved,  the  sufferer  is  in  a  condition  to  return  in 
kind  the  generous  assistance  which  has  been  extended 
to  him.  Societies  of  that  kind  are  in  a  large  measure 
benevolent  and  charitable.  Contributing  members  an- 
ticipate the  possibility  of  being  at  some  time  benefited 
from  the  fund  contributed,  but  their  anticipation  is 
only  a  possibility,  as  comparatively  few  members  re- 
ceive relief  therefrom. 

The  burial  association,  however,  discloses  no  chari- 
table or  benevolent  features.  Membership  in  it  does 
not  involve  fraternity,  social  intercourse,  or  even  or- 
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dinary  casual  acquaintance.  The  contract  with  each 
member  is  based  wholly  upon  business  considerations. 
The  assessments  are  paid  for  the  purpose  of  securing 
thereby  a  burial  worth  one  hundred  dollars.  The  un- 
certainty as  to  when  the  funeral  will  take  place  gives 
each  member  good  reason  to  suppose  that  it  will  proba- 
bly be  needed  long  before  the  assessments  amount  to 
the  sum  which  it  is  expected  to  cost.  We  think  this 
association  is  doing  an  insurance  business,  and  should 
comply  with  the  laws  of  the  state. 

The  judgment  is  reversed,  and  the  district  court  di- 
rected to  grant  a  perpetual  injunction,  as  prayed  for 
in  plaintiif 's  petition. 

All  the  Justices  concurring. 


Mrs.  H.  T.  Haines  v.  E.  C.  Goodlander, 
as  Executrix,  etc. 

No.  14,312.      (84  Pac.  086.) 
SYLLABUS  BY  THE  COURT. 

1.  Evidence — Action  on  a  Lost  Note — Deceased  Maker — Proof 
of  PlmnHfr»  Financial  Condition.  In  an  action  upon  a  note 
for  a  large  amount  purporting  to  have  been  given  by  one 
since  deceased,  where  the  plaintiff  claimed  that  the  note  was 
accidentally  destroyed  or  lost  but  that  it  represented  a  bona 
fide  loan  of  money  by  her  to  the  deceased,  and  the  claim  for 
the  defendant  was  that  no  note  was  in  fact  ever  given  tod 
that  the  plaintiff's  claim  was  fictitious  and  fraudulent,  testi- 
mony that  plaintiff  was  financially  embarrassed  about  the 
time  the  note  was  claimed  to  have  been  given  and  was  without 
the  means  to  make  ttfe  loan  was  properly  received;  and  field, 
farther,  that  the  testimony  was  sufficient  to  uphold  the  ver- 
dict in  favor  of  defendant. 

2. Opinion  Testimony — Basis  of  a  Judicial  Finding.    A 

witness  who  admits  that  he  does  not  know  the  amount  of 
certain  checks  should  not  be  allowed  to  give  his  estimate,  as 
a  judicial  finding  cannot  be  based  upon  mere  conjecture. 

3. Complicated   Accounts — Summary    by    a   Competent 
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WiiiMss.  Where  book  entries,  vouchers  or  accounts  are  volu- 
minous or  complicated,  the  testimony  of  a  competent  witness 
who  has  made  an  examination  and  summary  of  them  may  or- 
dinarily be  received;  but  in  the  present  case  it  does  not  ap- 
pear that  either  the  original  or  the  summary  offered  was  com- 
petent evidence. 

4. Self 'Serving  Declarationa,     To  meet  the  testimony 

that  the  plaintiff  was  not  financially  able  to  make  the  loan 
in  question  she  offered  to  show  that  at  one  time  she  had  pro- 
posed to  pay  a  large  indebtedness  to  one  of  her  creditors, 
but  that  payment  was  declined  Held^  that  this  was  a  self- 
serving  declaration,  and  it  was  properly  excluded 

5.  Instructions — Comment  upon  the  Evidence.  While  the  trial 
court  may  not  comment  upon  the  weight  of  the  evidence  sub- 
mitted to  the  Jury,  nor  assume  the  existence  or  non-existence 
of  controverted  facts,  it  is  not  precluded  from  referring  to 
parts  or  lines  of  evidence  offered  by  the  respective  t>artie8 
and  making  concrete  applications  of  the  law  to  them. 

6. FormtUating  Inetructvma — Lirhitations  of  the  Court, 

The  court  should  be  careful  not  to  mislead  the  jury  by  sing- 
ling out  and  giving  undue  prominence  to  a  particular  fact 
in  the  case,  nor  by  unduly  emphasizing  the  contentions  of 
either  party,'  but  it  is  often  necessary  and  proper  for  the 
court  to  speak  of  important  features  in  the  evidence,  and  ad- 
vise the  jury  as  to  the  rules  of  law  applicable  to  such  facts. 

Error  from  Bourbon  district  court;  Walter  L.  Si- 
mons, judge.  Opinion  filed  March  10,  1906.    Affirmed. 

W.  R.  Biddle,  and  A.  M.  Keene,  for  plaintiff  in  error; 
Keene  &  Gates,  and  Biddle  &  Lardner,  of  counsel. 

W.  C.  Perry,  J.  I.  Sheppard,  and  John  H.  Crain,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  Several  months  after  the  death  of 
C.  W.  Goodlander,  H.  T.  Haines  and  his  wife  presented 
a  joint  demand  in  the  probate  court  against  the  Good- 
lander estate  for  $28,368.90,  founded  upon  a  note  said 
to  have  been  executed  by  C.  W.  Goodlander  on  August 
2, 1901,  for  $26,000,  payable  to  the  order  of  Mrs.  H.  T. 
Haines,  one  year  after  date,  with  interest  at  eight  per 
cent,  per  annum.    Haines  and  his  wife  claimed  that  the 
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note  had  been  accidentally  destroyed  and  therefore  a 
copy  of  it  was  not  set  forth.  The  execution  of  the  note 
and  the  validity  of  the  demand  were  contested  by  the 
executrix  of  the  estate  before  a  jury,  who  found  against 
the  claimants.  An  appeal  was  taken  to  the  district 
court,  where  another  trial  was  had  with  a  jury,  and 
again  the  verdict  was  against  the  claimants. 

The  first  objection  is  that  the  verdict  is  not  sus- 
tained by  sujfficient  evidence.  This  point  may.  be  easily 
determined.  There  is  testimony  tending  to  discredit 
the  claim  that  the  note  was  ever  executed  by  Good- 
lander.  Aside  from  the  great  disproportion  between 
the  amount  of  the  note  and  Mrs.  Haines's  financial  re- 
sources, there  is  testimony  to  the  effect  that  she  was 
not  only  without  means  but  was  largely  in  debt  when 
she  began  business  in  Fort  Scott;  that  during  the  time 
she  claims  to  have  accumulated  the  money  loaned  her 
business  was  in  fact  unprofitable;  and  that  a  great  deal 
of  the  time  she  was  financially  embarrassed,  and  from 
time  to  time  borrowed  money  to  meet  her  most  pressing 
obligations.  Mention  might  be  made  of  testimony  that 
she  never  deposited  this  great  amount  of  money  in  a 
bank,  but  that  it  was  kept  in  insecure  places  about  her 
house,  and  carried  with  her  when  she  traveled.  She 
said  the  note  was  burned  accidentally  the*  day  of  Grood- 
lander's  burial,  but  she  did  not  present  her  claim  to 
the  representative  of  the  estate,  nor  mention  the  burn- 
ing of  the  note  to  any  one,  not  even  her  husband,  for 
fifty  days  after  the  claimed  destruction.  There  were 
other  circumstances  which  may  have  led  the  jury  to 
discredit  the  claim  that  a  loan  was  made,  or  that  a 
note  existed ;  and,  besides,  quite  a  large  number  of  her 
neighbors  gave  impeaching  testimony  against  her.  It 
is  true  that  several  witnesses  were  produced  by  her 
who  said  they  had  seen  the  note,  or  heard  an  acknowl- 
edgment of  its  existence,  but  the  accuracy  of  their  ob- 
servation as  well  as  the  credibility  of  their  testimony 
were  questions  for  the  jury.    The  verdict,  which  in 
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effect  rejected  the  theory  and  testimony  of  the  plaintiff, 
is  not  without  substantial  support. 

Many  objections  were  made  to  the  rulings  upon 
testimony,  some  of  which  are  not  sufficiently  material 
to  require  attention. 

Complaint  is  made  of  the  exclusion  of  the  testimony 
of  a  cashier  of  a  railroad  company  as  to  the  approxi- 
mate amount  of  checks  delivered  by  him  to  Mrs. 
Haines.  The  checks  were  in  favor  of  her  husband,  who 
had  been  running  a  boarding-train  for  the  railroad 
company,  and  who  at  first  claimed  to  be  a  joint  owner 
with  Mrs.  Haines  of  the  note  in  suit.  Later  in  the 
litigation,  and  before  the  final  trial,  Mr.  Haines  dis- 
claimed any  interest  in  the  note,  withdrew  from  the  ac- 
tion, and  was  thereafter  to  be  regarded  as  an  outside 
party.  Being  no  longer  a  party  to  the  action,  his 
transactions  with  others  had  no  direct  bearing  upon 
the  case.  Again,  the  witness  stated  he  did  not  know 
the  amount  of  the  checks,  and  a  mere  conjecture  or 
surmise  cannot  be  made  the  basis  of  a  judicial  finding. 
The  court  did  allow  the  plaintiff  to  show  that  her  hus- 
band's checks  were  delivered  to  her,  and,  if  it  had  been 
claimed  that  the  money  loaned  to  Goodlander  was  de- 
rived by  her  from  that  source,  it  might  have  been 
shown  by  competent  evidence.  The  facA  that  the 
checks  may  have  come  to  or  passed  through  her  hands 
does  not  of  itself  prove  that  the  money  represented  in 
them  belonged  to  her.  No  testimony  as  to  her  own 
earnings  or  accumulations  was  excluded. 

The  testimony  of  the  auditor  of  the  railroad  company 
as  to  payments  made  to  Mr.  Haines,  as  shown  by  the 
books,  was  inadmissible  for  the  same  reason  that  ap- 
plied to  the  exclusion  of  the  cashier's  testimony.  It  is 
true,  as  plaintiff  claims,  that  where  book  entries, 
vouchers  or  accounts  are  voluminous  or  complicated, 
the  testimony  of  a  competent  witness  who  has  made  an 
examination  and  summary  of  them  may  be  received, 
but  the  evidence  of  the  auditor  was  excluded,  not  be- 
cause it  was  not  the  best  evidence,  but  because  it  was 
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not  competent  to  show  the  pecuniary  means  of  the 
plaintiff. 

Objection  is  made  because  plaintiff  was  not  per- 
mitted to  testify  whether  she  had  any  papers  in  her 
hands  when  she  left  the  presence  of  Goodlander  on 
February  2,  1900.  As  he  had  died,  of  course  she  could 
not  testify  to  any  transaction  had  personally  with  him. 
What  she  was  carr3ring  after  her  visit  to  Goodlander 
can  hardly  be  regarded  as  a  personal  transaction  with 
him^  but  it  did  not  appear  that  the  testimony  invited 
was  material  or  competent.  The  character  of  the 
papers  which  she  had  was  not  suggested,  the  time 
mentioned  appears  to  have  been  long  prior  to  the  date 
of  the  note  in  question,  and  there  was  no  offer  to  prove 
that  the  papers  had  any  connection  with  the  alleged 
loan. 

There  is  no  reason  to  complain  of  the  testimony  of 
Comingore,  who  professed  to  have  seen  the  note  in 
suit  in  Mrs.  Haines's  possession.  Many  questions  were 
evidently  rejected  because  they  were  suggestive  and 
not  in  proper  form.  Answers  were  evidently  excluded 
because  not  responsive  or  because  they  were  conclu- 
sions or  repetitions.  In  discriminating  rulings  the 
court  undertook  to  confine  the  testimony  within  due 
bounds,  and  permitted  the  witness  to  state  pertinent 
facts  which  he  assumed  to  know  as  to  the  size  and  form 
of  the  paper  on  which  words  and  figures  were  printed 
and  written;  that  it  was  dated;  that  it  had  Mrs. 
Haines's  name  on  it;  that  it  was  for  a  large  sum  of 
money — ^more  than  $20,000;  and  that  the  name  of  C. 
W.  Goodlander  was  at  the  bottom  of  it.  Proper  ques- 
tions as  to  the  contents  of  the  paper  were  allowed,  but 
of  course  the  witness  was  not  permitted  to  state  the 
ultimate  fact  that  what  he  saw  was  a  note,  nor  to  give 
other  conclusions  of  fact. 

The  testimony  of  Copeland  as  to  an  admission  by 
Goodlander  that  he  had  obtained  a  loan  of  $25,000  was 
not  competent.  No  identity  was  shown  between  that 
loan  and  the  note  in  suit. 
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Complaint  is  made  that  part  of  an  answer  of  the 
witness  Reese  was  excluded.  So  much  of  it  as  alluded 
to  a  certain  letter  was  properly  rejected.  The  state- 
ment that  "to  the  best  of  my  recollection  the  name  of 
C.  W.  Goodlander  was  at  the  bottom  of  the  note" 
might  have  been  admitted,  but  was  probably  excluded 
because  of  the  uncertainty  implied  by  the  language  of 
the  witness.  Later,  however,  the  witness  stated  in  no 
uncertain  terms  that  the  name  of  C.  W.  Goodlander  . 
was  at  the  bottom  of  the  note,  and  this  testimony  the 
court  refused  to  strike  out. 

The  witness  Shaifer  was  asked  to  give  her  opinion  as 
to  whether  the  signature  of  C.  W.  Goodlander  on  a  let- 
ter was  in  the  same  handwriting  as  his  signature  on 
the  note.  The  offer  was  properly  rejected  because  she 
was  not  shown  to  be  a  competent  witness,  and  had  ad- 
mitted that  she  did  not  know  Goodlander's  handwri- 
ting. 

In  order  to  meet  the  testimony  of  her  financial  in- 
ability to  make  the  loan,  plaintiff  offered  to  show  that 
in  July,  1901,  she  had  proposed  to  pay  to  one  of  her 
creditors  a  debt  of  $4000,  but  that  the  pajrment  was 
not  accepted.  This  was  a  self-serving  declaration,  and 
was  rightly  refused. 

Complaint  is  made  of  testimony  to  the  effect  that 
plaintiff  had  stated  at  different  times,  and  in  various 
ways,  that  she  was  losing  money  in  her  business — ^was 
hard  up  and  without  means  to  meet  accruing  debts. 
Whether  her  claim,  of  which  no  written  evidence  was 
'  in  existence,  was  a  valid  or  a  fraudulent  one  was  a  lead- 
ing issue  in  the  case.  It  was  made  prominent  also  by 
her  counsel  in  his  opening  statement  to  the  jury  when 
he  said  that  plaintiff  would  prove,  not  only  that  the 
claim  was  honest,  but  that  she  was  financially  able  to 
make  the  loan  from  money  earned  and  otherwise  ac- 
quired. Under  the  circumstances  a  wide  scope  of  in- 
quiry was  justified,  and  it  does  not  appear  to  have 
been  unduly  extended  by  the  trial  court. 

Other  objections  are  made  to  the  rulings  on  the  ad- 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. 189 

Haines  v.  Goodlander. 

mission  of  testimony,  but  they  are  not  deemed  to  be 
material,  and  it  is  clear  that  they  furnish  no  grounds 
for  reversal. 

It  is  contended  that  in  submitting  the  case  to  the 
jury  the  C9urt  assumed  the  existence  of  facts  which 
were  in  dispute,  and  gave  undue  prominence  to  some 
circumstances  of  the  case.  It  is  said  that  the  court, 
in  the  fifth  instruction,  assumed  that  admissions  had 
been  made  respecting  losses  sustained  by  the  plaintiff 
in  conducting  a  railroad  eating-house,  and  also  of  the 
acceptance  of  money  from  the  railroad  company  to 
make  up  such  losses.  It  is  not  easy  to  say  that  there 
was  a  real  dispute  as  to  admissions  of  this  character, 
but  the  court  did  not  in  fact  assume  that  such  admis- 
sions had  been  made.  It  charged  the  jury  to  consider 
"for  what  you  may  think  it  is  worth  the  evidence  as 
to  admissions  claimed  by  the  defendant  to  have  been 
made  by  the  claimant,  including  the  claims,  if  any," 
which  were  then  enumerated.  As  will  be  observed, 
the  court  spoke  of  the  claim  of  defendant  as  to  certain 
admissions,  and  left  the  jury  to  decide  if  any  admis- 
sions had  been  made. 

Complaint  is  made  of  the  sixth  instruction  given  by 
the  court,  which  is  as  follows : 

"You  are  instructed  that  unless  you  believe  from  a 
preponderance  of  the  evidence  that  'Exhibit  A,'  intro- 
duced in  evidence,  is  a  portion  of  a  letter  written  by 
C.  W.  Goodlander  to  Mrs.  H.  T.  Haines,  and  that  in 
said  letter  there  was  a  statement  concerning  the  al- 
leged note,  then  you  should  wholly  disregard  said  'Ex- 
hibit A.'  If  you  believe  from  a  preponderance  of  the 
evidence  that  'Exhibit  A'  is  a  portion  of  a  letter  writ- 
ten by  C.  W.  Goodlander  to  Sam  W.  Webb,  then  you 
will  disregard  the  testimony  for  the  plaintiff  as  to  the 
contents  of  what  she  claims  to  be  the  missing  part  of 
a  letter  written  by  C.  W.  Goodlander  to  her." 

No  error  was  committed  in  giving  this  instruction. 
On  the  one  side  it  was  said  that  the  letter,  only  a  frag- 
ment of  which  was  preserved,  contained  an,  admission 
by  Goodlander  that  he  had  given  the  note  to  Mrs. 
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Haines.  On  the  other  side  it  was  claimed  that  it  was 
a  portion  of  a  letter  written  by  Goodlander  to  Webb, 
which  in  some  way  had  fallen  into  the  hands  of  Mrs. 
Haines.  The  portion  of  the  letter  preserved  made  no 
reference  to  the  note  in  suit,  but  Mrs.  Haines  claimed 
that  the  missing  part  did  refer  to  the  note,  and  offered 
proof  to  that  effect.  If  the  letter  was  not  written  to 
Mrs.  Haines,  and  made  no  reference  to  the  note,  it  had 
no  relevancy  to  the  case,  and  it  was  the  duty  of  the 
court  to  take  from  the  consideration  of  the  jury  the 
contents  of  a  letter  which  had  no  bearing  upon  the 
case. 

In  neither  of  the  insftructions  criticized  did  the  court 
invade  the  province  of  the  jury,  or  violate  the  rules 
governing  instructions.  While  the  court  may  not  com- 
ment upon  the  weight  of  the  evidence,  nor  assume  the 
existence  or  non-existence  of  controverted  facts,  it  is 
not  precluded  from  referring  to  the  evidence  in  the 
case.  It  is  not  improper  to  assume  the  existence  of 
conceded  facts,  nor  to  call  the  attention  of  the  jury  to 
alleged  facts  which  are  not  in  dispute ;  and,  if  a  fact 
essential  to  a  recovery  is  lacking,  the  court,  on  applica- 
tion, is  required  even  to  take  the  case  from  the  jury. 
The  court  should  present  the  theories  of  the  respective 
parties,  and  in  doing  so  may  refer  to  the  lines  of  evi- 
dence introduced  by  the  parties  and  upon  which  each 
relies,  carefully  refraining  from  expressing  an  opinion 
as  to  what  the  facts  do  or  do  not  prove  and  from  giv- 
ing any  intimation  from  which  the  opinion  of  the  court 
might  be  inferred.  Instead  of  stating  abstract  prin- 
ciples of  law,  the  court  should  aid  the  jury  by  making 
a  concrete  application  of  the  law  to  the  facts  in  issue 
which  there  is  evidence  to  support.  While  the  court 
should  be  careful  not  to  mislead  the  jury  by  singling 
out  and  giving  undue  prominence  to  a  particular  fact 
in  a  case  or  unduly  emphasizing  the  contentions  of 
either  party,  yet  there  is  no  reason  why  the  court 
should  not  in  some  cases  refer  to  particular  parts  of 
the  evidence  and  advise  the  jury  as  to  the  rules  of  law 


Digitized  by  LjOOQIC 


Vol.  73.  JANUARY  TEEM,  1906. 191 

Haines  v.  Goodlander. 

applicable  to  such  facts.  Frequently  the  court  can 
properly  and  effectually  refer  to  the  evidence  to  il- 
lustrate the  statements  of  law  given  to  guide  the  jury. 
The  reference  in  the  sixth  instruction  to  the  letter 
did  not  offend  by  giving  undue  prominence  to  a  par- 
ticular fact.  If  the  letter  was  written  to  Mrs.  Haines 
its  contents  were  pertinent  and  important,  but  if  it 
was  written  to  Webb,  and  did  not  mention  the  note  in 
question,  its  contents  had  no  bearing  upon  the  case 
and  could  not  be  given  any  consideration.  The  con- 
tentions of  the  two  parties  with  respect  to  the  letter 
were  fairly  stated,  and  the  instruction  was  appropriate. 
Neither  the  repeated  references  to  the  "alleged  note'' 
and  "alleged  claim"  nor  the  repetitions  of  the  phrase 
"preponderance  of  the  evidence"  are  deemed  to  be  pre- 
judicial. 

The  instruction  as  to  impeaching  evidence  was  given 
for  the  benefit  of  the  plaintiff,  and  is  not  erroneous. 

It  is  argued  that  in  charging  the  jury  as  to  the  im- 
plied consideration  of  written  contracts  the  court  left 
the  construction  of  a  statute  to  the  jury.  There  was  a 
quotation  from  the  statute  on  the  subject ;  but  it  would 
be  diflScult  to  ma}ce  a  clearer  statement  of  the  rule  than 
is  contaii^ed  in  the  statute,  and  the  adoption  and  use 
of  the  statutory  phrase  in  the  instruction  is  not  open  to 
criticism. 

We  think  the  theories  of  the  contending  parties  were 
fairly  and  impartially  presented  to  the  jury,  and  that 
none  of  the  objections  to  the  instructions  affords 
ground  for  reversal. 

Not  all  of  the  points  raised  by  plaintiff  have  been 
mentioned,  and  perhaps  some  of  those  mentioned  did 
not  require  special  comment,  but  all  have  been  care- 
fully examined,  and  we  discover  no  grounds  for  setting 
aside  the  verdict  of  the  jury,  nor  the  judgment  based 
upon  it.  The  judgment  is  affirmed. 
All  the  Justices  concurring. 
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Joe  a.  Goodyear  v.  F.  A.  Williams  et  ux. 

Ho.  14,336.      (86  Pac  300.) 
SYLLABUS  BY  THE  COURT. 

1.  Agency — Payment  to  Alleged  Agent — Proof  of  Authority. 
In  a  foreclosure  suit,  under  a  plea  of  payment  through  an 
agent,  where  it  appears  that  the  note  and  coupons  were  pay- 
able at  a  certain  bank,  and  that  the  defendant  paid  the  same 
to  a  third  person  in  no  way  connected  with  the  bank  and 
before  the  principal  note  became  due,  and  that  the  alleged 
agent,  at  the  times  of  payment,  did  not  have  possession  of 
either  the  coupons  or  the  note,  it  is  error  to  admit  as  evi- 
dence of  the  controverted  agency  any  of  the  following:  (1) 
Statements  of  the  alleged  agent  made  at  the  time  of  the 
execution  of  the  papers,  without  the  knowledge  of  the  mort- 
gagee, that  the  interest  coupons  might  be  paid  to  him;  (2) 
letters  written  by  the  plaintiff  to  the  alleged  agent  which  re- 
late only  to  specific  claims  against  other  persons  and  of 
which  the  defendant  had  no  knowledge  at  or  before  the  time 
of  the  payment;  (3)  entries  in  a  loan  register,  not  a  book  of 
accounts,  kept  by  the  alleged  agent,  of  which  neither  the 
plaintiff  nor  defendant  had  any  knowledge  at  or  prior  to  the 
time  of  payment. 

2.  Payment    to    a    Third   Party  —  Presumption    as    to 

Agency.  Where  a  debtor  delivers  money  to  a  third  person 
for  the  purpose  of  paying  a  promissory  note  which  is  not 
due,  and  such  person  does  not  have  the  note  in  his  posses- 
sion, the  presumption  is  that  the  person  receiving  the  money 
does  so  not  as  ^he  agent  of  the  creditor  but  as  agent  for  the 
debtor.  This  presumption  can  only  be  overcome  and  the 
converse  established  by  evidence  to  the  contrary. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

statement. 
The  plaintiff  in  error  commenced  this  suit  in  the 
district  court  of  Sedgwick  county  to  recover  upon  a  • 
promissory  note  and  coupons,  and  to  foreclose  a  real- 
estate  mortgage  given  to  secure  the  same,  the  note 
having  become  due  by  reason  of  a  default  in  the  pay- 
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ment  of  an  interest  coupon.  The  defendants,  Williams 
and  wife,  answered  that  there  was  a  condition  in  the 
note  and  mortgage  by  the  tenns  of  which  they  were 
authorized,  at  their  option,  to  pay  off  the  same  at  any 
interest-paying  period  by  giving  thirty  days'  notice 
in  writing;  that  in  June,  1902,  they  paid  the  same  to 
one  H.  F.  Goode,  the  agent  of  the  plaintiff,  and  that 
they  paid  interest  on  the  principal  sum  up  to  the  1st 
day  of  August,  1902,  which  was  the  next  interest- 
paying  day.  The  principal  note  by  its  terms  did  not 
mature  until  the  1st  day  of  February,  1903.  The  plain- 
tiff, by  verified  reply,  denied  the  agency  of  H.  F. 
Goode  to  receive  such  payment,  and  alleged  that  plain- 
tiff had  no  knowledge  that  Goode  had  ever  pretended 
to  collect  the  note  until  the  filing  of  the  answer  in  this 
suit,  and  that  at  the  time  of  the  alleged  payment  the 
note  sued  on  was  in  the  possession  of  the  plaintiff  at 
his  home  in  Manchester,  Mich. 

The  claim  that  the  defendants  paid  the  principal 
note  and  the  coupon  for  interest  thereon  to  August  1 
to  Goode  is  uncontroverted,  and  it  is  uncontroverted 
that  the  alleged  agent,  Goode,  never  paid  the  same 
over  to  the  plaintiff.  Goode  died  insolvent  before  the 
commencement  of  this  suit,  and  either  the  plaintiff  or 
defendants  must  lose  the  amount  paid  to  him.  From 
a  judgment  for  the  defendants  the  plaintiff  prosecutes 
error. 

Adams  &  Adams,  for  plaintiff  in  error. 
Emera  E.  Wilson,  and  Edward  DUX,  for  defendants 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  sole  issue  in  this  case  is  whether 
Goode  was  the  agent  of  the  plaintiff  to  receive  the 
alleged  payment.  It  is  not  contended  that  Goode  had 
the  possession  of  the  principal  note  or  of  the  coupon 
claimed  to  have  been  paid  at  the  time  of  the  payment 
of  the  note.    Goode  could  only  become  the  agent  of  the 

18—78  KAN. 
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plaintiff  by  will  of  the  plaintiff  and  the  acceptance  of 
such  agency  by  Goode.  The  intent  of  the  plaintiff  to 
make  Goode  his  agent  might  have  been  evidenced  by 
written  or  oral  instructions  directing  Goode  to  take 
charge  of  plaintiff's  loans  generally  at  Wichita  and 
to  collect  the  same  at  his  discretion  before  or  after 
maturity,  or  by  such  directions  relating  specifically  to 
the  loan  of  defendants;  or  such  authority  from  the 
plaintiff  to  Goode  might  have  been  presumed  by  the 
defendants  from  transactions  between  the  plaintiff  and 
Goode  which  came  to  their  knowledge  before  the  pay- 
ment. If  the  defendants  had  known  of  such  transact 
tions  between  the  plaintiff  and  Goode  prior  to  the  pay- 
ment as  would  justify  them  in  believing  that  Goode 
had  general  authority  over  the  loans  of  plaintiff  in  that 
locality,  and  had  authority  to  receive  payment  of  the 
same  before  due  and  without  the  possession  of  the 
notes  and  mortgages  securing  such  loans,  the  plaintiff 
would  be  estopped  from  densdng  the  authority  of 
Goode  to  receive  the  payment. 

We  think,  however,  there  is  no  evidence  in  this  case 
of  express  authority  to  Goode  as  a  general  or  special 
agent  of  the  plaintiff.  Nor  is  there  evidence  of  such 
dealings  between  the  plaintiff  and  Goode,  the  knowl- 
edge of  which  came  to  the  defendants  before  the  pay- 
ment, as  would  justify  them  in  presuming  such  agency 
or  would  estop  the  plaintiff  from  denying  the  same. 
Statements  of  the  alleged  agent  made  in  the  absence 
and  without  the  knowledge  of  the  plaintiff,  at  the  time 
of  the  execution  of  the  note  and  mortgage,  that  the 
interest  coupons  might  be  paid  to  him,  are  not  compe- 
tent evidence  upon  the  issue  in  this  case,  flor  are 
letters  written  by  the  plaintiff  to  the  alleg^  agent 
which  relate  only  to  specific  claims  against  other  per- 
sons, and  of  which  the  defendants  had  no  knowledge 
at  or  before  the  time  of  payment,  competent  evidence. 
Nor  are  the  entries  in  a  loan  register,  not  a  book  of 
accounts,  kept  by  the  alleged  agent,  of  which  neither 
the  plaintiff  nor  the  defendants  are  shown  to  have 
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had  any  knowledge  prior  to  the  alleged  pajrment,  com- 
petent evidence  upon  the  issue  in  this  case. 

Where  a  debtor  delivers  money  to  a  third  person 
for  the  purpose  of  paying  a  note  which  is  not  due,  and 
of  which  such  person  is  not  in  the  possession,  the  pre- 
sumption is  that  the  person  receiving  the  money  does 
so  not  as  the  agent  of  the  creditor  but  as  the  agent  of 
the  debtor.  This  presumption  can  only  be  overcome 
and  the  converse  established  by  evidence  to  the  con- 
trary. The  presumption  of  agency  from  the  posses- 
sion of  the  note  by  the  person  claiming  pajrment  is 
ordinarily  sufficient  in  itself  to  justify  the  debtor  in 
making  the  payment,  and  the  want  of  such  possession 
is  of  itself  sufficient  to  put  the  debtor  upon  inquiry  as 
to  the  authority  of  the  agent  to  receive  payment.  If 
this  be  so,  it  would  seem  that  the  circumstances  must 
be  strong,  in  the  absence  of  direct  authority  from  the 
creditor,  that  would  justify  a  debtor  in  paying  a  note, 
especially  one  not  due,  to  a  pretended  agent  so  as  to 
bind  the  creditor  thereby.  Such  circumstances,  it 
would  seem,  must  practically  amount  to  an  estoppel 
upon  the  creditor  to  deny  the  authority  of  the  agent 
— an  estoppel  in  pais. 

If  the  dealings  of  the  plaintiif  with  the  defendants 
or  with  others,  of  which  the  defendants  were  cogni- 
zant, reasonably  led  the  defendants  to  believe  that 
Goode  had  full  authority  from  the  plaintiff  to  receive 
pajrment  of  the  debt  without  having  possession  of  the 
note,  and  if  the  defendants  made  the  payment  to 
Goode  relying  upon  such  conduct  of  the  plaintiff,  then 
it  might  be  said  that  it  would  be  a  fraud  for  the  plain- 
tiff to  deny  Goode  had  such  authority,  and  the  plaintiff 
might  be  estopped  by  such  conduct  from  denying  it; 
but  such  is  not  the  evidence  in  this  case.  The  evi- 
dence of  Williams  as  to  what  Goode  said  in  regard  to 
the  pa3mient  of  the  interest  coupons  to  him  would  only 
be  competent  after  the  agency  of  Goode  was  estab- 
lished, and  is  incompetent  for  the  purpose  of  estab- 
lishing such  agency.     It  is  not  shown  that  Williams 
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relied  on  the  transactions  set  forth  in  the  letters,  or  in 
the  entries  in  the  loan  register,  as  he  is  not  shown  to 
have  had  any  knowledge  of  either  at  the  time  of  the 
payment. 

There  are  other  trial  objections,  but  they  are  really- 
based  upon  the  incompetency  of  the  evidence  referred 
to  above  and  we  do  not  consider  it  necessary  to  discuss 
them.  The  judgment  of  the  district  court  is  reversed, 
and  a  new  trial  granted. 

All  the  Justices  concurring. 


The  National  Surety  Company  et  al.  v.  The  Kan- 
sas City  Hydraulic  Press  Brick  Company. 

No.  14,347.      (84  Pac  1034.) 
SYLLABUS  BY  THE  COURT. 

1.  Cities — Paving  Contract  Held  Void — Restricting  Competition. 
Where  a  city  council  enters  into  a  contract  for  paving  the 
streets  of  a  city  with  vitrified  brick,  and  the  petition,  ordi- 
nance and  contract  provide  that  brick  of  a  particular  brand, 
manufactured  and  sold  by  but  one  person  or  company,  shall 
be  used,  and  other  kinds  of  vitrified  brick  equally  good  for 
the  purpose  are  made  and  sold  in  the  vicinity  by  other  com- 
panies, the  proceedings  to  pave  and  the  contract  are  void 
under  the  provisions  of  section  747  of  the  General  Statutes 
of  1901  requiring  such  contracts  to  be  let  to  the  lowest  bid- 
der, and  contrary  to  public  policy,  in  restricting  and  prevent- 
ing free  competition. 

2.  Petition  for  Improvements — Description  of  Material 

to  he  Used,  The  provision  of  section  780  of  the  General 
Statutes  of  1901  requiring  that  the  petition  for  such  im- 
provements shall  state  a  specific  description  of  the  material 
to  be  used  is  fully  complied  with,  in  cases  where  vitrified  brick 
is  to  be  used,  by  the  use  of  the  words  "vitrified  brick,"  fol- 
lowed by  words  describing  the  standard  of  quality  desired. 

3.  Contractor's  Bond — Action  against  Surety  for  Ma- 

terial  Furnished — Notice  of  Illegal  Proceedings.  When  a 
contract  entered  into  by  a  city  for  paving  streets  is  void  for 
the  reason  that  no  opportunity  is  given  therein  for  free  com- 
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petition  in  the  purchase  of  the  materials  used,  all  the  pro- 
ceedings are  void,  and  persons  who- famish  labor  or  material 
with  full  knowledge  of  the  facts  which  constitute  the  pro- 
ceedings illegal  are  bound  thereby  and  cannot  maintain  an 
action  against  the  surety  of  the  contractor  who  has  fur- 
nished a  bond  under  the  provisions  of  section  5130  of  the 
General  Statutes  of  1901. 

4. Answer  Not  Dermirrdble.    In  an  action  upon  such  a 

bond  to  recover  for  material  furnished  to  a  contractor  and 
used  in  paving  streets  of  a  city,  an  answer  which  sets  up 
the  facts  which  render  the  contract  between  the  city  and  the 
contractor  illegal  and  void  as  against  public  policy,  and 
states  that  any  material  furnished  by  plaintifif  was  with  full 
knowledge  of  all  such  facts,  states  a  good  defense,  and  a  de- 
murrer thereto  should  be  overruled. 

Error  from  Wyandotte  court  of  common  pleas; 
William  G.  Holt,  judge.*  Opinion  filed  March  10, 
1906.    Reversed. 

STATEMENT. 

This  action  was  begun  to  recover  for  brick  furnished 
to  W.  W.  Atkin,  a  contractor,  who  paved  certain  streets 
of  Kansas  City,  Kan.  The  action  was  brought  against 
W.  W.  Atkin,  as  principal,  and  the  National  Surety 
Company,  as  surety  upon  his  statutory  bond.  On  the 
conclusion  of  the  evidence  the  court  directed  a  verdict 
in  favor  of  plaintiff  and  against  Atkin  and  the  surety 
company  for  $6115.95,  and  the  surety  company  prose- 
cutes error. 

The  petition  recites  that  in  September,  1901,  Atkin 
entered  into  a  contract  with  the  city  for  paving  certain 
streets  with  brick,  and,  in  accordance  with  the  pro- 
visions of  the  statute,  a  bond  was  executed,  with  the 
surety  company  as  surety,  conditioned  that  the  con- 
tractor should  pay  all  indebtedness  incurred  for  labor 
or  material  furnished  in  making  such  improvements ; 
that  plaintiff,  under  a  contract  with  Atkin,  furnished 
the  brick  sued  for ;  that  the  same  were  used  in  making 
the  improvements,  and  had  not  been  paid  for.  There 
were  three  streets  improved  under  separate  contracts, 
and  the  material  furnished  for  each  was  made  the 
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basis  of  a  separate  cause  of  action.  The  petition  set 
out  copies  of  the  bonds,  which  are  in  conformity  with 
the  provisions  of  section  5130  of  the  General  Statutes 
of  1901. 

The  National  Surety  Company  filed  an  answer  which 
set  up  a  general  denial,  and  in  addition  two  further  de- 
fenses, to  which  the  court  sustained  separate  demur- 
rers. The  sole  question  to  be  decided  is  whether  these 
demurrers  were  rightfully  sustained.  The  second  and 
third  counts  of  the  answer  are  as  follow : 

"(2)  For  another  and  further  answer  and  defense, 
this  defendant  says  that  at  the  time  of  the  execution 
of  the  contract  between  W.  W.  Atkin  and  the  city  of 
Kansas  City,  Kan.,  described  in  plaintiff's  petition,  it 
was  provided  by  section  747  of  the  General  Statutes  of 
Kansas,  1901,  that  before  any  work  of  the  character 
provided  for  in  said  contract  should  be  commenced 
sealed  proposals  therefor  should  be  invited  by  the  city 
of  Kansas  City,  and  said  work  should  be  done  by  con- 
tract let  to  the  lowest  and  best  bidder.  The  purpose  of 
said  provisions  of  the  statute  was  to  require  competi- 
tion in  all  such  work. 

"The  Diamond  Brick  and  Tile  Company  at  all  the 
times  mentioned  in  plaintiff's  petition,  and  for  a  long 
time  prior  thereto,  was,  and  how  is,  engaged  largely  in 
the  business  of  manufacturing  and  selling  vitrified  pav- 
ing brick,  for  use  in  paving  streets  of  cities  and  towns. 
It  had  the  exclusive  sale  of  all  said  brick  manufactured 
by  it,  and  it  alone  had  the  right  to,  and  did,  sell  said 
brick  to  parties  engaged  in  the  business  of  paving  with 
them  streets  in  cities  and  towns.  Said  brick  had  be- 
come known  as,  and  were  generally  called  in  the  city 
of  Kansas  City  and  vicinity,  'vitrified  paving  brick, 
Diamond  brand.'  At  all  said  times  mentioned,  other 
kinds  and  makes  of  vitrified  paving  brick  were  manu- 
factured and  sold  in  the  city  of  Kansas  City  and  vi- 
cinity, and  were  used  in  paving  streets  of  cities  or 
towns,  equal  in  all  respects  to  the  brick  manufactured 
and  sold  by  iSaid  Diamond  Brick  and  Tile  Company. 
Said  other  kinds  and  makes  of  brick  were  fully  up  to 
all  the  tests  and  standards  established  by  the  au- 
thorities of  the  city  of  Kansas  City  for  paving  brick, 
and  were  as  easily  obtainable  in  the  markets  of  said 
city  as  said  brick  made  by  said  Diamond  Brick  and 
Tile  Company. 
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"Some  time  prior  to  the  execution  of  the  contract 
described  in  plaintifTs  petition,  and  prior  to  the  pas- 
sage of  the  ordinance  authorizing  the  doing  of  the  work 
out  of  which  this  controversy  has  arisen,  the  Diamond 
Brick  and  Tile  Company  circulated  and  caused  to  be 
circulated  among  the  resident  owners  of  the  lots  and 
lands  fronting  upon  Fifth  street,  a  street  in  said  city 
of  Kansas  City,  between  Central  avenue  and  Euclid 
avenue,  a  petition  asking  that  the  proper  authorities  of 
the  said  city  cause  said  street  to  be  paved  with  vitri- 
fied paving  brick.  Diamond  brand,  the  manufacture  of 
said  Diamond  Brick  and  Tile  Company,  and  procured  a 
majority  of  said  resident  landowners  to  sign  said  peti- 
tion. Its  purpose  in  circulating  and  causing  said  pe- 
tition to  be  circulated  and  signed  as  aforesaid  was  to 
procure  the  paving  of  said  street  with  its  brick,  of 
which  it  had  the  exclusive  manufacture  and  sale,  to 
furnish  such  brick  for  such  purpose  and  to  prevent 
competition  as  to  the  brick  to  be  used  in  paving  said 
street  as  required  and  provided  by  the  statutes  of  the 
state  of  Kansas,  as  aforesaid.  Thereafter  said  Dia- 
mond Brick  and  Tile  Company,  in  furtherance  of  said 
purpose,  requested  and  procured  the  authorities  of  the 
said  city  to  have  enacted  ordinance  No.  4680  of  said 
dty,  which  provided  that  said  street  should  be  paved 
with  'No.  1  vitrified  paving  brick.  Diamond  brand,' 
which  was  duly  enacted.  Said  ordinance  No.  4680  was 
approved  on  September  11,  1901,  and  was  entitled  'An 
ordinance  providing  for  the  paving  of  Fifth  street  from 
Central  avenue  to  Euclid  avenue.'  The  work  or  im- 
provement directed  by  said  ordinance  was  of  the  char- 
acter described  in  the  provisions  of  said  statute  of  the 
state  of  Kansas  as  hereinbefore  referred  to,  and  under 
the  said  provisions  it  was  the  duty  of  the  authorities 
of  said  city  to  have  so  acted  as  to  have  had  competition 
in  making  said  improvement  in  all  respects  and  every 
single  detail  thereof,  including  the  materials  out  of 
which  said  improvement  was  to  be  constructed.  Said 
ordinance  violated  said  provisions  of  said  statute  by 
absolutely  preventing  all  and  any  competition  as  to 
the  brick  out  of  which  said  improvement  should  be 
constructed,  in  that  it  required  absolutely  that  it  should 
be  of  the  manufacture  of  the  Diamond  Brick  and  Tile 
Company,  sold  exclusively  by  it. 

"After  the  enactment  of  the  said  ordinance  said  city 
entered  into  a  contract  with  the  defendant  W.  W.  At- 
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kin,  who  was  solicited  by  said  Diamond  Brick  and  Tile 
Company  to  bid  thereon  for  making  said  improvement 
in  pursuance  of  said  illegal  ordinance,  and  in  com- 
pliance therewith  said  contract  also  provided  that  said 
pavement  should  be  made  of  the  vitrified  paving  brick 
exclusively  manufactured  and  sold  by  the  Diamond 
Brick  and  Tile  Company.  The  Diamond  Brick  and 
Tile  Company  circulated  said  petition  and  obtain^  the 
signatures  of  property-owners  thereto,  requested  and 
procured  the  council  to  enact  said  ordinance,  and  found 
and  induced  the  contractor  to  bid  on  said  work  and  ob- 
tain said  contract,  for  the  purpose  of  selling  its  brick 
for  such  work,  in  such  manner  that  it  would  be  im- 
possible for  any  other  kind  of  brick  to  be  used,  and, 
without  its  active  efforts  to  that  end,  said  work  would 
not  have  been  done  or  said  contract  made.  By  reason 
of  the  premises  said  ordinance  and  said  contract  are 
absolutely  void  in  whole  and  in  part,  and  the  bond  sued 
on  herein,  being  founded  on  said  contract,  is  also  abso- 
lutely void  in  whole  and  in  part. 

"If  the  plaintiff  sold  any  of  the  material  described 
in  its  petition  to  the  defendant  W.  W.  Atkin,  and  de- 
livered the  same  for  the  work  described  in  the  contract 
mentioned  in  plaintiff's  petition,  such  sale  and  delivery 
were  made  with  full  knowledge  of  the  facts  hereinbe- 
fore set  forth. 

"Wherefore,  having  fully  answered,  defendant  prays 
to  be  discharged,  with  its  costs. 

"(3)  For  another  and  further  answer  and  defense 
herein,  this  defendant  says  that  said  contract  described 
in  plaintiff's  petition,  between  W.  W.  Atkin  and  the 
city  of  Kansas  City,  provided  that  the  work  described 
therein  should  be  begun  within  ten  days  after  written 
notice  so  to  do  should  have  been  given  to  said  W.  W. 
Atkin  by  the  city  engineer  of  the  said  city  of  Kansas 
City,  and  that  said  work  should  be  completed  within 
sixty  days  thereafter.  Such  notice  was  given  by  said 
city  engineer  to  the  said  W.  W.  Atkin  on  September 
15,  1902.  But  this  defendant  says  that  if  any  of  the 
material  described  in  plaintiff's  petition  was  furnished 
to  the  defendant  W.  W.  Atkin  for  said  work,  said  ma- 
terial, and  each  and  every  part  thereof,  was,  without 
this  defendant's  knowledge  or  consent,  furnished  more 
than  sixty  days  after  said  notice  was  given  by  said 
city  engineer  to  said  W.  W.  Atkin,  and  more  than  sev- 
enty days  after  said  notice  had  been  given,  and  long 
after  said  contract  had  expired,  and  that  therefore 
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there  is  no  liability  on  the  part  of  this  defendant  on 
said  bond. 

"Wherefore,  defendant,  having  fully  answered, 
prays  to  be  discharged,  with  its  costs." 

The  answer  to  the  three  causes  of  action  was  the 
same,  and  separate  demurrers  were  sustained  to  the 
second  and  third  defenses  above  set  forth. 

Frank  Hagerman,  and  A.  L.  Berger,  for  plaintiflfs  in 
error. 
McFadden  &  Morris,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  conclusions  we  have  reached  in  this 
case  render  it  necessary  to  consider  only  the  question 
whether  the  demurrers  to  the  second  and  third  counts  of 
the  answer  should  have  been  sustained.  It  is  proper  to 
say  here  that  there  is  a  substantial  conflict  in  the  aver- 
ments of  the  answer  and  the  claims  advanced  by  coun- 
sd  for  plaintiflfs  in  error  in  their  briefs,  which  makes 
it  somewhat  diflUcult  to  understand  what  their  position 
is.  It  is  asserted  in  the  briefs  that  "the  answer  pleaded 
that  the  plaintiflf  actively  promoted  the  work,  and  by 
its  manipulation  had  the  city  order  and  advertise  that 
the  work  should  be  done  with  a  certain  kind  of  brick 
only  furnished  by  the  plaintiflf."    Again  they  say : 

"The  allegations  contained  in  the  answer  of  the  Na- 
tional Surety  Company  charge  that  the  improvements 
were  promoted  by  the  plaintiff  below,  for  the  purpose 
of  having  the  city,  in  ordering  it  to  be  done,  expressly 
to  direct  in  the  ordinance  and  the  contract  thereunder 
that  the  improvements  should  be  constructed  out  of 
the  brick  exclusively  manufactured  and  sold  by  it ;  that 
both  said  ordinances  and  contracts  did  so  provide ;  that 
plaintiff  did  sell  all  the  brick  that  were  used  in  the  con- 
struction of  the  improvements." 

In  the  reply  brief  particular  attention  is  again  called 
to  the  answer,  and  it  is  persistently  urged  that  it  con- 
tains these  averments.  A  careful  reading  of  the  an- 
swer will  disclose,  we  think,  that  this  claim  is  incor- 
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rect.  No  such  statement^  are  found  there,  in  substance 
or  in  form.  The  answer  alleges  that  all  the  illegal  acts 
complained  of  were  procured  to  be  done  by  the  Dia- 
mond Brick  and  Tile  Company,  but  nothing  connecting 
that  company  with  plaintiff  is  alleged,  save  and  except 
the  following:  "If  plaintiff  sold  any  of  the  material 
described  in  its  petition  to  the  defendant  W.  W.  Atkin, 
and  delivered  the  same  for  the  work  described  in  the 
contract  mentioned  in  plaintiff's  petition,  such  sale  and 
delivery  were  made  with,  full  knowledge  of  the  facts 
hereinbefore  set  forth."  If  the  plaintiff  had  been  the 
Diamond  Brick  and  Tile  Company,  or  if  the  answer 
had  alleged  what  the  briefs  say  it  did,  it  is  apparent 
that  a  different  question  would  be  presented. 

If  it  be  conceded  that  the  facts  set  forth  in  the  an- 
swer established  the  illegality  of  the  contract  entered 
into  by  Atkin  for  the  paving  of  these  streets,  then  the 
further  question  arises,  Is  plaintiff,  who  is  not  alleged 
to  have  participated  in  the  fraud  or  illegality,  pre- 
vented from  recovering  for  material  furnished  under 
a  separate  contract  with  Atkin,  for  the  reason  that  the 
sale  of  the  material  was  made  "with  full  knowledge  of 
the  facts"  which  made  it  illegal?  It  will  require  no 
extended  argument,  we  think,  to  demonstrate  that  the 
facts  set  forth  in  the  second  count  of  the  answer,  which 
are  admitted  by  the  demurrer,  render  the  contract  en- 
tered into  for  paving  these  streets  illegal  and  void. 
Section  747  of  the  General  Statutes  of  1901  provides: 

"Before  the  building  of  any  bridge  or  sidewalk,  or 
any  work  on  any  street,  or  any  other  kind  of  work  or 
improvement,  shall  be  commenced  by  the  city  council, 
or  under  their  authority,  a  detailed  estimate  of  the  cost 
thereof  shall  be  made  under  oath  by  the  city  engineer 
and  submitted  to  the  council ;  and  in  all  cases  where  the 
estimated  cost  of  the  contemplated  work  or  improve- 
ment amounts  to  one  hundred  dollars,  sealed  proposals 
for  the  doing  or  making  thereof  shall  be  invited  by  ad- 
vertisement, published  by  the  city  clerk  in  the  official 
newspaper  of  the  city  for  at  least  three  consecutive  days, 
and  the  mayor  and  council  shall  let  the  work  by  con- 
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tract  to  the  lowest  responsible  bidder,  if  there  be  any 
such  whose  bid  does  not  exceed  the  estimate." 

The  object  and  purpose  of  this  provision  of  the 
statute  is  to  insure  competition  in  the  letting  of  con- 
tracts for  public  improvements.  This  is  the  uniform 
ruling  of  courts  in  reference  to  similar  statutory  and 
charter  provisions  governing  cities.  (Schoenberg  v. 
Field,  95  Mo.  App.  241,  68  S.  W.  945;  Smith  v.  Syra- 
cuse Improvement  Company,  161  N.  Y.  484,  55  N.  E. 
1077 ;  Svnft  v.  City  of  St.  Louis,  180  Mo.  80,  79  S.  W. 
172;  Lamed  v.  City  of  Syracuse,  17  N.  Y.  Supr.  Ct., 
App.  Div.,  19,  44  N.  Y.  Supp.  857;  Galhreath  v.  New- 
ton, 30  Mo.  App.  380;  McQuiddy  v.  Brannock,  70  Mo. 
App.  535.) 

The  answer  alleges  that  several  other  kinds  of  vitri- 
fied brick  were  made  and  sold  in  Kansas  City,  equal  in 
all  respects  to  the  particular  brand  named  in  the  con- 
tract. The  principal  item  of  cost  in  the  material  used  for 
this  paving  was  the  brick.  If  but  one  particular  brand 
or  make  of  brick  was  to  be  used,  in  the  very  nature  of 
things  all  opportunity  for  competition  was  eliminated, 
and  favoritism,  fraud  and  corruption  were  made  pos- 
sible, and  extremely  probable.  Indeed,  fraud  and  fa- 
voritism were  so  apparently  the  purpose  of  this  pro- 
vision of  the  contract  and  ordinance  that  the  court 
should  not  hesitate  to  condemn  as  illegal  and  void  all 
the  proceedings.  It  is  urged,  on  the  other  hand,  that 
section  730  of  the  General  Statutes  of  1901  provides 
that  "in  case  of  paving,  such  petition  shall  state  the 
width  of  the  paving,  and  a  specific  description  of  the 
material  to  be  used."  This  provision  must  be  con- 
strued with  the  other  provision,  which  was  obviously 
intended  to  insure  competition.  To  give  to  section  730 
the  construction  urged  would  defeat  the  purpose  of 
the  other  section.  We  give  effect  to  both  by  holding 
that  section  730  is  complied  with  by  describing  in  the 
petition  the  material  used  without  designating  a  kind 
manufactured  or  furnished  by  but  one  person  or  com- 
pany.   In  a  petition  for  paving  the  use  of  the  words 
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"vitrified  brick"  of  standard  or  some  designated  qual- 
ity, without  the  mention  of  any  particular  make  or 
brand,  would  certainly  answer  all  the  requirements 
of  this  section  and  still  leave  opportunity  for  compe- 
tition. The  tendency  of  the  courts  has  been  to  hold 
all  the  proceedings  void  where  opportunity  for  open 
competition  is  denied.  In  the  case  of  Smith  v.  Syra^ 
cuse  Improvement  Company,  161  N.  Y.  484,  5B  N.  E. 
1077,  it  was  said : 

"A  petition  for  the  pavement  of  a  street  in  the  city 
of  Syracuse  'with  vitrified  paving  brick,  manufactured 
by  the  New  York  Brick  and  Paving  Company,  of  Syra- 
cuse, N.  Y.,'  and  all  the  proceedings  had  thereon  by 
the  common  council,  are  in  violation  of  the  provisions 
of  the  city  charter  requiring  the  work  to  be  let  to  the 
lowest  bidder,  and  are  void,  when  it  appears  that  the 
company  referred  to  has  a  complete  monopoly  upon 
the  disposal  of  such  brick,  and  that  there  are  other 
persons  or  corporations  who  manufacture  and  sell 
vitrified  brick  for  paving  purposes,  equal  in  quality  to 
the  particular  kind  specified."    (Syllabus.) 

The  court  held  that  the  petition  was  void  because 
"through  it  the  petitioners  prayed  the  common  council 
to  take  such  action  as  was  condemned  by  statute,  and, 
therefore,  the  petition  was  void  ab  initio."  (Page 
491.)  In  the  case  of  Schoenberg  v.  Field,  95  Mo.  App. 
241,  68  S.  W.  945,  which  is  directly  in  point,  the  court 
said: 

"The  question  thus  presented  is  this :  Had  the  board 
of  public  works  the  power  under  the  charter  to  arbi- 
trarily select  a  paving  material  that  was  manufactured 
by  one  company  to  the  exclusion  of  the  same  material 
manufactured  by  other  companies?  The  case  shows 
that  vitrified  brick,  as  manufactured  by  the  Diamond 
Brick  and  Tile  Company,  was  not  a  patented  article 
and  was  not  thus  a  monopoly  by  reason  of  being  pat- 
tented.  On  the  contrary,  several  other  companies,  in 
and  near  Kansas  City,  manufactured  such  brick  for 
paving  which  had  passed  the  standard  tests  for  street 
paving.  The  general  policy  in  Kansas  City  is  that  in 
letting  public  work  opportunity  must  be  given  for  com- 
petition.   The  very  fact  that  the  work  is  let  on  public 
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notice  at  public  bidding  discloses  this.  .  .  .  What 
possible  opportunity  can  there  be  for  competition  when 
there  can  be  but  one  bidder?  What  possible  benefit 
can  result  to  the  property-holder  for  a  public  letting 
of  the  contract  when  the  contractor  has  already  been 
selected?  The  board  of  public  works  had  the  right  to 
designate  and  select  vitrified  brick  as  the  paving  ma- 
terial, but  it  had  no  right  to  stifle  competition  and 
thereby  violate  the  provisions  of  the  city  charter  by 
cutting  out,  in  advance,  all  competitors."  (Pages  247, 
248.) 

We  quote  also  from  the  opinion  of  the  court  in 
Lamed  v.  City  of  Syracuse,  17  N.  Y.  Supr.  Ct.,  App. 
Div.,  19,  44  N.  Y.  Supp.  857,  a  case  exactly  in  point : 

"If  all  men  were  honest  there  would  be  need  of  few 
laws,  but  the  experience  of  all  cities  shows  that  fraud 
sometimes  enters  into  municipal  contracts,  and  the 
object  of  the  statute  under  consideration  is  to  prevent 
favoritism,  which  is  one  of  the  most  insidious  and 
dangerous  kinds  of  fraud.  ...  If  competition  in 
brick  can  be  thus  restricted,  the  same  rule  can  be  ap- 
plied to  lime,  labor  and  whatever  enters  into  the  cost 
of  constructing  a  pavement.  Bids  might  call  for  brick 
manufactured  by  A.,  lime  made  by  B.,  broken  stone 
furnished  by  C,  and  labor  performed  by  D.,  all,  how- 
ever, at  prices  named,  and  thus  favoritism  be  allowed 
to  permeate  the  entire  contract.  Argument  is  hardly 
ne«ied  to  show  that  this  is  not  competition  or  a  letting 
to  the  lowest  bidder  in  the  sense  meant  by  the  statute. 
The  object  of  the  statute  is  to  keep  prices  down  to 
reasonable  rates,  and  when  this  is  taken  into  account 
it  is  clear  that  it  was  the  intention  of  the  legislature 
that  bidders  should  be  unhampered  by  any  restriction 
whatever,  except  the  specifications  regulating  the 
amount  and  quality  of  the  labor  and  materials;  that 
bidders  should  be  allowed  to  buy  where  they  can  buy 
cheapest,  so  that  they  can  bid  lower  than  if  compelled 
to  buy  of  one  company,  and  that  competition  should 
extend  to  one  part  of  the  contract  as  much  as  another." 
(Pages  26,  27.) 

In  the  case  at  bar  the  answer  set  up  facts  with  ref- 
erence to  the  contract  which,  if  true,  rendered  it  abso- 
lutely void  because  it  was  against  the  provisions  of 
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the  statute,  and  in  contravention  of  sound  public  policy. 

Conceding  the  illegality  of  the  contract  between 
Atkin  and  the  city,  there  remains  the  question  whether 
the  answer  contains  averments  which  sufficiently  con- 
nect plaintiff  with  the  illegality  to  prevent  it  from  re- 
covering for  the  material  furnished.  Some  contracts 
are  so  inherently  vicious  and  immoral  that  no  action 
can  be  maintained  to  enforce  them;  and  courts  will 
not  permit  a  recovery  upon  a  collateral  contract  which 
is  so  connected  with  the  former  that  the  illegal  or  im- 
moral purpose  is  kept  in  view.  Where  goods  are  sold 
or  premises  leased  for  the  express  purpose  of  being 
used  for  an  immoral  and  unlawful  purpose  the  agree- 
ment is  void,  and  there  can  be  no  recovery  of  the 
price.  (9  Cyc.  573.)  A  case  in  point  is  Standard 
Furniture  Co.  v.  VanAlstine,  22  Wash.  670,  62  Pac. 
145,  51  L.  R.  A.  889,  79  Am.  St.  Rep.  960,  where  a 
vendor  sold  goods  with  the  knowledge  that  they  were 
to  be  used  in  a  house  of  ill  fame,  reserving  title  with 
the  right  to  take  possession,  and  was  denied  the  right 
to  recover. 

The  contract  to  pave  in  this  case  was  not  illegal  or 
inmioral  upon  its  face,  but  the  answer  pleaded  facts 
which,  if  true,  rendered  it  contrary  to  public  policy 
and  void.  In  the  case  of  De  Wit  v.  Lander,  72  Wis. 
120,  39  N.  W.  349,  plaintiff  sued  upon  a  contract 
which  it  appears  from  the  evidence  involved  a  partner- 
ship with  another  to  engage  in  the  business  of  a  night 
scavenger,  which  the  ordinances  of  the  city  prohibited 
a  person  from  exercising  without  a  license.  It  was 
held  he  could  not  recover. 

"It  is  a  general  rule  that  contracts  are  void  which 
are  repugnant  to  justice,  or  founded  upon  an  immoral 
consideration,  or  which  are  against  the  general  policy 
of  the  common  law,  or  contrary  to  the  provisions  of 
any  statute  (even  where  such  statute  doe?  not  ex- 
pressly declare  them  void) ;  and  that  a  party  who  is 
obliged  to  trace  through  such  a  contract  his  right  to 
a  debt  alleged  to  be  due  him  cannot  recover."  (Mel- 
choir  V.  McCarty,  31  Wis.  252,  11  Am.  Rep.  605.) 
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The  rule  is  stated  by  Kent  as  follows :  "If  the  con- 
tract grows  immediately  out  of,  or  is  connected  with, 
an  illegal  or  immoral  act,  a  court  of  justice  will  not 
enforce  it.  But  if  it  be  unconnected  with  the  illegal 
act,  and  founded  on  a  new  consideration,  it  may  be 
enforced."  (2  Kent's  Com.,  14th  ed.,  ♦466.)  And  in 
the  case  of  Buck  v.  Albee,  26  Vt.  184, 190,  62  Am.  Dec. 
564,  it  was  said : 

''In  the  application  of  this  rule  it  may  be  observed 
that  in  all  cases  where  it  is  necessary  to  prove  the 
illegal  contract  and  sale  to  enable  the  plaintiff  to  re- 
cover, then  the  contract  is  so  connected  with  the  illegal 
act  that  a  recovery  cannot  be  had.  But  if  the  right 
can  be  established  without  such  proof,  the  plaintiff 
may  recover;  for  the  claim  is  unconnected  with  the 
sale,  and  rests  on  a  new  consideration." 

When  the  party  complaining  can  establish  his  claim 
without  relying  upon  the  illegal  transaction,  it  is  the 
general  holding  of  the  courts  that  he  can  recover;  but, 
if  it  requires  the  aid  of  the  illegal  contract  or  trans- 
action, he  cannot  The  cases  are  collated  in  volume  9 
of  the  Cyclopedia  of  Law  and  Procedure,  pages  546 
and  566. 

The  petition  of  plaintiff  in  this  case  is  based  upon 
the  surety  bond.  The  statute  requiring  the  giving  of 
the  bond  sued  on  reads  as  follows: 

"That  whenever  any  public  officer  shall  under  the 
laws  of  the  state  enter  into  contract  in  any  sum  ex- 
ceeding one  hundred  dollars,  with  any  person  or  per- 
sons, for  purpose  of  making  any  public  improvements, 
or  constructing  any  public  building,  or  making  repairs 
on  the  same,  such  officer  shall  take  from  the  party  con- 
tracted with  a  bond  with  good  and  sufficient  sureties 
to  the  state  of  Kansas,  in  a  sum  not  less  than  the  sum 
total  in  the  contract,  conditioned  that  such  contractor 
or  contractors  shall  pay  all  indebtedness  incurred  for 
labor  or  material  furnished  in  the  construction  of  said 
public  building  or  in  making  said  public  improve- 
ments."   (Gen.  Stat.  1901,  §  5130.) 

Plaintiff's  petition  recites,  first,  the  making  of  the 
contract,  and  refers  to  the  same,  with  the  plans  and 
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specifications  on  file  in  the  office  of  the  city  clerk;  next, 
the  execution  of  the  surety  bond,  the  furnishing  and 
use  of  the  material,  and  non-pajnment  by  Atkin.  In 
the  opening  statement  of  plaintiff's  counsel  the  con- 
tract for  paving  is  referred  to  as  the  first  step  in  the 
proof,  and  the  contract  itself,  with  the  plans  and  speci- 
fications, was  introduced  in  evidence  as  a  basis  for  the 
execution  of  the  bond  sued  on.  Thus  it  is  apparent 
that  in  order  to  maintain  the  action  plaintiff  found  it 
necessary  to  allege  and  prove  the  contract,  which  from 
the  facts  set  forth  in  the  answer  was  illegal  and  void. 
As  was  said  in  Thomson  v.  Thomson,  7  Ves.  Jr.  470, 
473,  "here  you  cannot  stir  a  step  but  through  that 
illegal  agreement;  and  it  is  impossible  for  the  court 
to  enforce  it."  (See,  also,  Gtmter  v.  Leckey,  30  Ala. 
591.) 

It  is  urged  that  the  statute  requiring  the  giving  of 
a  bond  was  enacted  for  the  express  protection  of  la- 
borers and  material-men ;  and  that,  therefore,  plaintiff 
is  within  its  protection,  and,  not  being  a  party  to  the 
illegal  contract  entered  into  by  Atkin  and  the  city,  the 
facts  set  forth  in  the  answer  constitute  no  defense.  It 
is  a  well-recognized  rule  that  where  the  statute,  the 
violation  of  which  makes  the  contract  illegal,  is  en- 
acted for  the  protection  of  one  of  the  parties  to  the 
transaction,  he  can  recover  notwithstanding  he  must 
prove  the  illegal  contract.  Thus,  where  statutes 
against  usury  make  the  contract  illegal,  the  party  in- 
jured may  maintain  an  action  to  recover  the  excess, 
for  the  reason  that  the  statute  was  designed  to  protect 
the  needy  borrower,  and  to  deny  him  the  right  of  ac- 
tion would  defeat  the  purpose  of  the  law.  The  pen- 
alty is  imposed  upon  but  one  of  the  parties,  and  the 
law  does  not  consider  them  in  pari  delicto.  (9  Cyc 
553.)  The  statute  requiring  competition  in  the  let- 
ting of  contracts  for  public  improvements  is  what 
renders  the  contract  here  iUegal;  and  the  intention 
was  to  protect  the  taxpayer  and  the  public — ^not  mate- 
rial-men and  laborers.     The  exception  noted  to  the 
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general  rule  does  not  reach  so  far  as  counsel  contend, 
nor  does  it  afford  protection  to  plaintiff. 

The  statute  upon  which  plaintiff  relies  and  which 
authorizes  the  execution  of  the  bond  contemplates  that, 
first,  a  valid  contract  shall  be  made — a  contract  let  by 
competitive  bids;  competition  is  a  condition  precedent 
to  the  letting  of  a  valid  and  binding  contract.  With 
full  knowledge  of  the  facts  plaintiff  cannot  maintain 
an  action  upon  the  bond,  because  in  order  to  do  so  it  is 
necessary  to  prove  the  contract  for  the  improvement; 
and  when  it  appears  by  the  facts  averred  in  the  an- 
swer that  the  contract  was  illegal  and  void,  and  that 
plaintiff  had  full  knowledge  of  those  facts,  its  con- 
tract is  likewise  shown  to  be  tainted,  and  falls  with  the 
other.  In  Woolfolk  v.  Dtmccm,  80  Mo.  App.  421,  427, 
it  was  said : 

"It  is  well  settled  that  no  action  will  lie  upon  any 
contract  based  upon  any  unlawful  consideration,  or 
which  is  repugnant  to  law  or  sound  policy  or  good 
morals — ex  turpi  contractu  actio  non  oritur.  And  it  is 
equally  well  settled  that  if  a  contract  grows  immedi- 
ately out  of  or  is  connected  with  an  illegal  or  immoral 
act  a  court  of  justice  will  not  enforce  it.  And  if  the 
contract  in  fact  be  only  connected  with  the  illegal  or 
immoral  transaction  and  growing  out  of  it,  though  it 
be  in  fact  a  new  contract,  it  is  equally  tainted.  .  .  . 
There  is  no  distinction  between  a  contract  that  is  im- 
moral in  nature  and  tendency  and  therefore  void  as 
against  public  policy  and  one  that  is  illegal  and  pro- 
hibited by  law."  (See,  also,  Ernst  v.  Crosby,  140  N.  Y. 
364,  35  N.  E.  608;  Kansas  City  v.  O'Connor  et  al.,  82 
Mo.  App.  655;  Toivn  of  Kirkwood  v.  Meramec  High- 
lands Co.,  94  Mo.  App.  687,  68  S.  W.  761.) 

Sound  policy,  we  think,  requires  us  to  hold  that  a 
contract  of  the  character  of  the  one  in  question,  which 
w  void  for  the  reason  that  it  opens  the  door  to  fraud 
and  favoritism  and  to  the  defrauding  of  taxpayers 
and  the  public,  shall  not  be  used  as  the  basis  of  re- 
covery in  an  action  by  a  party  who  acquired  his  rights 
with  full  knowledge  of  the  facts  which  rendered  the 
contract  and  the  proceedings  void.    The  facta  averred 
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in  the  second  count  of  the  answer  therefore  consti- 
tuted a  defense  to  the  action,  and  the  demurrer  should 
have  been  overruled. 

The  third  count  of  the  answer  states  no  defense, 
and  the  demurrer  was  rightfully  sustained.  (Risse  v. 
Planing-miU  Co.,  55  Kan.  518,  40  Pac.  904.) 

We  find  nothing  substantial  in  the  other  errors 
assigned,  but  the  case  is  reversed  and  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  second 
count  of  the  answer. 

All  the  Justices  concurring. 


The  Missouri,  Kansas  &  Texas  Railway  Company 
V.  C.  H.  Pratt. 

No.  14,349.     (85  Pac  141.) 
SYLLABUS  BY  THE  COURT. 

Damages — Breach  of  Warrantj^ — Grantor  Estopped  from  Pleads 
ing  the  Statute  of  Limitations.  In  an  action  for  damages  for 
the  breach  of  a  covenant  of  warranty  in  a  conveyance  of  real 
estate  it  appeared  that  at  the  time  of  the  delivery  of  the  deed 
and  the  payment  of  the  consideration  by  the  grantee  a  third 
person  was  in  actual  possession  of  the  real  estate,  claiming 
to  hold  under  a  title  paramount  to  that  of  the  gprantor  in  such 
deed.  Such  occupancy  and  claim  were  well  known  to  the 
parties  to  the  conveyance,  and  they  knew  that  the  occupant 
intended  to  hold  possession  until  ousted  by  judicial  process. 
Litigation  was  then  pending  and  suits  were  contemplated 
by  the  grantor  which  would  finally  determine  the  ownership 
of  such  real  estate.  In  the  litigation  which  ensued  the 
occupant  was  successful  in  the  lower  courts,  but  the  grantor 
carried'  the  cause  to  the  supreme  and  federal  courts.  The 
grantee,  concluding  that  the  grantor  would  eventually  lose, 
insisted  upon  repayment  of  his  money.  The  grantor,  how- 
ever, by  assurance  that  his  title  would  ultimately  be  estab- 
lished, and,  if  not,  that  the  money  would  be  refunded,  re- 
quested and  induced  the  grantee  to  wait  until  the  end  of  the 
litigation,  which  he  did,  relying  upon  the  representations  of 
the  grantor.    The  matter  was  not  ended  until  long  after  the 
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time  provided  by  the  statute  of  limitations  within  which  an 
action  upon  the  covenant  of  warranty  might  have  been 
brought  had  expired.  Soon  after  the  final  determination  of 
the  litigation,  which  was  adverse  to  the  grantor,  the  grantee 
brought  an  action  upon  the  covenant  of  warranty  in  the  con- 
veyance. The  grantor  pleaded  the  statute  of  limitations. 
Held,  that  the  grantor  is  estopped  from  maintaining  such  de- 
fense. 

Error  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  March  10, 1906.    Affirmed. 

John  Madden,  and  W.  W.  Brovm,  for  plaintiflf  in 
error. 
Gates  &  Gates,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  only  question  involved  in  this  case 
is  the  statute  of  limitations  as  applied  to  a  covenant 
of  warranty  in  a  conveyance  of  real  estate.  The  facts 
briefly  stated  are  these : 

In  1889  the  plaintiflf  in  error  conveyed  the  land  in 
controversy  to  the  defendant  in  error  by  an  ordinary 
deed  of  general  warranty,  in  consideration  of  $954.20 
cash  paid  at  that  date.  At  the  time  of  such  convey- 
ance the  grantor  held  a  patent  to  the  land  from  the 
United  States.  The  land  was  occupied  by  one  N.  L. 
Ard,  who  claimed  it  as  a  settler  under  the  homestead 
and  preemption  laws  of  the  United  States.  He  settled 
thereon  in  1866,  long  before  the  plaintiflf  in  error  re- 
ceived its  patent  thereto.  On  July  26, 1866,  the  United 
States,  by  an  act  of  congress,  granted  the  alternate 
sections  of  a  ten-mile  strip  of  land  to  the  plaintiflf  in 
error,  then  known  as  the  Union  Pacific  Railway  Com- 
pany, Southern  Branch,  upon  conditions  named  in  the 
grant.  To  indemnify  the  company  from  loss  on  ac- 
count of  lands  to  which  homestead  and  preemption 
rights  might  attach  before  these  conditions  were  com- 
plied with,  the  act  provided  that  the  company  might 
select  in  lieu  thereof  an  equal  amount  of  land  from 
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lands  adjacent  to  the  ten-mile  striir  belonging  to  the 
United  States.  There  was  a  large  number  of  settlers 
upon  these  lands  claiming  under  the  homestead  and 
preemption  laws,  and  a  sharp  controversy  arose  be- 
tween them  and  the  railroad  company  as  to  their  re- 
spective rights  thereto. 

The  land  in  controversy  in  this  action  was  outside 
the  ten-mile  strip.  On  November  3, 1873,  the  company 
selected  it  as  an  indemnity  for  lands  lost  as  before 
stated.  The  controversy  between  the  settlers  and  the 
company  involved  many  homes  and  large  and  valuable 
tracts  of  land.  It  aroused  great  excitement,  and  many 
lawsuits  were  commenced  relating  thereto,  both  in  the 
federal  and  local  courts.  The  claims  of  the  respective 
parties  were  subjects  of  public  discussion,  and  were 
matters  of  general  notoriety  and  common  knowledge. 
This  controversy  continued  without  interruption  from 
the  date  the  land  was  selected  by  the  company  to  De- 
cember 19, 1900,  a  period  of  sixteen  years  prior  to  the 
execution  of  the  conveyance  to  the  defendant  in  error. 
To  settle  this  dispute  Pratt,  the  defendant  in  error, 
brought  an  action  of  ejectmejit  against  Ard  in  1889 
to  recover  a  part  of  this  land.  The  case  was  carried 
to  the  supreme  court  of  the  United  States,  where  it  was 
decided  in  favor  of  Ard  on  March  4,  1895.  (Ard  v, 
Brandon,  156  U.  S.  537.)  In  1894  the  defendant  in 
error  commenced  an  action  of  ejectment  against  Ard 
to  recover  another  part  of  the  land  involved  in  this  ac- 
tion. This  case  was  taken  to  the  supreme  court  of 
this  state,  and  decided  against  Pratt  on  June  8,  1901. 
(Pratt  V.  Ard,  63  Kan.  182,  65  Pac.  255.)  On  Decem- 
ber 19, 1900,  in  a  case  brought  by  the  United  States  in 
the  circuit  court  for  Kansas  against  all  parties  inter- 
ested in  the  ten-mile  strip  and  indemnity  lands,  the 
patent  to  the  plaintiflf  in  error  for  the  lands  involved 
in  this  action  and  the  conveyance  to  the  defendant  in 
error  thereof  were  canceled,  and  soon  afterward  the 
land  was  patented  to  Ard.  The  defendant  in  error 
was  nev^r  in  possession  of  this  land,  and  never  re- 
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ceived  any  profits  therefrom  because  of  the  adverse 
possession  of  Ard.  During  the  progress  of  the  litiga- 
tion, and  after  the  conveyance  to  the  defendant  in 
error,  considerable  correspondence  occurred  between 
the  attorneys  for  the  company,  who  were  fully  author- 
ized to  bind  the  company  thereby,  and  Pratt  and  his 
attorneys,  among  which  were  the  following  letters 
from  T.  N.  Sedgwick,  general  attorney  for  plaintiff  in 
error: 

"Parsons,  Kan.,  November  18,  1895. 

"I  have  your  favor  of  the  16th,  stating  that  the  case 
of  yourself  against  Ard  for  possession  of  the  east  half 
of  the  southeast  quarter  of  2-26-20  was  decided  against 
you  by  the  court  and  in  favor  of  Ard,  and  I  note  what 
you  say  about  not  taking  the  case  further  unless  the 
company  requires  it. 

"You  will  readily  understand  that  you  are  hardly  in 
a  position  to  compel  the  company  to  assume  all  re- 
sponsibility in  this  case  at  this  late  day.  This  suit  has 
been  pending  since  January  5,  1895,  the  date  of  the 
filing  of  your  petition,  and  yet  no  notice  whatever  was 
given  the  company  of  the  pendency  thereof  until  the 
last  ten  days,  and  then  we  were  right  in  the  midst  of  a 
half  a  dozen  courts,  where  we  had  more  business  than 
we  could  attend  to.  Of  course,  if  you  had  given  us 
notice  earlier  we  could  have  assumed  the  responsibility 
which  you  now  ask  us  to  assume,  but  it  was  utterly 
impossible  for  me  to  be  present  at  the  trial  of  this  case. 
I  can  only  say  we  desire  the  case  carried  clear  through 
all  the  courts. 

"From  your  statement  of  the  case  to  me  Mr.  Ard  has 
not  a  ghost  of  a  show,  in  my  opinion.  I  have  great 
confidence  in  the  ability  and  integrity  of  Mr.  Gates 
and  Mr.  Foust,  and  have  no  doubt  they  made  the  best 
case  possible  for  you  to  make. 

"I  hope  you  have  taken  time  to  take  the  case  to  the 
supreme  court,  and  as  soon  as  I  can  get  time  I  will  in- 
vestigate the  matter,  and  if  you  do  not  desire  to  carry 
the  matter  further  I  will  do  it  myself  in  your  name. 

"You  spoke  of  the  other  cases.  Of  course,  I  know 
nothing  of  the  other  cases  that  you  have  lost,  except 
the  other  piece  of  land  owned  by  Mr.  Ard.  If  you 
have  any  claim  against  the  company  which  you  have 
not  presented,  and  which  you  desire  to  make,  you  will 
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have  to  make  it  and  present  it  in  due  form,  so  that  it 
can  be  properly  investigated. 

"Please  write  me  how  much  time  you  have  to  make 
a  case  for  the  supreme  court  in  the  case  of  yourself 
against  Ard,  and  whether  or  not  you  have  the  record 
in  shape  and  tried  it  with  a  view  of  going  to  the  su- 
preme court.  Of  course,  we  do  not  give  up  on  single 
trial." 

"Parsons,  Kan.,  February  18,  1898. 

"I  have,  before  me  your  favor  of  the  12th  instant, 
and  also  yours  of  January  30,  regarding  the  case  of 
yourself  against  N.  L.  Ard,  which  you  designate  as  the 
statute-of -limitations  case. 

"This  case  was  taken  to  the  court  of  appeals  at  Fort 
Scott,  the  record  being  filed  there  October  28,  1896,  as 
shown  by  the  clerk's  letter  to  me.  A  waiver  of  sum- 
mons was  filed  in  the  case  on  November  10,  1896.  Its 
number  on  the  clerk's  docket  is  422. 

"With  reference  to  your  claim  for  refund  of  money, 
I  can  tell  you  nothing  more  than  what  I  have  already 
told  you.  At  Mr.  Rouse's  request,  I  sent  him  a  state- 
ment of  such  lands  as  I  supposed  we  would  eventually 
be  called  upon  to  refund  the  purchase-money,  and  yours 
was  included  in  the  list.  Since  that  time  patents  have 
been  issued  to  some  of  the  land,  and  certain  decisions 
have  been  rendered  which  looks  as  though  our  title  to 
all  this  land  would  be  good.  I  apprehend  our  company 
is  waiting  to  see  what  the  decision  of  the  circuit  court 
will  be  with  reference  to  these  lands.  If  your  title  is 
made  good,  there  is  nothing  then  due  you  from  the 
company;  if,  on  the  other  hand,  your  title  is  not  made 
good,  we  certainly  will  have  to  refund  you  the  money, 
I  suppose.  But  you  ought  to  wait  patiently^  as  the 
others  are  doing,  until  this  litigation  is  determined. 
I  know  how  you  feel  about  it,  and  you  do  not  owe  me 
any  apology  for  anything  you  have  said." 

"Parsons,  Kan.,  March  28, 1900. 
"I  have  before  me  your  favor  of  the  27th,  and  I  note 
you  say  that  you  sent  me  a  copy  of  a  letter  from  the 
commissioner  to  the  register  of  the  Topeka  land-office 
sent  you  by  Mr.  Pratt,  and  asking  me  to  return  the 
same.  Beg  to  advise  that  the  papers  you  sent  were 
sent  to  our  attorneys,  Britton  &  Gray,  and  were  re- 
turned to  you  with  the  answer  of  Britton  &  Gray  on 
March  3.    I  at  the  same  time  enclosed  you  a  copy  of  the 


Digitized  by  VnOOQ IC 


Vol-  73.  JANUARY  TERM,  1906.  215 

Railway  Co.  v.  Pratt 

protest  which  the  railway  company  filed  in  the  local 
land-office.    You  will  find  these  papers  all  together. 

"With  reference  to  the  appeal  from  the  local  land- 
office:  It  does  not  seem  to  me  that  it  is  necessary  to 
take  any  notice  whatever  of  the  decision  of  the  local 
land-office.  The  patent  for  the  land  has  already  been 
issued,  and  the  local  office,  and  in  fact  the  entire  land 
department,  is  already  without  jurisdiction,  and  cannot 
obtain  jurisdiction  of  this  land  until  the  court,  by  some 
proceeding  instituted  for  that  purpose,  sets  aside  the 
present  patent.  If  I  obtain  judgment  against  Ard  in 
the  case  of  U.  S.  v.  M.  K.  &  T^,  I  will  have  him  ejected 
from  the  land.  On  the  other  hand,  the  only  way  that 
Ard  can  obtain  a  title  to  the  land  is  by  going  into  court 
and  instituting  a  proceeding  to  set  aside  the  present 
patent,  and  if  he  is  successful  then  he  can  make  his 
proof  before  the  local  land-office.  But  nothing  that  is 
done  in  the  local  land-office  or  by  the  land  department 
would  have  any  effect  whatever  upon  the  present  liti- 
gation regarding  the  title  to  this  land.  Therefore  I 
see  no  occasion  for  worry,  trouble  or  expense  over  what 
may  be  taking  place  in  the  local  land-office." 

"Parsons,  Kan.,  April  7,  1900. 

"I  have  before  me  your  favor  of  the  6th  instant,  re- 
garding the  contest  case  pending  in  the  local  land-office 
between  Ard  on  one  side  and  yourself  and  the  company 
on  the  other.  I  have  advised  that  we  pay  no  attention 
whatever  to  this  case,  because  the  supreme  court  of 
the  United  States  has  decided  that  when  a  patent  has 
once  issued  to  a  piece  of  land  the  land  department  of 
the  United  States  has  lost  jurisdiction,  and  cannot 
again  entertain  an  application  to  enter  the  land,  and 
any  patent  subsequently  issued  is  absolutely  void. 
Judge  Stillwell  has  so  held  in  a  case  in  Woodson  county. 

"The  land  department  seems  to  be  misled  entirely  by 
the  decision  of  the  case  of  yourself  against  Ard,  where- 
in the  supreme  court  held  that  Ard  should  have  been 
permitted  to  enter  the  land,  but  in  that  decision  the 
court  did  not  set  aside  the  patent,  and  no  application  to 
enter  the  same  could  be  entertained  until  it  is  set 
aside." 

"Parsons,  Kan.,  June  28,  1901. 
"I  have  b^ore  me  your  favor  of  the^Tth  instant  ask- 
ing what  the  company  proposes  to  do  with  reference  to 
the  piece  of  land  in  section  2  involved  in  the  late  case 
of  Pratt  against  Ard,  wherein  the  court  decided  that 
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the  statute  of  limitations  had  run  in  favor  of  Ard,  and 
also  the  other  piece  in  section  2,  wherein  Judge  Hook 
set  the  patent  to  the  railway  company  aside  and  ad- 
judged the  land  to  belong  to  Ard  under  the  homestmd 
claim  thereto. 

"Beg  to  advise  that  neither  of  these  cases  are  yet 
finally  determined.  Whenever  they  are,  then  we  will 
determine  what  course  we  will  pursue  with  reference 
to  your  claim  for  a  refund  of  the  money.  In  the  mean- 
time you  might  send  me  a  statement  of  the  amount  you 
claim  should  be  refunded  to  you,  so  that  I  may  look  it 
over  and  consider  the  matter." 

This  action  was  commenced  some  time  in  1902,  or  we 
so  infer,  as  the  amended  petition  was  fitod  January  21, 
1903.  The  amended  petition  refers  to  the  deed  as  a 
whole,  but  the  particular  covenant  sued  on  reads : 

"And  the  sa^  Missouri,  Kansas  &  Texas  Railway 
Company  hereby  covenants  with  ike  said  party  of  tiid 
second  part,  his  heirs  and  assigns,  that  it  will,  and  its 
successors  shall,  warrant  and  defend  the  same  to  the 
said  party  of  the  second  part,  his  heirs  and  assigns, 
against  the  lawful  claims  of  aU  persons.'' 

All  informality  in  the  pleadings  is  waived  by  stipu- 
lation. The  action  was  tried  in  the  disttict  court  of 
Allen  county,  and  on  January  8, 1904,  the  defendant  in 
error  recovered  judgment  for  $1760.36.  The  plaintiff 
in  error  brings  the  case  here,  complaining  that  the  trial 
court  erred  in  not  deciding  that  the  plaintiff's  cause  of 
action  was  barred  by  the  statute  of  limitations,  and  also 
because  the  court  gave  judgment  for  attorneys'  fees 
and  taxes.  The  plaintiff  pleads  waiver  and  estoppel  as 
to  the  statute  of  limitations. 

It  is  conceded  that  no  cause  of  action  arises  upon 
a  covenant  of  warranty  until  after  eviction,  either 
actual  or  constructive.  It  is  here  claimed  that  the 
actual  possession  of  Ard  at  the  date  of  the  convey- 
ance to  Pratt,  under  a  claim  of  right  which  was 
subsequently  decided  to  be  the  better  and  paramount 
title,  constituted  a  constructive  eviction,  and  a  cause 
of  action  arose  at  once  which  would  become  barred 
in  five  years  in  this  case,  or  on  June  6,  1894.    It  is 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. a? 

Railway  Co.  v.  Pratt 

soitsht  to  bring  tliis  case  within  the  rule  stated  by 
Mr.  Justice  Allen  in  the  case  of  Claflin  v.  Case,  58 
Kan.  562,  36  Pac.  1063,  which  reads: 

'The  weight  of  authority  seems  to  be  to  the  effect 
that,  where  the  land  conveyed  is  actually  occupied  by 
lUiolftier,  under  an  adverse  and  better  title,  the  covenant 
is  broken  witiioiit  any  other  act  by  either  party,  and 
an  action  may  be  at  once  maintained  upon  it.''  (Page 
562.) 

In  a  certain  sense  this  case  probably  falls  within  the 
above  rule,  but  under  the  facts  here  shown  we  do  not 
think  the  plaintiff  in  error  ought  to  be  permitted  to 
make  this  defense.  To  do  so  is  an  act  in  bad  faith,  and 
•  cerates  as  a  fraud  upon  the  defendant  in  error.  When 
the  conveyance  was  made  and  the  company  received  the 
money  of  Pratt  it  was  known  by  both  parties  that  1^ 
land  was  occupied  by  Ard,  who  would  maintain  pos- 
session until  ousted  by  judicial  process.  It  was  thor- 
oughly understood  that  whether  Pratt  would  receive 
anything  by  his  deed  or  not  could  only  be  known  at 
the  end  of  litigation  then  contemplated  or  already  in 
progress.  The  conveyance  to  him  was  evidently  made 
with  the  intention  on  the  part  of  both  parties  to  wait 
aad  abide  the  judidal  determination  of  title  to  the 
land.  It  wotdd  be  trifling  with  the  rights  of  these 
parties  to  assume  that  they  contemplated  an  immediate 
repa3anent  of  the  money  paid  by  Pratt  or  tiiat  an  ac- 
tion for  its  recovery  could  or  would  be  commenced  at 
once.  The  relation  of  the  parties  to  the  land  remained 
unchanged  after  the  ddivery  of  the  deed  and  the  pay- 
ment of  the  consideration  money  by  Pratt  until  the 
decision  of  the  United  States  circuit  court,  on  Decem- 
ber 19,  1900.  Up  to  tiiat  time  Pratt  waited  patiently, 
at  the  request  of  tiie  plaintiff  in  error,  while  it  was  test- 
ing its  title  to  the  land  in  long  and  repeated  lawsuits. 
He  was  assured  from  time  to  time  that  his  title  would 
be  ultimately  sustained,  that  Ard  did  not  have  "a  ghost 
of  a  show,"  and  was  requested  to  "wait  patiently,  as 
the  others  are  doing,  until  this  litigation  is  deter- 
mined." 
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The  plaintiff  in  error  assumed  control  of  the  case 
commenced  by  Pratt,  and  carried  it  to  the  highest 
court,  apparently  confident  of  success.  Pratt  was  at 
times  urgent  and  insistent,  but  was  pacified  by  the  as- 
surance that  "our  company  is  waiting  to  see  what  the 
decision  of  the  circuit  court  will  be  with  reference  to 
these  lands;  if  we  win,  we  owe  you  nothing;  if  not,  you 
will  get  your  money."  It  is  not  suggested  that  Pratt 
failed  in  any  respect  to  do  his  full  duty  in  the  premises. 
He  carried  out  the  original  understanding  and  subse- 
quent requests  by  waiting  for  the  company  to  establish 
its  title  to  the  land.  In  this  there  was  no  cessation  of 
effort.  The  company  was  diligent  and  persistent.  The 
facts  that  it  was  originally  understood  by  each  of  the 
parties  that  the  whole  matter  as  to  the  conveyance 
and  Pratt's  ultimate  right  to  the  land  should  be  held  in 
abeyance  until  the  end  of  the  litigation  concerning  the 
same,  and  that  Pratt  was  induced  to  wait  longer  than 
he  otherwise  would  have  done  by  the  urgent  requests 
of  the  plaintiff  in  error,  are  as  unmistakably  estab- 
lished as  they  would  be  if  fully  and  formally  reduced 
to  writing.  After  Pratt  has  so  waited,  and  the  com- 
pany after  full  opportunity  to  test  its  daiiyi  has  failed, 
it  would  be  unconscionable  for  it  to  assert  the  very  de- 
lay which  it  requested  for  the  purpose  of  avoiding  pay- 
ment to  Pratt  of  the  money  paid  by  him,  for  which  he 
has  received  nothing.  The  ordinary  rules  of  justice 
and  fair  dealing  rebel  at  the  suggestion.  The  facts 
furnish  abundant  reason  for  the  application  of  the  rule 
of  estoppel  to  such  conduct.  We  think  this  is  a  case 
where  this  rule  should  be  applied. 

Cases  may  bQ  found  which  are  apparently  opposed 
to  this  view;  in  fact,  considerable  conflict  exists 
among  the  decisions  concerning  the  general  subject  of 
changing  the  statute  of  limitations  by  agreement, 
waiver,  or  estoppel.  Much  of  this  confusion  arises 
from  the  difference  in  statutes,  and  in  the  application 
thereof  to  particular  cases.  Very  few  of  the  cases, 
when  closely  examined,  will  be  found  to  differ  materi- 
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ally  in  principle  from  the  view  we  have  here  taken ;  it 
would  be  useless,  therefore,  to  attempt  a  review  of 
them.  In  the  case  of  Mo.  Pac.  R'y  Co.  v.  Com.  Co.,  71 
Mo.  App.  299,  there  were  unsettled  accounts  between 
the  parties,  and  negotiations  for  adjustment  were  pend- 
ing a  long  time.  After  failure  to  settle,  action  was 
brought  on  one  of  them,  in  which  the  statute  of  limita- 
tion was  pleaded.    The  court  said,  as  to  this  plea : 

"If  there  was  any  understanding  between  plaintiff 
and  defendant,  or  assurance  given  by  the  plaintiff  to 
defendant  that  the  latter  would  accept  the  former's 
account  in  payment  or  discharge  of  that  of  the  latter, 
when  their  mutual  accounts  should  thereafter  be  set- 
tled, and  that  the  former,  relying  upon  such  under- 
standing or  assurance,  did  not  bring  an  action  on  its 
aceount  within  the  statutory  period,  and  but  for  that 
it  otherwise  would  have  done  so,  the  latter  should  not 
be  allowed  to  invoke  the  statute  of  limitations  in  bar  of 
former's  account."    (Page  304.) 

In  the  case  of  Haymore  v.  Commissioners,  85  N.  C. 
268,  following  the  case  of  Daniel,  Ex'r,  v.  The  Board  of 
Comm'rs  of  Edgecombe  Co.,  74  N.  C.  494,  it  was  said : 

"Defendants  will  not  be  allowed  to  set  up  the  statute 
of  limitations  in  bar  of  the  plaintiff's  claim  when  the 
delay  which  would  otherwise  give  operation  to  the 
statute  has  been  induced  by  the  request  of  the  defend- 
ants, expressing  or  implying  their  engagement  not  to 
plead  it."    (Syllabus.) 

To  the  same  effect  see:  Mickey  v.  The  Burlington 
Ins.  Co.,  85  Iowa,  174,  14  Am.  Rep.  494 ;  Kenackowsky 
V.  Board  of  Com'rs,  122  Mich.  613,  81  N.  W.  581 ;  Home 
Ins.  Co.  of  Texas  v.  Myer,  93  111.  271. 

'Complaint  is  made  that  attorneys'  fees  and  taxes  are 
not  legitimate  elements  of  damage  in  cases  of  this 
character.  We  are  unable  to  ascertain  from  the  record 
that  either  of  these  matters  entered  into  the  judgment 
of  the  district  court,  and  therefore  it  will  be  unneces- 
sary to  consider  the  legal  questions  relating  thereto. 
The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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Joseph  Limb  et  nix.  v.  The  Ka^nsas  City,  Foet  Scott 

&  MEMPHIS  RAIUtOAD  COMPANY. 
N«.  14,352.     (84  Pac  186.) 
SYLLABUS  8T  THE  COURT. 

Baiucoads— /njurv  to  Trespcksser — Contr&mtory  Ntgligenoe.  A 
person  who  for  hie  own  convenience  walks  on  Uie  main  trade 
of  a  railroad,  and  does  not  look  or  listen,  or  take  any  precau- 
tion for  his  own  safety,  and  while  so  walking  is  injured,  is 
guilty  of  contributory  negligence  which  will  bar  a  recovery  of 
damages  for  such  injury. 

Error  from  Cherokee  district  court;  William  B. 
Glasse,  judge.  Opinion  filed  Mardi  10,  1906.  Af- 
firmed. 

Bine  &  Hamilton,  and  H.  A.  Forkner,  for  plaintiffs 
in  error. 

L.  F.  Parker,  and  Pratt,  Dana  &  Black,  for  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  About  March  28,  1900,  David  Limb,  a 
boy  about  sixteen  years  of  age,  was  run  over  and  killed 
by  the  cars  of  the  defendant  in  error,  at  the  town  of 
Scammon,  in  Cherokee  county,  Kansas.  Joseph  Limb 
and  Annie  Limb,  the  parents  of  the  deceased,  brought 
this  action,  August  3, 1900,  in  the  district  court  of  that 
county,  to  recover  damages  suffered  by  them  on  ac- 
count of  the  loss  of  their  son.  At  the  trial  a  demurrer 
to  the  evidence  was  sustained,  and  a  judgment  entered 
for  the  defendant.  The  plaintiffs  excepted,  and  bring^ 
the  case  here,  assigning  this  order  and  judgment  of 
the  district  court  as  error. 

The  facts  may  be  briefly  stated,  as  follow:  Scam- 
mon is  a  small  mining  village  located  on  both  sides  of 
the  defendant's  railroad.  Coal-mines  are  on  the  east 
side  of  the  track.  Many  of  the  miners  live  on  the  west 
side  thereof.    The  miners,  in  going  to  and  from  their 
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work,  and  school  children  and  other  citizens  have  for 
many  years  crossed  over  the  railroad-tracks  and  right 
of  way  freely  and  promiscuously,  resulting  in  paths 
having  become  worn  in  many  places.  No  objection 
had  been  made  by  the  defendant  to  this  use  of  its 
grounds. 

David  Limb,  the  deceased,  lived  in  the  west  part  of 
town,  and  had  been  at  work  in  the  mines  about  four 
years  prior  to  his  death,  during  which  time  he  passed 
over  and  across  the  railroad-tracks  and  grounds  at  his 
convenience.  The  depot  was  situated  between  the 
main  track  on  the  west  and  the  switch,  or  house-track, 
on  the  east.  These  two  tracks  came  together  about 
700  feet  south  of  the  depot. 

About  twenty  feet  south  of  the  depot  platform  was 
a  crossing  over  the  main  track.  Between  the  house- 
and  main  tracks  was  a  traveled  pathway  extending 
from  a  street,  which  crossed  the  railroad  south  of  the 
switch,  and  ran  north  to  this  crossing  near  the  depot. 
It  was  convenient  for  the  miners  who  lived  west  of  the 
railroad  to  come  from  their  work  up  the  traveled  path 
between  the  two  tracks  to  the  crossing  near  the  depot 
and  then  cross  over  the  main  tracl(.  There  was  noth- 
ing, however,  to  prevent  tiiem  from  crossing  at  any 
place.  About  two  o'clock  in  the  afternoon  of  the  day 
of  the  injury  David  Ldmb  walked  up  from  the  south 
between  the  two  tracks,  near  the  main  track,  appar- 
ently intending  to  cross  at  the  crossing  near  the  depot. 
WhUe  so  traveling  a  freight-train  came  in  from  the 
south  and  passed  him.  While  the  train  was  passing 
the  caboose  and  a  box  car  were  detached  from  the 
moving  train,  but  followed  after  by  reason  of  the  mo- 
mentum acquired  before  they  were  detached.  The 
front  end  of  the  train  passed  north  beyond  the  ^pot. 
When  it  passed  the  deceased  the  caboose  and  box  car 
were  a  short  distance  behind  him,  moving  slowly  north. 
As  soon  as  the  main  part  of  the  train  passed  the  de- 
ceased apparently  assumed  that  it  was  the  entire  train 
and  stepped  upon  the  end  of  the  ties  and  followed  it 
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without  noticing  the  cars  coming  behind  him.  He  was 
soon  overtaken  by  the  caboose  and  box  car  and  run 
over.  The  deceased  did  not  look  behind  him  at  any 
time.  He  was  apparently  unconcerned  and  indifferent, 
as  if  wholly  unconscious  of  danger. 

It  was  unnecessary  for  him  to  go  upon  the  ties. .  The 
walking  was  more  convenient  on  the  ground  where  he 
ha^  been  while  the  train  was  passing.  He  was  not 
attempting  to  cross  the  track.  He  was  not  between  the 
rails.  He  was  going  up  the  track  toward  the  crossing, 
and  was  on  the  end  of  the  ties  just  outside  of  the  east 
rail.  He  was  an  intelligent  young  man,  in  possession 
of  all  of  his  faculties.  He  had  lived  there  for  years 
and  had  been  about  the  depot  and  grounds  daily,  and 
must  have  been  familiar  with  the  movement  and  man- 
agement of  freight-trains  and  the  methods  of  switch- 
ing. A  brakeman  was  on  the  rear  car  of  the  train  go- 
ing north,  but  no  one  was  on  the  box  car  behind  the 
deceased.  None  of  the  trainmen  saw  the  deceased 
after  he  stepped  on  the  ties  and  before  he  was  injured. 

It  is  claimed  that  the  deceased  had  a  right  to  be  upon 
the  track  and  grounds  of  the  defendant  by  reason  of 
the  long-continued  •use  made  thereof  by  the  public, 
without  objection,  and  that  the  defendant  was  guilty 
of  negligence  in  not  having  some  person  on  the  box 
car  to  warn  people  who  might  be  on  the  track.  In  the 
view  we  have  taken  of  this  case  it  is  unnecessary  to 
consider  what  rights  the  deceased  and  others  acquired 
by  being  permitted  to  cross  and  recross  the  railroad  at 
this  place.  The  deceased  was  not  using  the  track  for 
crossing  purposes.  He  was  walking  on  the  ties  along 
the  main  track.  Whatever  use  in  crossing  the  tracks 
had  been  acquiesced  in  by  the  company  would  not  give 
one  the  right  to  travel  along  the  track,  and  the  de- 
ceased in  so  doing  was  without  right  and  was  a  tres- 
passer. 

Under  the  former  decisions  of  this  court  the  de- 
ceased was  clearly  guilty  of  contributory  negligence 
which  bars  a  recovery.    The  deceased  was  not  upon 
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the  premises  of  the  defendant  for  any  purpose  in 
which  it  had  an  interest.  He  was  there  solely  for  his 
own  convenience.  It  was  in  the  early  afternoon,  when 
there  was  nothing  to  obscure  the  vision.  When  the 
train  was  passing  the  deceased  he  was  walking  on  the 
ground  in  a  place  of  safety,  going  in  the  direction  of 
a  crossing.  Had  he  continued  in  his  course,  as  would 
naturaUy  be  expected,  he  would  not  have  been  injured. 
The  rear  car  on  that  part  of  the  train  which  went 
north  with  the  engine  was  an  empty  coal-car.  The 
deceased  saw  it.  He  must  have  known  that  it  was  not 
the  rear  end  of  a  freight-train.  If  he  had  used  his  or- 
dinary senses  he  would  have  known  by  the  absence  of 
the  caboose  that  the  train  had  been  cut  in  two.  His 
conduct  was  that  of  extreme  indifference  and  reck- 
lessness. He  neither  looked  nor  listened;  he  took  no 
precaution  whatever. 

It  has  been  frequently  decided  by  this  court  that 
persons  may  not  recklessly  place  themselves  in  a  place 
of  danger  and  then  recover  damages  because  of  in- 
juries received  thereby.  (Zirkle  v.  Railway  Co.,  67 
Kan.  77,  72  Pac  589;  Railway  Co.  v.  Schwindt,  67 
Kan.  8,  72  Pac  587;  Ldbbey  v.  Railway  Co.,  69  Kan. 
869,  77  Pac  541 ;  Railway  Co.  v.  Withers,  69  Kan.  620, 
77  Pac  542,  78  Pac  451 ;  Railroad  Co.  v.  McMinn,  72 
Kan.  681,  84  Pac  184;  Hoopes  v.  Railway  Co.,  72  Kan. 
422,  83  Pac  987.)    The  judgment  is  affirmed. 

All  the  Justices  concurring. 


Digitized  by  VnOOQ IC 


73      2241 
m     5191 


22A  SUPREME  COURT  OF  KANSAS. 

Edwards  v.  Sourbeer. 


224 

^  George  M.  Edwards  v:  Josie  M.  Sourbeer. 

No.  14,413.      (84  Pac  1083.) 
SYLLABUS  BY  THE  COUBT. 

1.  Estoppel — Action  Brought  in  the  Name  of  Another — Settle- 
ment by  Nominal  Plaintiff.  One  who  as  attorney  bring^s  a 
proceeding  for  ^e  unlawful  detainer  of  real  estate  in  the 
name  of  anothor  may  tiierebj  estop  himself  to  deny  that  the 
nominal  plaintiff  is  the  iml  party  in  mterest  and  therefore 
entitled  to  settle  the  litigation  and  compromise  the  subject- 
matter  thereqf,  although  the  defendant  may  have  notice  that 
such  attomiey  claims  to  be  himself  ^ititled  to  the  possession 
of  the  propeorty;  and  held,  that  imder  ihe  facts  of  this  case 
such  an  estoppel  arises. 

2. Failure  to  FUad — Conaiderathn  on  RevieuK    Where 

a  ease  is  tried  as  though  a  question  of  estoppel  were  ia  issue, 
the  fact  that  it  was  not  formally  presented  by  the  pleadings 
does  not  prevent  its  consideration,  on  review. 

Error  from  Meade  district  court;  Edward  H.  Madi- 
son, judge.    Opinion  filed  March  10,  1906.    Reversed. 

Francis  C.  Price,  and  F.  M.  Davis,  for  plaintiff  in 
^rror. 

R.  W.  Griggs,  and  Peters  &  Peters,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Josie  M.  Sourbeer  recovered  a  judg- 
ment against  George  M.  Edwards  for  damages  for  the 
conversion  of  a  crop  of  wheat,  and  Edwards  prosecutes 
error. 

The  land  upon  which  the  crop  was  grown  was  sold 
under  an  order  of  court  by  a  receiver  in  April,  1899. 
It  was  bought  in  by  R.  W.  Griggs,  a  lawyer,  for  his 
own  benefit,  but  as  a  matter  of  convenience  the  bid 
was  made  in  the  name  of  his  son,  J.  R.  Griggs.  No  re- 
ceiver's deed  was  made  until  some  time  later,  but  as 
there  was  some  evidence  tending  to  show  that  imme- 
diate possession  was  given  to  R.  W.  Griggs,  and  that 
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he  was  recognized  by  all  persons  concerned  as  the 
owner,  this  consideration  is  not  important,  and  the 
case  may  be  treated  as  though  he  acquired  a  full  title 
in  April,  1899. 

Edwards  occupied  the  land  for  the  season  of  1899 
under  an  oral  lease  made  with  J.  R.  Griggs,  whom  he 
paid  in  full,  R.  W.  Griggs  consenting  to  this  arrange- 
ment. In  May,  1900,  a  written  lease  to  Edwards  from 
April  1,  1900,  to  April  1,  1901,  was  executed  by  J.  R. 
Griggs,  who  signed  it,  however,  "R.  W.  Griggs  by  J.  R. 
Griggs,"  the  rent  named  being  $25.  In  September, 
1900,  Edwards  sowed  a  crc^)  of  wheat.  While  he  was 
engaged  in  the  work  R.  W.  Griggs  had  a  conversation 
with  him  in  which  Griggs  claimed  the  ownership  of 
the  land,  denied  the  authority  of  J.  R.  Griggs  to  make 
a  lease  for  it,  and  said  that  he  wanted  it  himself.  He 
also  offered  to  pay  Edwards  whatever  expense  the  lat- 
ter had  incurred  in  the  matter. 

The  written  lease  by  its  terms  expired  April  1, 1901, 
but  Edwards  continued  to  hold  possession  with  the 
obvious  intention  of  harvesting  tiie  wheat  crop.  With 
the  equally  manifest  purpose  of  preventing  this,  a  pro- 
ceeding for  unlawful  detainer  was  begun  against  him 
April  18,  1901,  in  the  name  of  J.  R.  Griggs,  R.  W. 
Griggs  acting  as  his  attorney.  A  verdict  was  ren- 
dered for  Edwards,  but  an  appeal  bond  was  filed  and 
approved.  While  matters  stood  in  this  shape  Edwards 
and  J.  R.  Griggs  entered  into  a  written  agreement  for 
the  settlement  of  the  controversy,  providing  in  sub- 
stance that  the  unlawful  detainer  proceeding  should 
be  dismissed  and  that  Edwards  should  be  relieved  of 
any  costs  of  the  litigation,  should  retain  the  wheat, 
which  he  had  already  harvested,  and  should  pay  J.  R. 
Griggs  $52.  Edwards  made  the  payment  and  mar- 
keted the  wheat. 

In  March,  1908,  Josie  M.  Sourbeer,  a  daughter  of 
R.  W.  Griggs,  began  this  action  against  Edwards  to 
recover  the  value  of  the  wheat.  She  based  her  title 
upon  the  ownership  of  the  land,  claiming  that  in  1899 
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her  father  had  told  her  she  could  have  it  (presum- 
ably for  an  a^eed  price) ,  and  that  in  July,  1900,  she 
had  paid  him  for  it,  although  she  received  no  deed 
until  after  her  action  was  begun.  Edwards  for  his 
defense  relied  upon  his  settlement  with  J.  R.  Griggs, 
claiming  that  whatever  the  rights  of  the  different 
members  of  the  Griggs  family  may  have  been  among 
themselves  their  conduct  worked  an  estoppel  to  assert 
against  him  that  the  compromise  was  unauthorized. 

Before  Edwards  cut  the  wheat  and  before  he  made 
the  adjustment  with  J.  R.  Griggs  he  received  a  notice 
from  Mrs.  Sourbeer,  signed  by  her  father,  with  others, 
as  her  attorneys,  stating  that  she  claimed  to  own  the 
crop.  Mrs.  Sourbeer  relies  upon  this  fact  to  charge 
Edwards  with  notice  of  whatever  actual  rights  she 
had,  and  seeks  to  evade  the  effect  of  the  settlement 
made  with  J.  R.  Griggs  upon  two  theories,  namely: 
(1)  That  in  virtue  of  her  contract  with  her  father  for 
the  land,  and  of  her  payment  to  him  of  the  price,  she 
became  its  real  owner  in  July,  1900,  and  that  therefore 
nothing  that  either  J.  R.  Griggs  or  R.  W.  Griggs,  or 
both  of  them,  did  after  that  time  could  affect  her  rights 
in  favor  of  any  one  who  had  notice  of  her  claim ;  (2) 
that  at  all  events  she  was  in  effect  an  assignee  of  all 
the  rights  of  R.  W.  Griggs,  and  as  such  entitled  to 
maintain  any  action  that  he  could  have  brought,  and 
that  he  was  not  bound  by  the  settlement  with  J.  R. 
Griggs  because  Edwards  when  he  made  it  knew  that 
the  father  was  the  real  party  in  interest  and  that  the 
son  had  no  authority  to  make  an  adjustment  of  the 
controversy. 

As  to  the  first  contention,  this  court  is  of  the  opinion 
that  Mrs.  Sourbeer  had  no  capacity  to  maintain  the 
action  for  the  conversion  of  the  wheat  otherwise  than 
as  the  successor  of  whatever  rights  R.  W.  Griggs  had 
in  that  regard.  She  claims  title  to  the  wheat  only  as 
the  owner  of  the  land.  She  had  no  deed  until  long 
after  the  crop  had  been  harvested.  While  the  pay- 
ment of  the  purchase-price  may  have  rendered  her  the 
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equitable  owner  of  the  property,  as  between  her  father 
and  herself,  she  had  acquired  no  standing  to  be  so  con- 
sidered by  Edwards.  R.  W.  Griggs  had  no  paper  title 
whatever;  J.  R.  Griggs  had  no  deed,  but  was  shown 
by  the  court  records  to  be  the  purchaser  of  the  land  at 
judicial  sale.  As  to  them  the  absence  of  formal  title 
is  inmiaterial,  because  of  their  possession  and  of  Ed- 
wards's dealings  with  them.  But  it  would  be  stretching 
the  privilege  of  an  equitable  owner  to  sue  for  a  con- 
version of  a  crop  too  far  to  extend  it  to  Mrs.  Sourbeer, 
who  never  had  possession  of  the  land  and  never  had 
any  contract  with  Edwards  concerning  it.  Without 
attempting  to  frame  any  general  rule  as  a  test  of  the 
right  of  a  mere  equitable  owner  to  maintain  an  action 
based  upon  the  title  to  land,  we  are  of  the  opinion  that 
under  the  circumstances  of  this  case  Mrs.  Sourbeer 
acquired  no  status  as  an  independent  claimant  of  the 
crop  here  in  controversy,  notwithstanding  the  notice 
that  was  given  to  Edwards  in  her  name. 

It  remains  to  consider  the  claim  of  Mrs.  Sourbeer 
in  the  same  light  as  though  it  were  urged  by  R.  W. 
Griggs.  In  this  aspect  its  validity  depends  upon 
whether  the  action  of  R.  W.  Griggs  in  conducting  the 
unlawful  detainer  proceeding  as  attorney  for  his  son 
created  a  conclusive  presumption  as  against  him  that 
the  plaintiff  was  authorized  to  contract  for  the  settle- 
ment of  the  litigation  and  the  adjustment  of  the  sub- 
ject-matter there  in  dispute,  and  thereby  estopped  him 
to  deny  the  validity  of  the  compromise  that  was 
effected.  It  is  to  be  said  that  Griggs,  senior,  was  not 
merely  an  attorney  in  the  case.  It  appears  from  his 
own  testimony  that  the  proceeding  was  brought  by 
him  for  his  own  benefit,  and  that  the  name  of  his  son 
was  used  as  plaintiff  merely  because  at  the  time  he 
began  it  he  had  the  mistaken  impression  that  the  lease 
had  been  executed  in  the  name  of  J.  R.  Griggs.  On 
the  other  hand,  he  claims  that  Edwards  knew  that  the 
plaintiff  was  only  a  nominal  party.  The  sole  testimony 
in  support  of  this  contention  was  that  before  the  ad- 
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justment  was  made  the  younger  Griggs  was  overheard 
to  tell  Edwards  that  he  had  no  interest  in  the  land  and 
could  not  settle  the  litigation.  Edwards  admitted  that 
he  had  heard  that  the  two  Griggses  had  had  a  falling 
out.  These  considerations,  however,  cannot  overcome 
the  effect  of  the  facts  already  recited.  The  pleadings 
in  behalf  of  the  plaintiff  in  the  unlawful  detainer  ac- 
tion were  drawn  upon  the  theory  that  J.  R.  Griggs 
owned  the  real  estate  and  that  Edwards  had  entered  it 
as  his  tenant.  When  R.  W.  Griggs,  notwithstanding 
his  former  protest,  elected  to  bring  an  action  in  his 
son's  name,  alleging  that  the  plaintiff  was  the  owner 
and  therefore  entitled  to  possession  of  the  land,  he 
clothed  him  with  authority  not  only  to  settle  the  liti- 
gation but  to  make  an  adjustment  of  the  controversy 
it  involved,  and  justified  the  defendant  in  relying  upon 
that  authority  and  entering  into  a  compromise  de- 
signed to  end  the  whole  matter.  It  is  needless  to  in- 
quire what  circumstances  might  have  changed  the 
situation  of  the  parties  so  that  Edwards  would  no 
longer  have  been  protected  by  a  settlement  made  with 
the  younger  Griggs.  It  is  enough  to  say  that  the  facts 
already  stated  were  insufficient  to  have  that  effect. 

It  is  argued  in  behalf  of  the  defendant  in  error  that 
Edwards  cannot  rely  for  recovery  upon  equitable 
estoppel  because  he  did  not  plead  it.  The  record  dis- 
closes, however,  that  the  case  was  tried  as  though  the 
question  of  estoppel  was  in  issue,  and  the  fact  that  it. 
was  not  formally  presented  by  the  pleadings  is  there- 
fore unimportant. 

It  results  from  these  conclusions  that  the  judgment 
must  be  reversed.    The  cause  is  remanded  for  further 
proceedings  in  accordance  with  the  views  here  ex- 
pressed. 
•    All  the  Justices  concurring. 
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John  Page  v.  W.  L.  Harper  et  al.  ,?§   gj 

No.  14,468.      (84  Pac.  1024.)  

SYLLABUS  BT  THB  COURT. 

SURBTTSHIP — Sale  and  Purchase  of  Securities  by  a  Cosurety — 
Accounting  for  Profits.  Where  one  reeeiveB  the  assignment 
of  promissory  notes  as  security  to  himself  and  cosureties  for 
an  indebtedness  of  their  principal  and  converts  such  notes 
into  a  judgment  in  his  own  name,  and  thereafter  causes  exe- 
cution to  be  issued  on  such  judgment  and  levied  on  certain 
real  estate,  and,  at  the  sheriff's  sale  thereunder,  buys  the 
land  at  a  nominal  price  and  takes  the  sheriff's  deed  therefor 
in  his  own  name,  and  thereafter,  jointly  with  one  of  his  co- 
sureties, buys  notes  secured  by  a  trust  deed  on  such  real  es- 
tate and  causes  the  land  to  be  advertised  and  sold  by  the 
sheriff  under  such  trust  deed,  and  buys  the  land  at  the  sher- 
iff's sale  and  takes  the  sheriff's  deed  thereto  jointly  with  such 
cosurety,  and  thereafter  rents  such  real  property,  and  finally 
sdls  the  same  to  an  innocent  purchaser — ^when  all  this  is  done 
without  the  knowledge  or  assent  of  another  cosurety,  who  has 
paid  a  part  of  the  principal's  debt,  and  without  the  knowl- 
edge or  assent  of  the  principal,  the  sureties  so  buying  and 
selling  the  real  estate  are  liable,  in  a  suit  for  an  accounting, 
to  account  to  their  principal  and  their  cosurety  for  the  profits 
of  the  entire  transaction,  including  the  buying,  renting,  and 
selling. 

Error  from  Cherokee  district  court;  WilllAlM  B. 
Glassb,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

STATEMENT. 

In  1803  defendant  in  error  W.  L.  Harper,  who  is  also 
a  cross-petitioner  in  error,  became  the  agent  of  the 
JEtnsL  Powder  Company  at  Galena,  Kan.,  probably  to 
sell  the  goods  of  the  company  on  commission.  At  any 
rate  Harper  gave  a  bond,  with  Page,  Leeman  and 
Prehm  as  his  sureties,  conditioned  that  he  would  pay 
the  company  all  the  moneys  which  might  become  due  to 
it  from  him  as  agent.  About  two  years  thereafter 
Harper  had  become  indebted  to  the  company  in  the 
sum  of  $3791.40,  and  the  company  called  upon  his 
sureties  to  settle  the  debt,  which  they  did  on  July  25, 
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1895,  by  giving  their  four  joint  promissory  notes  for 
$947.85  each,  to  become  due  in  six,  twelve,  eighteen 
and  twenty-four  months,  respectively,  and  bearing  in- 
terest at  six  per  cent,  from  date. 

To  i;ndemnify  his  sureties  Harper  assigned  to  one 
of  them  (Leeman)  a  large  number  of  notes  and  ac- 
counts, under  an  agreement  that  the  same  were  to  be 
collected  by  Leeman  as  far  as  possible  and  the  proceeds 
applied  to  the  payment  of  Harper's  debt  to  the  powder 
company,  the  remainder,  if  any,  to  be  returned  to 
Harper.  Harper  also  secured  the  indebtedness  by  a 
real-estate  mortgage  to  Page,  another  of  the  sureties. 
The  mortgaged  land  was  afterward  sold  and  the  pro- 
ceeds properly  applied,  as  to  which  there  is  no  con- 
troversy. 

Leeman  was  able  to  make  but  slow  progress  in  the 
collection  of  the  notes  and  accounts,  and  the  sureties 
had  in  the  first  instance  to  pay  the  greater  part  of  the 
indebtedness,  which  was  .afterward  repaid,  in  part, 
from  the  proceeds  of  the  sale  of  the  mortgaged  land. 
Page  was  unable  to  meet  his  portion  of  some  of  the 
notes  as  they  became  due,  but  later  he  paid  to  Leeman 
and  Prehm  the  portion  they  had  advanced  for  him. 

Among  the  claims  assigned  by  Harper  to  Leeman  to 
indemnify  the  sureties  were  some  notes  against  one 
Harden,  who  resided  in  Missouri,  and  these  were  sued 
upon  by  Leeman  and  judgment  was  procured  against 
Harden  for  something  over  $1000.  Leeman  caused 
execution  to  be  issued  thereon  and  to  be  levied  on  a 
business  lot  and  building  in  Carterville,  Mo.  At  the 
sheriff's  sale  Leeman  bought  the  property  for  $10,  and 
took  the  sheriff's  deed  in  his  own  name.  Leeman  then 
took  his  cosurety  Prehm  into  the  deal,  and  together 
they  bought  some  notes  for  about  $1500  which  were 
secured  by  a  trust  deed  on  this  property,  caused  the 
property  to  be  advertised  and  sold  under  the  trust  deed, 
bid  it  in,  and  took  a  sheriff's  deed  in  their  own  names 
jointly.    Thereafter  they  rented  the  property,  receiv- 
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ing,  it  is  claimed,  about  $700  as  rent,  and  then  sold  it 
for  about  $5300. 

This  suit  was  brought  by  Page  against  his  cosureties, 
Leeman  and  Prehm,  for  an  accounting  of  the  proceeds 
of  the  Harden  judgment  and  the  Carterville  property. 
Harper,  being  made  a  party  defendant,  filed  a  cross- 
petition  for  the  same  purpose. 

The  case  was  tried  without  a  jury  and  judgment  was 
rendered  in  favor  of  Page  for  $59.07,  being  his  portion 
of  $300,  less  some  costs  or  expenses,  which  had  been 
received  by  Leeman  and  Prehm  from  the  sale  of  the 
balance  of  the  Harden  judgment  to  Mrs.  Harden. 
Judgment  was  rendered  against  Harper,  and  the  costs 
were  divided.  Page  brings  the  case  here,  and  Harper 
files  a  cross-petition  in  error. 

Sapp  &  Wilson,  for  plaintiff  in  error. 

A.  L.  Majors,  for  cross-petitioner  in  error,  W.  L. 
Harper.  Sapp  &  Brown,  for  defendants  in  error,  ex- 
cept W.  L.  Harper. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Eleven  assignments  of  error  are  made 
by  the  plaintiff  in  error,  Page,  and  thirteen  by  the 
cross-petitioner  in  error.  Harper.  There  is,  however, 
practically  only  one  question  presented  for  considera- 
tion, viz.,  Should  Leeman  and  Prehm  account  to  Harper 
and  Page  for  the  profits  received  from  the  Harden- 
property,  including  the  rents  and  the  amount  received 
from  the  sale  of  the  property,  deducting  expenses  and 
amounts  paid  in  perfecting  title?  The  issue  on  this 
question  was  fairly  presented  by  the  petition  and  cross- 
petition,  which  alleged  the  facts  as  above  recited.  To 
these  pleadings  the  defendants  Leeman  and  Prehm 
answered  by  general  denial  only. 

The  relation  of  the  several  parties  as  above  recited 
is  established  by  uncontroverted  evidence,  and  is  ad- 
mitted by  the  brief  of  defendants  in  error,  but  they 
say  there  was  no  evidence  that  Leeman  agreed  to  act 
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as  trustee  for  Harper  and  Page  in  the  purchase  at  the 
execution  sale,  or  that  Leeman  and  Prehm  agreed  to 
act  as  such  trustees  in  the  purchase  of  the  trust  deed 
and  the  notes  secured  thereby  or  in  purchasing  the 
property  at  the  sale  had  thereunder.  No  such  agree- 
ment was  necessary.  Their  admitted  former  relation 
to  their  principal  and  cosurety,  and  to  the  judgment 
debt,  on  which  it  was  their  duty  to  realize  as  much  as 
possible,  made  Leeman,  at  least,  such  trustee,  and 
Prehm  also  if ,  as  it  is  to  be  presumed,  he  knew  all  the 
facts. 

When  the  owner  of  a  judgment  or  mortgage  lien  on 
land,  or  one  who  represents  such  owner,  bids  at  a  sale 
ordered  to  satisfy  such  lien,  the  very  fact  that  the  one 
who  makes  such  bid  may  raise  it  to  the  entire  amount 
of  such  lien  without  the  investment  of  an  additional 
dollar  often  gives  such  bidder  a  decided  advantage  over 
other  bidders,  who  must  back  their  bids  with  their 
cash;  especially  is  this  true  where  the  lien  or  the  lien 
and  prior  liens  approximate  or  exceed  the  value  of  the 
property.  Thus  other  bidders  are  deterred  from  com- 
peting in  the  uneven  contest  and  often  refuse  to  bid 
at  all.  It  is  unconscionable  that  one  who  stands  in  the 
place  of  the  owner,  as  Leeman  did  in  this  case,  the  judg- 
ment being  in  his  name,  should  be  allowed  to  take  such 
advantage  of  his  position  to  the  detriment  of  his  prin- 
cipal, and  probably  to  the  detriment  of  the  judgment 
debtor  also.  (Case  v.  Carroll,  35  N.  Y.  885,  388;  1 
Beach,  Trusts  &  Trustees,  §  100.) 

That  Leeman  held  the  lien  in  trust  for  himself,  his 
cosureties  and  Harper  will  not  be  questioned.  He  held 
the  property,  which  he  acquired  to  an  advantage, 
through  his  relation  to  such  lien;  and  must  hold  the 
same  in  the  same  way  he  held  the  lien.  (Winkfield  v. 
Brinkman,  21  Kan.  682.)  The  trust  in  the  land  arises 
by  implication  of  law  from  the  facts  and  circumstances 
of  the  case.  (Bank  v.  Woodrum,  60  Kan.  34,  55  Pac. 
330.)    In  an  analogous  situation  it  is  said : 

"TJie  cestuis  que  trust  may  call  him  to  an  account 
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.  .  .  having  an  option  to  make  him  replace  it  [the 
jHToperty— ;in  this  case  to  set  aside  the  sale  of  the  land] 
or,  if  it  is  for  their  benefit  to  affirm  his  [their]  con- 
duct and  take  what  he  has  sold  it  for,  they  may  take 
that  and  charge  him  with  legal  interest."  (1  Beach, 
Trusts  ft  Trustees,  §  184.) 

The  court  excluded  evidence  of  the  rents  and  price 
received  on  the  sale  of  the  property,  and  sustained  a 
demurrer  to  the  evidence  of  the  cross-petitioner,  in 
opposition  to  the  views  herein  expressed.  The  judg- 
ment as  to  both  the  plaintiff  in  error  and  the  cross- 
petitioner  in  error  is  reversed,  and  a  new  trial  is 
awarded  in  accordance  with  the  principles  expressed 
in  this  opinion. 

All  the  Justices  concurring. 


The  Union  Pacific  Railroad  Company  v.  Elaranda 
A.  J.  Brown. 

No.  14.477.      (84  Pac.  1026.) 
SYLLABUS  BY  THE  COURT. 

1.  Negugence — Question  of  Law  or  Fact.  When  the  facts  upon 
which  a  question  of  ne^igenee  depends  are  in  dispute,  the 
question  is  one  to  be  answered  by  the  Jury  under  proper  in- 
structions; but  where  the  facts  are  not  in  dispute,  and  only 
one  infer^ice  or  deduction  is  to  be  drawn  frcnn  them,  th^ 
present  a  question  of  law  for  the  court.  (Dewald  v.  K,  C. 
Ft  S.  &  G.  Rid.  Co.,  44  Kan.  586,  24  Pac.  1101.) 

2.  Railroads — Opening  Vestibule  before  Station  is  Reached, 
When  a  passenger-train  of  vestibuled  coaches  is  approaching 
a  station  where  passengers  are  to  leave  the  train,  and  aft^ 
the  birakemen  hare  called  the  name  of  the  station  to  pas- 
sengers who  may  desire  to  alight,  it  is  not  ne^^gence  for  the 
trainmen  to  open  the  side  door  and  the  floor  door  of  a  vesti- 
bule and  leave  them  while  open  till  the  station  is  reached. 

Error  from  Dickiiison  district  court;  Oscar  L. 
Mo(MiE,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 
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STATEMENT. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  damages  for 
the  negligence  of  the  railroad  company  and  its  em- 
ployees, resulting  in  the  death  of  her  husband,  J.  W. 
Brown.  A  trial  was  had  to  a  jury,  and  they  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1000.  Each 
party  filed  motions  for  a  new  trial,  both  of  which  were 
denied,  and  judgment  in  accordance  with  the  verdict 
was  rendered  against  the  company.  It  brings  the  case 
here  for  review. 

N.  H.  Loomis,  R.  W.  Blair,  and  H.  A.  Scandrett,  for 
plaintiff  in  error. 

Edward  C.  Little,  for  defendant  in  error;  S.  S. 
Smith,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  husband  of  the  plaintiff,  who  lived 
at  Abilene,  was  returning  from  Kansas  City  to  his 
home  in  a  train  of  vestibuled  coaches  on  the  Union  Pa- 
cific railroad.  Within  a  short  distance  of  the  station 
at  Abilene  the  whistle  was  sounded,  and  a  brakeman 
weni  through  the  smoking-car,  at  least,  and  called  the 
jiame  of  the  station.  A  witness  who  had  been  asleep 
in  the  smoking-car  was  awakened  by  the  whistle,  or 
by  the  call  of  the  brakeman,  and  arose,  put  on  his  over- 
coat and  went  to  the  rear  end  of  that  car,  and,  looking 
through  the  glass  in  the  door  of  the  car,  saw  the  de- 
ceased standing  within  the  vestibule  of  the  smoking- 
car,  and  also  saw  that  the  side  and  floor  doors  of  the 
vestibule  on  the  same  side  of  the  train  as  the  Abilene 
station  were  open.  The  vestibule  was  light,  and  the 
deceased  could  have  seen,  if  he  had  looked,  that  it  was 
open.  The  witness  looked  in  another  direction — ^per- 
haps in  search  of  a  drink  of  water — ^for  a  short  time, 
and  when  he  again  looked  into  the  vestibule  the  de- 
ceased was  gone.    Soon  after  the  train  had  passed  the 
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deceased  was  found  with  his  legs  lying  across  the 
north  rail  of  the  track,  cut  off,  and  he  was  otherwise 
mangled.  He  died  in  a  few  hours.  This  is  all  that 
the  evidence  shows  as  to  the  cause  of  the  accident.  It 
is  not  shown  who  opened  the  vestibule,  nor  is  it  shown 
whether  the  deceased  was  walking  in  his  sleep  or  was 
awake  and  alert — ^whether  he  walked  off  the  train  or 
fell  off.    All  is  conjecture. 

The  burden  of  showing  negligence  is  generally  upon 
the  plaintiff  who  asserts  it  as  his  ground  of  recovery, 
but  where  there  are  no  witnesses  to  a  death  which  oc- 
curs to  a  passenger  of  a  common  carrier  for  hire,  and 
circumstances  are  proved  sufficient  to  justify  the  con- 
clusion that  the  cause  of  the  death  was  wrongful,  j;he 
jury  may  infer  ordinary  care  and  caution  on  the  part 
of  the  injured  person  from  the  love  of  life  and  the  in- 
stinct of  self-preservation. 

Is  there,  then,  enough  evidence  in  this  case  to  justiftr 
the  inference  that  the  death  was  caused  or  contributed 
to  by  any  wrongful  act  on  the  part  of  the  trainmen? 
All  that  they  did  and  all  the  movements  of  the  train 
were  susceptible  of  proof.  It  is  the  movements  and 
the  cause  of  the  movements  of  the  deceased  which  are 
conjectural.  The  only  witness  whose  knowledge  of 
the  circumstances  is  at  all  intimately  connected  with 
the  accident  is  Sheriff  Baker,  who  stood  upon  the  floor, 
of  the  car  with  only  a  glass  door  between  him  and 
the  floor  of  the  vestibule  where  the  deceased  stood; 
and,  as  his  attention  was  almost  immediately  called 
to  the  disappearance  of  the  deceased,  he  could  not  have 
failed  to  remember  any  sudden  lurching,  sudden  stop- 
ping or  starting  of  the  car  which  would  have  accounted 
for  the  (to  him)  mysterious  disappearance  of  the  de- 
ceased. An  illegally  high  rate  of  speed  is  one  of  the 
grounds  upon  which  negligence  is  sought  to  be  imputed 
to  the  railroad  company,  and  there  is  evidence  that  the 
train,  at  the  time  of  the  accident,  was  moving  twelve 
to  fifteen  miles  per  hour,  while  the  ordinance  of  the 
city  prohibited  a  greater  speed  than  ten  miles  per  hour 
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within  the  city  limits.  There  is  no  evidence,  however^ 
that  this  was  a  contributing  cause  of  the  accident. 
Inferentially  the  evidence  of  Baker  is  to  the  contrary. 

The  plaintiff  produced  all  the  evidence  relating  to 
negligence  that  was  produced,  and  there  is  no  conflict 
as  to  any  fact.  Where  there  is  a  conflict  of  evidence 
and  the  facts  are  in  dispute,  whether  there  was  i^gli- 
gence  is  a  question  of  fact  for  the  jury  under  proper 
instructions;  but  where  the  facts  are  undisputed,  and 
only  one  inference  is  to  be  drawn  from  them,  the  ques- 
tion of  neglig^ice  is  one  of  law  for  the  court.  (Dewald 
V.  K.  C.  Ft.  S.  <fe  G.  Rid.  Co.,  44  Kan.  586,  24  Pac* 
1101.)      . 

Since  no  fault  in  the  running  or  management  of  the 
train  is  shown  to  have  caused  or  contributed  to  the 
accident,  there  remains  only  to  consider  whether  or 
not  the  opening  of  the  vestibule  or  leaving  it  open  con- 
stituted negligence  on  the  part  of  t^e  trainmen.  In 
the  absence  of  evidence  as  to  when  and  by  whom  the 
vestibule  was  opened  we  assume  that  it  was  opened  by 
one  of  the  trainmen  whose  duty  it  was  to  open  it  at 
the  proper  time  to  enable  passengers  to  enter  or  leave 
the  train  at  the  station.  Whether  it  was  open  for  a 
considerable  length  of  time  before  the  witness  Baker 
saw  it  after  he  had  been  aroused  from  sleep  by  the 
station  call,  and  had  put  on  his  overcoat  and  gone  to 
the  rear  door  of  the  smoker,  is  immaterial  in  this  case. 
It  had  neither  caused  nor  contributed  to  any  injury 
prior  to  that  time.  We  will  then  assume  that  it  had 
been  opened  just  prior  to  the  time  Mr.  Baker  saw  it 
open  and  after  the  brakeman,  by  calling  the  station, 
had  notified  the  passengers  desiring  to  leave  the  train 
at  Abilene  to  be  prepared  so  to  do. 

As  a  question  of  law,  does  it  endanger  the  safety  of 
the  passengers,  and  per  se  constitute  negligence,  to 
open  the  vestibule  at  such  time?  On  the  other  hand, 
is  it  not  the  only  orderly  and  proper  way  to  conduct  the 
business  for  the  safety  and  convenience  of  the  pas- 
sengers? 
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It  is  in  evidence  in  this  case,  and  is  a  matter  of  gen- 
eral knowledge,  that,  on  fast  trains  especially,  when 
they  hear  their  station  called,  passengers  who  "don't 
forget  their  packages''  get  their  belongings  and  go  into 
the  vestibule  prepared  to  alight  immediately  upon  the 
stopping  of  the  train.  It  is  also  generally  known  that 
incoming  passengers  are  detained  until  the  outgoing 
have  alighted.  If  the  vestibule  must  be  kept  closed 
until  the  train  comes  to  a  full  stop  it  would  often  be 
difficult  to  open  it  at  all.  It  would  discommode  pas- 
sengers and  delay  trains.  Passengers  at  such  times 
enter  a  vestibule  expecting  to  see  the  exit  open,  and 
if  they  find  it  closed  immediately  seek  another. 

Tliat  a  passenger  may  fall  from  an  exit  opened  for 
his  accommodation,  as  possibly  the  deceased  did  in  this 
case,  is  no  argument  against  the  timely  opening. 
There  is  danger  in  every  step  of  life,  from  the  first 
toddling  effort  of  the  infant  to  the  last  of  the  octogena- 
rian ;  danger  in  standing,  danger  in  sitting,  danger  in 
lying,  danger  in  eating,  danger  in  fasting,  danger  in 
slewing,  danger  in  waking.  There  is  no  moment  of 
life,  active  or  inactive,  on  land  or  on  sea,  when  danger 
is  not  near.  It  is  omnipresent.  When  we  consider 
how  easily  we  fall,  what  trifling  incidents,  what  in- 
visible microbes  end  our  lives,  it  is  a  wonder  we  ever 
take  the  first  step ;  it  is  a  miracle  that  we  attain  three 
score  and  ten  years,  not  to  mention  one  hundred. 

Since  danger  can  in  no  way  and  nowhere  be  abso- 
lutely avoided,  it  would  be  unreasonable  to  impose 
upon  a  common  carrier  the  discontinuance  of  a  prac- 
tice or  mulct  it  in  damages  for  the  doing  of  an  act 
which  accommodates  and,  by  saving  them  time,  length- 
ens the  lives  of  thousands  because  in  one  instance  it 
may  have  contributed  to  the  shortening  of  the  life  of 
one.  It  is  necessary  to  the  efficient  and  orderly  con- 
duct of  the  business  of  carrying  passengers  in  vesti- 
buled  railway-coaches,  and  necessary  for  the  conven- 
ience and  accommodation  of  the  passengers,  that  the 
vestibules  be  opened  before  the  stx^ping  of  trains  at 


Digitized  by  LjOOQIC 


238  SUPREME  COURT  OF  KANSAS. 

Doug^las  County  v.  Woodward. 

stations;  and,  as  the  practice  does  not  expose  the  pas- 
sengers to  any  considerable  danger,  the  opening  of  a 
vestibule  at  any  time  after  the  usual  call  for  a  station 
is  not,  under  ordinary  circumstances,  and  was  not  in 
this  case,  per  se  negligence. 

The  judgment  of  the  district  court  is  reversed,  and 
the  case  is  remanded. 

All  the  Justices  concurring. 


The  Board  op  County  Commissioners  op  the 
County  op  Douglas  et  al.  v.  Emily  P.  D.  Wood- 
ward. 

No.  14,478.      (84  Pac.  1028.) 
SYLLABUS  BT  THE  COURT. 

1.  Statutory  Construction — ProapeeUve  or  Retrospective  Op- 
eration, Generally,  a  statute  will  be .  construed  as  applying 
to  conditions  that  may  arise  in  the  future.  An  act  will  not 
be  given  a  retrospective  operation  unless  the  intention  of  the 
legislature  that  it  shall  so  operate  is  unequivocally  expressed. 

2.  Jurisdiction — Settlement  of  a  Caae-made,  Section  4  of 
chapter  320  of  the  Laws  of  1905  is  prospective,  and  not  retro- 
spective, in  its  operation,  and  confers  no  power  upon  a  trial 
judge  who  had,  prior  to  the  passage  of  the  act,  lost  jurisdic- 
tion to  settle  a  case-made. 

Error  from  Douglas  district  court;  Charles  A, 
Smart,  judge.  Opinion  filed  March  10,  1906.  Dis- 
missed. 

M.  A.  GorriU,  Thomas  Harley,  and  /.  Q.  A.  Norton, 
for  plaintiffs  in  error. 

Bishop  &  Mitchell,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  In  this  case  there  is  a  motion  to  dis- 
miss. The  judgment  from  which  this  proceeding  in  er- 
ror arises  was  rendered  December  31, 1904.    A  motion 
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for  a  new  trial  was  denied  on  the  same  day,  and  an  or- 
der entered  extending  the  time  sixty  days  to  make  and 
serve  a  case-made,  with  ten  days  thereafter  for  the 
suggestion  of  amendments,  the  case  to  be  settled  upon 
five  da3rs'  notice.  The  case  was  served  on  the  24th  day 
of  February,  1905,  and  settled  and  signed  March  22, 
1905.  The  term  of  the  Honorable  Charles  A.  Smart, 
the  judge  who  tried  the  case,  expired  January  9,  1905. 
He  succeeded  to  the  office  and  his  second  term  began 
on  the  same  day.  The  sixty  days'  extension  expired 
March  1,  1905,  and  the  ten  days  to  suggest  amend- 
ments, March  11,  1905.  It  will  be  observed  that  no 
definite  time  was  fixed  in  the  order  of  extension  within 
which  the  case  should  be  settled,  but  it  was  to  be  set- 
tled on  five  days'  notice,  which  meant  at  any  time 
within  the  year,  upon  such  notice.  In  Mowery  v.  Bank, 
67  Kan.  128,  72  Pac.  539,  it  was  said: 

"When  no  time  is  fixed  for  the  settlement  of  a  case 
for  this  court  at  the  date  of  the  expiration  of  the  regu- 
lar term  of  office  of  the  trial  judge  who  tried  the  case, 
such  trial  judge  does  not  have  jurisdiction  thereafter 
to  settle  the  case,  although  by  appointment  he  becomes 
his  own  successor  in  office."    (Syllabus.) 

(See,  also.  Butter  v.  Scott,  68  Kan.  512,  75  Pac.  496; 
Insurance  Co.  v.  Ham,  69  Kan.  249,  76  Pac.  822 ;  Zinc 
Co.  V.  Dwight,  69  Kan.  852,  76  Pac.  1130;  Robbins  v. 
Mackie,  70  Kan.  646,  79  Pac.  170;  St.  L.  &  S.  F.  Rly. 
Co.  V.  Corser,  31  Kan.  705,  3  Pac.  569;  K.  &  C.  P.  Rly. 
Co.  V.  Wright,  53  Kan.  272,  36  Pac.  331.) 

It  is  insisted,  however,  that  since  these  decisions 
were  made  the  legislature  has  provided  for  cases  fall- 
ing within  the  facts  here  involved  by  section  4  of  chap- 
ter 320,  Laws  of  1905.  The  part  of  the  section  re- 
ferred to  reads  as  follows : 

"Provided,  however,  that  the  judge  of  the  district 
court  or  judge  pro  tern,  before  whom  a  case  has  been 
or  shall  be  tried  shall  have  power  to  sign  and  settle  a 
case-made  within  one  year  from  the  making  of  any 
final  order  or  rendering  any  final  judgment,  if  the 
same  has  been  legally  served  upon  the  adverse  party, 
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notwithstanding  that  the  term  of  office  of  any  such 
judge  or  judge  pro  tern,  may  have  expired  after  the  ren- 
dition of  such  judgment  or  making  such  order  and  be- 
fore such  case-made  may  have  been  settled,  provided 
such  case-made  has  been  served  within  the  time  pre- 
viously fixed  by  such  judge  or  judge  pro  tern,  of  such 
court." 

The  main  question  involved  in  the  motion  to  dismiss 
is,  Does  the  law  of  1905  operate  retrospectively,  so  that 
a  trial  judge  whose  term  of  office  expired  prior  to  the 
passage  of  the  act  is  given  power  to  settle  a  case-made 
properly  served  within  the  time  fixed  by  him  in  the 
order  of  extension,  even  where  no  definite  time  was 
fixed  in  the  order  of  extension  in  which  the  case  should 
be  settled?  Neither  side  has  argued  this  question. 
Plaintiffs  in  error  assume  that  the  act  of  1905  covers 
the  case,  and  suggest  that  defendant  in  error  must 
have  overlooked  this  provision. 

In  some  of  the  states  the  constitution  provides  that 
no  law  shall  be  given  a  retrospective  operation.  Our 
constitution  is  silent  upon  the  subject.  In  the  ab- 
sence of  any  constitutional  inhibition  the  legislature 
has  the  power  to  enact  retrospective  statutes  in  certain 
cases,  provided  such  laws  do  not  interfere  with  vested 
rights.  Whether  vested  rights  are  affected  by  such 
laws  it  is  the  province  of  the  courts  to  determine. 
(Potter's  Dwarris,  Stat.  &  Const.  166.)  The  rule  is 
that  they  are  not  to  be  allowed  a  retroactive  effect  un- 
less such  intention  upon  the  part  of  the  legislature  is 
so  clearly  expressed  that  no  other  construction  can  be 
fairly  given.  {Rogers  v.  Inhabitants  of  Greenbush,  58 
Me.  395,  4  Am.  Rep.  292.)  Generally,  a  statute  pre- 
scribes a  rule  for  future  action.  (Prouty  v.  Stover, 
Lieut-governor,  11  Kan.  235.) 

In  the  case  of  Lawrence  v.  City  of  Louisville,  96  Ky. 
695,  29  S.  W.  450,  49  Am.  St.  Rep.  309,  27  L.  R.  A. 
560,  it  was  said : 

"While  retrospective  legislation  may,  in  some  cases, 
be  upheld,  the  words  of  a  statute  ought  not  to  have  a 
retrospective  operation  unless  they  are  so  clear  and 
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imperative  that  no  other  meaning  can  be  annexed  to 
them,  or  unless  the  intention  of  the  legislature  cannot 
be  otherwise  satisfied.''    (Syllabus.) 

"The  general  rule  is  that  no  statute,  however  posi- 
tive in  its  terms,  is  to  be  construed  as  designed  to  inter- 
fere with  existing  contracts,  rights  of  action  or  suits, 
and  especially  vested  rights,  unless  the  intention  that 
it  shall  so  operate  is  expressly  declared,  and  courts  will 
apply  new  statutes  only  to  future  cases,  unless  there 
is  something  in  the  very  nature  of  the  case,  or  in  the 
language  of  the  new  provision,  which  shows  that  they 
were  intended  to  have  a  retroactive  operation.  And 
although  the  words  of  the  statute  are  broad  enough  in 
their  literal  extent  to  comprehend  existing  cases,  they 
must  yet  be  construed  as  applicable  only  to  cases  that 
may  thereafter  arise,  unless  a  contrary  intention  is 
unequivocally  expressed  therein."  (Potter's  Dwarris, 
Stat.  &  Const.  162,  note.) 

To  the  same  effect  see  Gerry  v.  Inhabitants  of  Stone- 
ham,  83  Mass.  319;  Garfield  v.  Bemis,  84  Mass.  445; 
Loring  and  another  v.  City  of  Boston,  78  Mass.  209; 
John  O.  Kinsman  v.  City  of  Cambridge,  121  Mass.  558; 
Atkinson  v.  Dtmlap,  50  Me.  Ill ;  Bryant  v.  Merrill,  55 
Me.  515;  Batter  Grocer  Co.  v.  ZeUe,  172  111.  407,  50 
N.  E.  238;  Dobbins  et  al.  v.  First  Nat.  Bank,  112  111. 
563;  Hock  Island  Nat.  Bank  v.  Thompson,  173  111.  593, 
50  N.  E.  1089,  64  Am.  St.  Rep.  187.  In  the  last-named 
case  it  was  said,  at  page  607 : 

"Retrospective  laws  are  not  looked  upon  with  favor. 
Statutes  are  usually  construed  as  operating  on  cases 
which  come  into  existence  after  the  statutes  are  passed, 
unless  a  retrospective  effect  is  clearly  intended.  (End- 
lich,  Interp.  of  Stat,  §§  271,  273,  275,  276.)" 

The  authorities  are  collated  in  section  642  of  volume 
2  of  the  second  edition  of  Lewis's  Sutherland  on  Stat- 
utory Construction. 

Keeping  in  mind  the  rule  that  a  statute  must  be 
given  a  prospective  instead  of  retrospective  operation, 
unless  the  legislative  intention  to  the  contrary  so  clearly 
and  imperatively  appears  that  no  other  meaning  can 
be  attached  to  the  terms,  or  unless  the  intention  of  the 
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legislature  cannot  be  otherwise  satisfied,  how  can  it 
be  argued  that  this  statute  should  be  given  a  retro- 
spective effect?  Is  it  because  the  words  "has  been"  are 
employed?  These  words  apply  to  different  classes  of 
cases :  (1)  To  a  case  to  be  tried  in  the  future,  of  whidi 
it  may  be  said  at  a  future  time  that  it  "has  been*'  tried ; 
(2)  to  a  case  which  at  the  time  the  act  took  effect  had 
been  tried,  and  of  which  the  trial  judge  still  had  juris- 
diction to  settle;  and  (3)  to  a  case  which  when  the  act 
took  effect  had  been  tried,  but  of  which  the  trial  judge 
had  lost  all  jurisdiction.  Obviously,  the  first  and  second 
classes  are  within  the  purview  of  the  act ;  but  the  thirds 
which  is  the  class  in  which  tiiiis  case  belongs,  is  not,, 
unless  we  give  to  the  statute  a  retroactive  operation — 
which  courts  are  loath  to  do — and  also  give  to  it  suffi- 
cient force  to  breathe  life  into  a  dead  thing.  Moreover^ 
if  it  were  the  intention  to  have  it  apply  only  to  cases 
arising  in  the  future,  the  very  language  used  seems 
most  appropriate.  It  must  be  construed  as  if  it  read : 
"At  any  time  in  the  future;  provided,  however,  that  the 
judge  of  the  district  court  or  judge  pro  tern,  before 
whom  a  case  has  been  or  shall  be  tried,"  etc.  If  we  do 
not  lose  sight  of  the  rule  that  the  words  must  be  con- 
strued as  ai^licable  only  to  cases  that  may  thereafter 
arise,  unless  a  contrary  intention  is  unequivocally  ex- 
pressed, we  readily  see  that  this  statute  cannot  be  given 
a  retroactive  operation  without  violence  to  this  rule  of 
construction. 

In  Dyer  v.  Bdfast,  88  Me.  140,  83  Atl.  790,  an  act 
which  provided  that  when  any  person  aggrieved  by 
the  estimate  of  damages  for  land  taken  for  a  public 
way  honestly  intended  to  appeal  therefrom,  but  by 
accident  or  mistake  omitted  to  take  his  appeal  within 
the  time  allowed  by  the  law,  he  might  at  any  time 
within  six  months  have  an  appeal  by  applying  to  any 
judge  of  the  supreme  court,  was  held  not  to  apply  to 
a  case  where  the  right  of  appeal  had  been  fully  barred 
before  its  enactment.  It  was  held  in  Loring  and  an- 
other  V.  City  of  Boston,  78  Mass.  209,  that  a  statute 
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did  not  revive  a  claim  for  damages  for  land  taken  to 
widen  a  street,  which  claim  was  barred  before  the  act 
was  passed.  In  Kinsman  v.  City  of  Cambridge,  121 
Mass.  558,  it  was  held  that  a  statute  extending  the 
time  for  a  landowner  to  file  a  petition  for  a  jury  to 
assess  damages  for  land  taken  for  a  street  did  not  re- 
vive a  cause  of  action  barred  by  the  statute  of  limita- 
tions before  the  passage  of  the  act.  A  statute  extend- 
ing the  time  for  filing  a  petition  for  review  was  held, 
in  Atkinson  v.  Dunlap,  50  Me.  Ill,  to  be  prospective 
in  its  operation.  To  the  same  effect  see  Pignaz  v.  Bur- 
nett, 119  Cal.  157,  51  Pac.  48;  Albert  C.  Sammis  v. 
James  Bermett,  32  Fla.  458,  14  South.  90,  22  L.  R. 
A.  48. 

In  the  case  at  bar  the  difficulty  lies  in  the  fact  that 
under  the  previous  rulings  of  this  court  the  jurisdiction 
of  the  trial  judge  to  settle  the  case  ended  March  11, 
1905.  The  act  of  1905  took  effect  March  21,  1905. 
Whatever  may  be  said  of  the  power  of  the  leg- 
islature to  enact  retrospective  laws,  an  act  will  not  be 
given  a  retrospective  operation  so  as  to  infuse  life  into 
proceedings  which  have  lapsed  and  become  absolutely 
void  for  want  of  jurisdiction  unless  such  was  clearly 
the  intention  of  the  legislature.  If  the  intention  of  the 
legislature  had  been  to  have  this  statute  affect  cases 
where  the  jurisdiction  of  ttie  judge  who  tried  the  case 
had  been  lost,  apt  words  would  have  been  employed  to 
{indicate  such  purpose. 

Counsel  in  a  similar  case  which  is  pending  have 
called  our  attention  to  Johnson  v.  Higgins,  53  Conn. 
236,  1  Atl.  616,  as  authority  for  holding  that  the  legis- 
lature has  the  power  to  confer  upon  a  former  judge 
who  has  tried  a  cause  authority  to  perform  judicial 
powers  necessary  to  permit  a  litigant  to  perfect  an  ap- 
peal. In  that  case  a  judge  resigned  his  office  March  7. 
On  March  31  an  act  was  passed  which  authorized  a 
former  judge  to  perform  the  acts  in  question.  Subse- 
quently he  did  so.  The  court  upheld  the  constitution- 
ality of  the  act.    If  the  legislature  has  authority  thus 
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to  confer  upon  a  person  who  has  been  judge,  but  whose 
term  of  office  has  expired,  the  judicial  power  to  per- 
form the  duties  and  functions  of  a  judge,  the  question 
might  arise.  Why  may  not  the  legislature  confer  the 
same  powers  upon  one  who  has  never  occupied  that 
office,  or  upon  any  person  they  may  deem  suitable? 
Without  deciding  the  extent  of  the  power  of  the  legis- 
lature to  confer  such  authority  upon  one  who  is  no 
longer  a  judicial  officer,  the  fact  which  controls  us  is 
that  the  act  itself  does  not  appear  to  have  been  in- 
tended to  have  any  such  purpose. 

We  have  carefully  considered  the  effect  of  the  act 
of  1905,  realizing  that,  aside  from  the  importance  to 
the  parties  and  the  public  of  the  case  at  bar  on  its 
merits,  there  are  pending  other  cases  involving  prop- 
erty rights  in  which  the  jurisdiction  of  this  court  de- 
pends upon  the  construction  placed  upon  this  act.  We 
are  of  the  opinion  that,  inasmuch  as  the  trial  judge 
had  lost  all  jurisdiction  to  settle  the  case  before  the 
act  of  1905  took  effect,  that  act  was  powerless  to  in- 
fuse life  into  the  proceedings,  or  confer  upon  him  au- 
thority to  act  further.  The  act  cannot  be  given  a  retro- 
spective operation.  Its  language  nowhere  indicates 
such  an  intention  upon  the  part  of  the  legislature.  The 
motion  to  dismiss  is  allowed. 

All  the  Justices  concurring. 
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James  M.  Gille  v.  Myra  B.  Enright  et  al. 

No.  14,508.     (84  Pac  002.) 
SYLLABUS  BY  THE  COURT. 

1.  Mortgages — Foreclosure — Effect  on  Junior  Lien.    Real  estate 
*  which  has  been  once  sold  on  an  order  of  sale  issued  pursuant 

to  a  judgment  of  foreclosure,  in  a  suit  upon  a  note  and  a 
mortgage  securing  the  same,  cannot  again  be  sold  upon  a 
judgment  lien  inferior  thereto,  under  which  the  holder  of  the 
judgment  had  a  right  to  redeem  within  fifteen  months  after 
the  foreclosure  sale. 

2.  Judicial  Sales — Title  of  Purchaser  at  Second  Sale,  under  an 
Inferior  Lien.  Where,  under  the  conditions  set  forth  in  the 
for^^ing  paragraph,  an  inferior  judgment  creditor  causes 
execution  to  be  issued  and  levied  on  the  real  estate  so  pre- 
viously sold,  and  procures  a  sherifif's  deed  to  be  issued  to 
himself  thereon,  he  acquires  no  title  thereto  and  has  no 
standing  to  complain  of  any  judgment  which  may  be  ren- 
dered in  a  suit  brought  by  one  in  possession,  after  his  right 
of  redemption  has  expired,  to  quiet  the  title  to  the  real  estate. 

Error  from  Wyandotte  district  court;  J.  McCabe 
Mo<«E,  judge.  Opinion  filed  March  10,  1906.  Af- 
firmed. 

Roland  Hughes,  and  Junius  W  Jenkins,  for  plaintiff 
in  error;  T.  A.  Witten,  of  counsel. 

Wbiiield  Freeman,  E.  A.  Enright,  and  James  H. 
Austin,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  essential  facts  in  this  case  are  as 
follow:  In  October,  1898,  A.  R.  Ridenour  commenced 
a  suit  against  Mrs.  Carrie  L.  Emmons  and  her  hus- 
band, D.  R.  Emmons,  on  a  promissory  note  given  by 
them,  and  to  foreclose  a  mortgage  on  certain  real 
estate  owned  by  Mrs.  Enmions  which  had  been  given 
by  them  to  secure  the  payment  of  the  note.  A  per- 
sonal judgment  was  rendered  against  Mrs.  Emmons 
and  her  husband,  and  a  judgment  of  foreclosure  and 
order  for  the  sale  of  the  real  estate  was  entered.  Under 
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the  order  of  sale  the  sheriff  sold  the  land,  on  May  22, 
1899,  to  one  Hobbs,  and  issued  Hobbs  a  certificate  of 
sale  therefor.  On  May  3,  1900,  the  plaintiff  in  error, 
James  M.  Gille,  obtained  a  general  money  judgment 
against  Mrs.  Enmions  for  a  large  sum,  and  caused 
execution  to  be  issued  thereon  and  levied  on  the  same 
real  estate  that  had  been  sold  under  foreclosure.  Un- 
der this  execution  the  sheriff  sold  the  real  estate  to 
Gille,  on  September  23,  1901.  On  April  9,  1903,  after 
confirmation  of  the  sale,  the  sheriff  made  his  deed  for 
the  real  estate  to  Gille. 

On  November  27,  1903,  Myra  B.  Enright  com- 
menced this  suit  to  quiet  title,  claiming  ownership  of 
the  real  estate  under  a  deed  from  Hobbs,  and  aUeging 
that  she  was  in  possession  thereof.  Gille  and  others 
were  made  parties  defendant. 

It  appears  that  Mr.  Enmions,  within  four  or  five 
months  after  the  sale  to  Hobbs,  made  an  arrangement 
with  Hobbs  for  an  assignment  of  the  certificate  of 
purchase  and  repaid  a  portion  of  the  purchase-price, 
and  paid  all  he  agreed  to  pay  Hobbs  for  the  assignment 
before  Hobbs  procured  the  sheriff's  deed  and  conveyed 
the  land,  at  Mr.  Emmons's  request,  to  Enright.  Gille 
claims  this  transaction  amounted  to  a  redemption  of 
the  real  estate  by  Mrs.  Emmons,  through  her  hua- 
band.  Many  other  questions  are  raised  as  to  the  va- 
lidity of  the  sheriff's  deed  to  Hobbs  after  Hobbs  had 
equitably,  at  least,  parted  with  all  his  interest  in  the 
land;  as  to  the  validity  of  the  deed  from  Hobbs  to  En- 
right, and  as  to  the  deposit  of  the  purchase-price  in 
escrow,  to  abide  the  result  of  this  suit,  instead  of  pay- 
ing it  to  Hobbs  or  Emmons.  It  is  also  contended  that 
Emmons  could  not  thus  devest  his  wife  of  her  title  to 
the  land.  We  regard  none  of  these  questions  as  ma- 
terial. Section  4949  of  the  General  Statutes  of  1901 
reads : 

"Real  estate  once  sold  upon  order  of  sale,  special 
execution  or  general  execution  shall  not  again  be  liable 
for  sale  for  any  balance  due  upon  the  judgment  or 
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decree  under  which  the  same  is  sold,  or  any  judgment 
or  lien  inferior  thereto,  under  which  the  holder  of  such 
lien  had  a  right  to  redeem  within  the  fifteen  months 
hereinbefore  provided  for.*' 

The  land  was  sold  to  Hobbs  on  May  22,  1899,  and 
Gille  obtained  his  judgment  against  Mrs.  Emmons  on 
May  3^  1900,  eighteen  days  before  his  right  to  redeem 
as  a  creditor  began.  The  lien  of  his  judgment  was  in- 
ferior to  the  lien  upon  which  the  land  was  sold,  and  he 
had  three  months  within  which  he  could  have  redeemed 
it.  It  is  clear  that  the  second  sale,  under  which  he 
claims  title  to  the  land,  was  forbidden  by  the  statute 
and  was  void.  (Cmc  v.  Lanyon,  62  Kan.  69,  61  Pac 
406.) 

Gille  did  not  claim  he  was  in  possession  of  the  land, 
and  as  he  has  no  right  or  title  to  it  he  has  no  standing 
to  complain  of  any  ruling  or  decision  of  the  court  in 
reference  thereto.  It  Mrs.  Emmons  had  redeemed 
the  land,  as  he  claims  she  in  effect  did,  after  his  right 
to  redeem  had  attached,  he  would  have  no  better 
standing. 

The  order  of  the  district  court  granting  a  new  trial 
is  affirmed. 

All  the  Justices  concurring. 
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^       Thb  Missouri,  Kansas  &  Texas  Railway  Company 
73    24^  V.  Homer  McLaughlin  et  al. 

No.  14,510.     (84  Pac  080.) 
SYLLABUS  BY  THE  COimT. 

Damages — Death  by  Wrongful  Act — Excessive  Verdict.  In  an 
action  for  damages  for  death  by  wrongful  act  it  appeared 
that  the  deceased  at  the  time  of  his  death  was  sixty-six  years 
of  age,  unmarried,  with  no  one  legally  dependent  upon  him, 
and  that  he  was  a  farmer,  living  on  leased  land,  and  owned 
nothing  except  a  small  amount  of  personal  property.  The 
plaintiffs,  to  whom  he  had  made  casual  gifts,  were  his 
nephews  and  nieces,  all  in  comfortable  circumstances,  whose 
ages  ranged  from  twenty-one  to  forty  years.  A  yerdict  for 
$7000,  under  all  the  circumstances  and  facts  in  evidence,  was 
excessive  and  should  have  been  set  aside. 

Error  from  Labette  district  court;  Thomas  J.  Flan- 
nelly,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

statement. 

On  the  22d  day  of  October,  1903,  J.  6.  McLaughlin 
received  injuries  by  a  fall  from  a  depot  platform  of 
the  Missouri,  Kansas  &  Texas  Railway  Company  at 
Chetopa,  in  Labette  county,  from  the  effects  of  which 
he  died  within  a  few  days  thereafter.  At  the  time  of 
his  death  he  was  sixty-six  years  old,  and  unmarried. 
He  was  the  uncle  of  the  plaintiffs,  of  whom  two  are 
his  nephews  and  five  his.  nieces.  This  is  a  proceeding 
in  error  from  a  judgment  in  their  favor  for  $7000. 

The  deceased  was  a  farmer,  and  lived  in  the  Indian 
Territory.  The  father  of  the  plaintiffs  died  about  five 
years  before  the  uncle.  After  the  father's  death  the 
widow,  the  two  sons  and  one  daughter,  then  unmar- 
ried, moved  to  the  uncle's  place  and  lived  with  him. 
At  the  time  of  his  death  the  nephews  and  their  mother 
were  still  living  with  him,  the  niece  having  married 
and  moved  away.  The  ages  of  the  plaintiffs  were  as 
follow:  Homer,  the  youngest,  reached  twenty-one  in 
the  March  following  his  uncle's  death,  Mrs.  Alton  was 
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twenty-three,  James  twenty-nine,  Mrs.  Bracken  twenty- 
seven,  Mrs.  Simmons  thirty-five,  Mrs.  Dwelley  thirty- 
seven,  and  Mrs.  King  forty.  AU  the  nieces  are  mar- 
ried, and  the  testimony  shows  that  they  are  all  in 
prosperous  circumstances.  The  deceased  owned  no 
land,  and  at  the  time  of  his  brother's  death  was  living 
alone  on  leased  land  in  Indian  Territory.  He  then 
owned  fifteen  head  of  horses,  a  few  hogs,  and  some 
farming  implements.  The  widow  of  his  brother,  with 
her  two  sons,  owned  and  brought  to  the  place  seven 
head  of  horses,  fifteen  or  twenty  hogs,  and  a  few  cows. 
After  that  some  of  the  stock  were  owned  in  partner- 
ship, and  at  his  death  the  deceased  owned,  in  addition 
to  some  horses,  an  interest  (the  exact  share  or  amount 
no  witness  appeared  to  know)  in  twenty-five  hogs  and 
ten  cows.  When  his  brother's  family  came  to  live  with 
him  none  of  the  land  he  occupied  was  in  cultivation. 
One  hundred  acres  were  then  broken  out  by  the 
n^hews  and  their  uncle  ^nd  farmed  for  a  few  sea- 
sons, when  they  all  moved  to  another  piece  of  leased 
land.  Very  little  of  this  was  in  cultivation  at  the  time 
of  the  uncle's  death.  Homer  McLaughlin  testified  as 
f oUows : 

"Ans.  There  was  no  plowing  done.  There  were 
about  thirty  acres  tillable  land. 

"Ques.  After  you  moved  on  this  last  place,  how 
much  did  you  plow  of  that?  A.  Never  plowed  any. 
We  listed  that. 

"Q.  How  much  stock  did  you  have  on  this  last 
place?  A.  At  that  time  I  guess  we  had — my  brother 
and  I  had  about  ten  head  of  horses,  and  my  uncle  had 
about  twenty  head. 

"Q.  And  how  much  other  stock?  A.  Had  ten  head 
of  cows  and  about  twenty-five  head  of  hogs. 

"Q.  Who  had  these  cows;  to  whom  did  they  belong? 
A.  To  my  sister  and  my  mother  and  we  boys. 

"Q.    And  you  boys?    A.  Yes,  sir. 

"Q.  What  else  did  you  have  on  the  place  there?  A. 
Had  hogs. 

"Q.  How  many  hogs  did  you  have?  A.  About 
twenty-five  head,  I  guess. 
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"Q.  PW  they  luelong  to  you  and  your  mother  and 
your  brother?    A.  And  my  uncle. 

*'Q.  How  many  belonged  to  your  uncle?  A.  I  can*t 
say  how  many.    We  had  them  in  partnership. 

"Q.  How  much  stuff  did  your  uncle  have  on  the 
place  there?    A.  Of  his  own  stock,  you  mean? 

"Q.  I  mean  of  his  own  stooge.  A.  I  can't  say.  He 
had  about  twenty  head  of  horses,  and  some  hogs,  and 
some  farming  implements." 

There  was  testimony  showing  that  from  the  time  of 
their  father's  death  the  uncle  had  managed  and  looked 
after  the  affairs  qf  the  plaintiffs  who  went  to  live 
with  him,  and  to  some  extent  had  given  them  a  father's 
advice  and  counsel.  The  work  on  the  farm  was  done 
by  the  nephews,  but  the  deceased  had  general  charge 
of  matters,  leased  the  land  and  sold  the  products,  giv- 
ing to  the  nephews  what  money  they  required.  Homer 
testified  that  he  had  received  from  his  uncle  as  much 
as  $100  in  one  year.  The  deceased  also  made  casual 
gifts  of  money  to  some  of  the  other  plaintiffs;  to  one 
of  the  married  nieces  he  ^ave  ten  dollars  at  one  time, 
and  on  other  occasions  smaller  sums.  He  had  given 
to  one  of  the  nieces  a  horse,  and  had  promised  her 
money  for  a  piano. 

John  Madden,  and  W.  W.  Brovm,  for  plaintiff  in 
error. 

Hcmston  &  Brooks,  for  defendants  in  error;  Francis 
Af.  Brady,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Numerous  errors  are  complained  of, 
but  we  shall  consider  only  the  claim  that  the  dam- 
ages allowed  are  excessive.  The  deceased  was  by  oc- 
cupation a  farmer,  interested  as  a  partner  with  his 
nephews  and  their  mother  in  the  ownership  of  twenty- 
five  hogs  and  ten  head  of  cows,  and  in  the  operations 
of  a  farm,  which  was  leased  land.  The  farming  was 
very  limited,  only  thirty  acres  of  the  place  being  till- 
able.   In  addition,  he  had  twenty  head  of  horses  of  his 
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own  and  some  farming  implements.  He  owned  no 
land,  and  possessed  no  other  property  of  any  kind. 
There  is  nothing  in  the  evidence  showing  the  kind, 
quality  or  value  of  the  live  stock  in  which  he  was  In- 
terested, or  the  amount  of  sales  of  stock  or  produce, 
or  the  amount  of  earnings  from  his  personal  exertions 
in  his  business  or  occupation.  One  witness  testified 
that  the  earnings  of  deceased  from  his  business  or 
occupation  amounted  to  from  $1500  to  $2000  a  year; 
but  this  was  a  mere  conclusion  of  the  witness,  which 
is  disputed  by  the  testimony  in  reference  to  the  slight 
farming  operations  carried  on,  and  the  small  posses- 
sions which  the  deceased  had  accumulated. 

Where  income  is  taken  as  a  test  or  standard  of  the 
measure  of  damages,  in  a  case  of  this  kind,  the  income 
considered  must  be  that  which  was  derived  from  the 
personal  exertions  of  the  deceased  in  his  business  or 
occupation,  as  distinguished  from  income  arising  from 
property  owned  or  investments  of  capital.  (Railway 
Co.  V.  Posten,  59  Kan.  449,  453,  53  Pac.  465;  Railway 
Co.  V.  Scheinkoenig,  62  Kan.  57,  61  Pac.  414.)  The 
theory  of  the  law  is  that  those  who  inherit  from  the 
deceased  acquire  his  property  and  investments,  and 
are  enabled  to  secure  for  themselves  the  ordinary  in- 
come therefrom.  (D.  &  R.  G.  R.  R.  Co.  v.  Spencer, 
25  Colo.  9,  52  Pac  211;  4  Suth.  Dam.,  8d  ed.,  §  1267; 
Gulf,  Col.  and  S.  F.  Ry.  v.  Younger,  90  Tex.  887,  88 
8.  W.  1121 ;  Pym  v.  G.  N.  Railway  Co.,  2  B.  &  S.  [Eng. 
Q.  B.]  759.) 

The  loss  which  plaintiffs  suffered  by  the  death  of 
their  uncle  was  not  the  loss  of  something  which  they 
were  legally  entitled  to  receive;  it  was  the  loss  of 
something  which  it  was  merely  reasonably  probable 
they  would  receive.  It  includes  the  loss  by  them  of 
any  pecuniary  benefit  which  they  might  reasonably 
have  expected  to  receive  during  the  lifetime  of  the  de- 
ceased by  gift,  and  also  the  loss  of  any  accumulations 
which  it  is  probable  that  he  would  have  added  to  his 
estate  had  he  lived  his  natural  life,  and  which  they 
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probably  would  have  received  by  inheritance.  The  re- 
covery is  based  upon  evidence  of  pecuniary  benefits 
conferred  by  deceased  in  his  lifetime,  the  continuance 
of  which  might  reasonably  have  been  expected,  to- 
gether with  evidence  showing  the  probability  that  de- 
ceased would  have  accumulated  property  had  he  lived 
which  would  probably  have  gone  by  inheritance  to 
plaintiffs.  (Tiffany,  Death  by  Wrongful  Act,  §  158.) 
The  measure  of  damages,  therefore,  is  what  the  de- 
ceased would  probably  have  accumulated  in  his  busi- 
ness or  occupation  for  the  probable  period  of  his  life. 
(Bait  &  Ohio  R.  R.  Co.  v.  Wightman's  Adm'r,  29 
Gratt.  [Va.]  431,  26  Am.  Rep.  384;  Pym  v.  G.  N.  Rail- 
way Co.,  2  B.  &  S.  [Eng.  Q.  B.]  759;  Railroad  Co.  v. 
Barron,  72  U.  S.  90,  18  L.  Ed.  591 ;  McAdory  v.  Louis- 
ville &  NaahviUe  Railroad  Co.,  94  Ala.  272,  10  South. 
507.)  The  action  is  for  pecuniary  compensation  only. 
(A.  T.  &  S.  F.  Rid.  Co.  V.  Weber,  AdmW,  33  Kan.  543, 
6  Pac.  877,  52  Am.  Rep.  543;  Railway  Co.  v.  Ryan,  62 
Kan.  682,  64  Pac.  ^0Z\  Railway  Co.  v.  Moffatt,  60  Kan. 
118,  55  Pac.  887.)  In  Railroad  Company  v.  Sweet, 
60  Ark.  550,  31  S.  W.  571,  the  proper  way  to  estimate 
the  damages  was  said  to  be : 

''By  taking  into  consideration  the  age,  health,  habits, 
occupation,  expectation  of  life,  mental  and  physical 
capacity  for  and  disposition  to  labor,  and  the  probable 
increase  or  diminution  of  that  ability  with  the  lapse 
of  time ;  deceased's  earning  power,  rate  of  wages,  and 
the  care  and  attention  which  one  of  his  disposition 
and  character  may  be  expected  to  give  his  family — all 
these  are  proper  elements  for  the  consideration  of  the 
jury  in  determining  the  value  of  the  life  taken.  From 
the  amount  thus  ascertained  the  personal  expenses  of 
the  deceased  should  be  deducted,  and  the  balance,  re- 
duced to  its  present  value,  should  be  the  amount  of  the 
verdict.  (4  Suth.  Dam.,  3d  ed.,  §  1268;  Central  Rail- 
road V.  Rouse,  77  Ga.  393,  3  S.  E.  307;  Bolt.  &  0.  R. 
Co.  V.  Wightman,  29  Gratt.  [Va.]  431,  26  Am.  Rep. 
384;  Field,  Dam.  §  632;  Mansfield  &c.  Co.  v.  McEnrey, 
91  Pa.  St.  185,  36  Am.  Rep.  662.)" 

To  the  same  effect  see  Railway  Co.  v.  Moffatt,  60 
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Kan.  113,  55  Pac.  837,  and  K.  P.  Rly.  Co.  v.  Cutter, 
19  Kan.  83. 

Counsel  for  defendants  in  error  justify  the  verdict 
by  arguing  that  the  expectancy  of  deceased  was  ten 
and  one-half  years,  and  that  his  gross  income  would 
amount  to  ten  and  one-half  times  $1500  to  $2000,  or 
from  $16,000  to  $21,000.  The  calculation  leaves  out 
all  consideration  of  the  probable  diminution  in  the 
ability  of  the  deceased,  by  reason  of  advancing  age, 
to  earn  by  personal  exertions.  In  four  years  deceased 
would  have  reached  the  usual  limit  of  strenuous  life. 
Granting  that  he  had  the  income  which  one  witness 
said  he  had,  is  it  a  reasonable  presumption  that  he 
would  have  continued  to  earn  as  much  in  his  seventy- 
sixth  year?  As  before  stated,  the  testimony  of  the 
witness  who  placed  these  earnings  at  these  figures  is 
a  mere  conclusion,  unsupported  by  any  evidence,  and 
contradicted  by  all  the  facts  and  circumstances  in  the 
case.  It  has  been  held  error  to  refuse  to  instruct  the 
jury  in  similar  cases  to  consider  the  probable  diminu- 
tion by  reason  of  advancing  age  in  the  power  and 
ability  to  accumulate.  (4  Suth.  Dam.,  3d  ed.,  §  1268 ; 
The  Central  Railroad  and  Banking  Co.  v.  Roach,  64 
6a.  635.) 

There  is  one  way  to  determine  approximately  what 
the  accumulations  of  the  deceased  would  probably  have 
amounted  to  for  the  period  of  his  expectancy,  and  that 
is  by  reference  to  what  he  had  already  accumulated. 
We  know  how  long  he  had  lived;  we  know  his  expec- 
tancy; we  know  what  he  had  accumulated.  The  un- 
known quantity  can  best  be  determined  by  proportion. 
If  in  a  lifetime  of  sixty-six  years  he  had  gathered 
together  and  possessed  only  the  amount  of  property 
shown  by  the  testimony,  upon  what  theory  can  it  be 
claimed  that  in  the  period  of  his  expectancy  and  nat- 
urally declining  powers  he  would  probably  have  ac- 
cumulated $7000?  It  must  be  apparent  that  the  jury 
in  arriving  at  this  verdict  went  some  distance  into 
the  realm  of  imagination,  and  were  not  controlled  by 
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the  evidence.  It  has  often  been  said  by  ttie  courts  that 
in  determining  the  measure  of  damages  in  this  class 
of  cases  much  must,  of  necessity,  be  left  to  the  discre- 
tion of  the  jury.  No  fixed  and  certain  rules  for  the 
measurement  of  such  damages  can  be  laid  down,  but 
the  jury  must  find  a  substantial  basis  in  the  evidence 
for  any  allowance  they  make.  They  must  not  guess  at 
it.  They  must  use  a  reasonable  discretion.  Damages 
out  of  reasonable  proportion  to  the  expectation  of 
pecuniary  profit  to  be  jurtly  anticipated  cannot  be  up- 
held. (A.  T.  &  S.  F.  Rid.  Co.  V.  Brovm,  Adm'r,  26 
Kan.  448;  Coal  Co.  v.  lAmb,  47  Kan.  469,  28  Pac.  181; 
Walker  v.  Railway  Co.,  104  Midi.  606,  62  N.  W.  1032.) 
In  an  action  for  the  benefit  of  a  brother  and  sister, 
where  the  deceased  had  accumulated  nothing,  it  was 
held  that  only  nominal  damages  should  be  awarded. 
(Howard  v.  Delaware  &  B.  CamU  Co.,  40  Fed.  195,  6 
L.  R.  A.  76.) 

It  is  seriously  urged  that  plaintiflfs  suffered  damages 
by  being  deprived  of  the  counsel,  advice  and  fatherly 
care  of  their  uncle.  In  cases  where  the  facts  warrant  a 
recovery  for  the  loss  of  a  parent's  counsel  and  services 
it  is  held  that  the  damages  moist  be  limited  to  such  as 
would  be  of  pecuniary  value.  (Demarest  v.  Little,  47 
N.  J.  Law,  28;  13  Cyc.  371.)  When  we  consider  the 
ages  of  these  women,  from  twenty-three  to  forty,  each 
married,  in  comfortable  circumstances,  and  living  at 
some  distance  from  the  uncle,  and  the  ages  of  the  men, 
one  twenty-one,  the  other  twenty-nine,  living  with 
their  mother,  and  the  circumstances  in  which  they 
were  at  the  time  of  the  death  of  this  bachelor  uncle,  it 
is  obvious  that  the  probability  of  any  of  them  suffering 
pecuniary  loss  by  being  deprived  of  the  physical  care 
and  intellectual  and  moral  training  of  the  deceased  is 
quite  far-fetched. 

The  deceased  was  sixty-six  years  old,  with  but  a 
small  amount  of  property,  the  net  accumulations  of 
almost  a  lifetime.  He  was  without  wife  or  child,  or 
any  person  legally  dependent  upon  him.    As  was  said 
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in  A.  T.  &  S.  F.  Rid.  Co.  v.  Brown,  Adm'r,  26  Kan. 
448,  458,  ''where  one  dies  without  wife  or  child,  with 
no  one  legally  dependent  upon  him,  and  with  only 
remote  relatives  as  his  next  of  kin,  there  is  only  a  re- 
mote probability  that  his  earnings,  whatever  they  may 
be,  would  inure  to  such  next  of  Hn." 

Taking  the  view  of  the  testimony  most  favorable  to 
plaintiffs  with  reference  to  his  earning  and  the  casual 
benefactions  he  made  to  them,  and  conceding  that  they 
would  have  inherited  from  him  wlmtever  accumula- 
tions he  would  have  made  during  the  period  of  his  ex- 
pectancy, if  he  had  lived,  we  are  of  the  opinion  that 
tise  amount  of  the  verdict  is  unwarranted  by  the  evi- 
dence and  the  facts  inthe  case,  and  that  the  trial  court 
^otdd  have  set  it  aside. 

The  fadgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

All  the  Justices  concurring. 


The  Sons  and  Daughters  of  Justice  v.  Laura  E.       !l8i 
Swift  et  al. 

No.  14,520.     (84  Pac  084.) 
SVLLABUB  BT  the  CX)URT. 

1.  Fraternal  Beneficiary  Associations— P^oceecKn^  in  Error 
— Limitation.  Section  13  of  chapter  28  of  the  Laws  of  1898 
(Gen.  Stat.  1901,  §  3580)  limits  the  time  within  which  fra- 
ternal beneficiary  associations  may  appeal  from  a  judgment 
to  sixty  days  after  its  rendition.  The  case  of  Modem  Wood^ 
wen  V.  Heath,  71  Kan.  148,  79  Pac.  1091,  approved  and  fol- 
lowed; 

2.  Constitutional  Law — "Equal  Protection  of  the  Laws."  This 
construction  of  the  statute  does  not  deprive  such  associations 
of  the  "equal  protection  of  the  laws,"  notwithstanding  other 
litigants  have  one  year  within  which  to  perfect  an  appeal. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  March  10,  1906. 
Dismissed. 
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/.  B.  TonUinson,  and  FarreUy  &  Evans,  for  plaintiff 
in  error. 
Albert  L.  Wilson,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  The  plaintiff  in  error  is  a  fraternal 
beneficiary  association  chartered  under  chapter  23  of 
the  Laws  of  1898.  On  November  4,  1904,  the  defend- 
ants in  error  recovered  a  judgment  against  it  on  a 
beneficiary  certificate  issued  by  it  to  one  Thomas  M. 
Swift.  A  case-made  for  a  review  of  the  proceedings 
was  properly  and  timely  made,  served,  settled  and 
signed,  and,  together  with  a  petition  in  error,  filed  in 
this  court  May  24, 1905.  The  defendants  in  error  chal- 
lenge the  jurisdiction  of  the  court  to  hear  and  deter- 
mine the  question  presented  in  the  record,  and  move  to 
dismiss  the  petition  in  error  for  the  reason  that  the 
proceeding  in  error  was  not  commenced  in  this  court 
within  the  time  limited  by  section  13  of  chapter  23, 
Laws  of  1898  (Gen.  Stat.  1901,  §3580).  The  title  of 
the  act  under  which  plaintiff  in  error  was  chartered 
reads  as  follows : 

"An  act  providing  for  the  organization  and  regula- 
tion of  fraternal  beneficiary  societies,  orders,  and  asso- 
ciations, and  to  provide  penalties  for  violation  thereof." 

That  part  of  section  13  containing  the  provision  un- 
der consideration  is  as  follows : 

"Any  association  authorized  to  do  business  under 
this  act  refusing  or  neglecting  to  make  the  reports 
provided  for  in  this  act,  or  which  shaU  exceed  its  pow- 
ers, or  shall  conduct  its  business  fraudulently,  or  which 
shall  take  steps  to  remove  any  suit  commenced  against 
it  in  any  of  the  courts  in  this  state  to  any  of  the  courts 
of  the  United  States,  or  which  shaU  fail  to  pay  any 
judgment  rendered  against  it  in  any  court  in  this  state, 
unappealed  from,  within  sixty  days  of  the  rendition  of 
such  judgment,  or  which  shall  faU  to  comply  with  any 
of  the  provisions  of  this  act,  shall  be  excluded  from 
doing  business  within  this  state."  (Gen.  Stat.  1901, 
§  8580.) 
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The  application  of  this  section  to  a  similar  state  of 
facts  was  considered  by  this  court  in  Modem  Woodmen 
V.  Heath,  71  Kan.  148,  79  Pac.  1091,  and  the  section 
applied,  and  the  cause  dismissed.  That  decision  is 
attacked  on  the  ground  that  the  section  does  not  limit 
the  time  within  which  a  beneficiary  insurance  company 
may  perfect  its  proceedings  in  error,  but  is  only  an 
enumeration  of  acts  for  the  violation  of  which  proceed- 
ings shall  be  instituted  by  the  proper  authorities  to 
oust  it  from  doing  business,  and  that  until  such  pro- 
ceedings have  matured  into  a  final  judgment  of  ouster 
it  may  legally  proceed  with  the  transaction  of  its  busi- 
ness. 

The  legislature  determines  what  privileges  shall  be 
granted  and  what  duties  shall  be  imposed  upon  cor- 
porations created  by  it,  and  so  long  as  these  privileges 
or  duties  do  not  impinge  upon  any  principles  of  the 
fundamental  law  the  only  duty  of  the  court  is  to  inter- 
pret and  apply  them.  In  the  creation  of  corporations 
of  the  class  to  which  the  plaintiff  in  error  belongs  the 
legislature,  for  reasons  of  its  own,  deemed  it  expedient 
to  limit  the  time  within  which  such  corporations  should  • 
pay  or  appeal  from  judgments  rendered  against  them. 
Under  the  provisions  of  the  statute,  if  the  judgment  be 
not  paid  or  appealed  from  within  sixty  days  from  its 
rendition  the  association  confronts  two  conditions :  It 
is  denied  the  right  of  appeal  frqm  that  judgment,  and 
an  action  of  ouster  will  lie  against  it.  This  was  the 
interpretation  placed  on  the  provision  in  Modem  Wood- 
men  v.  Heath,  supra,  and  we  are  satisfied  that  the 
statute  was  properly  interpreted. 

The  plaintiff  in  error  challenges  the  constitution- 
ality  of  section  3580  of  the  General  Statutes  of  1901, 
contending  that  it  violates  section  1  of  the  fourteenth 
amendment  to  the  federal  constitution.  Under  the 
general  provisions  of  our  statute  relating  to  proceed- 
ings in  error  the  petition  in  error  may  be  filed  in  this 
court  at  any  time  within  a  year  after  final  judgment. 

17—78  KAN. 
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In  the  present  case,  if  the  plaintiffs  had  been  unsuc- 
cessful they  could  have  prosecuted  proceedings  in  error 
to  this  court  at  any  time  within  one  year,  while  under 
the  construction  placed  upon  this  section  in  Modem 
Woodmen  v.  Heath  the  plaintiff  in  error  must  com- 
mence its  proceeding  in  this  court  within  siicty  days 
from  final  judgment.  Therefore  it  is  contended  that 
the  plaintiff  in  error  is  denied  ''the  equal  protection  of 
the  laws/' 

The  act  under  which  the  plaintiff  in  error  was  in- 
corporated was  passed  for  the  purpose  of  chartering, 
regulating  and  controlling  fraternal  beneficiary  asso- 
ciations. These  organizations  conduct  a  business  en- 
tirely without  capital.  In  this  respect  they  differ  from 
other  business  corporations.  The  usual  and  ordinary 
method  of  collecting  judgments  against  natural  per- 
sons or  other  corporations  is  unavailable  against  this 
class  of  organizations.  The  beneficiary  of  its  certifi- 
cate must  accept  whatever  amount  the  members  con- 
tribute, not  exceeding  the  face  value  of  a  certificate, 
and  neither  the  beneficiary  nor  the  organization  has 
any  legal  remedy  against  a  non-pa3dng  member.  An- 
other difference  is  that  they  are  exempted  from  the  pay- 
ment of  a  license  tax  by  section  3589  of  the  General 
Statutes  of  1901.  In  the  creation  of  such  corporations 
it  was  proper  for  the  legislature  to  adopt  some  ade- 
quate and  effective  remedy  different  from  the  ordinary 
remedy  for  the  collection  of  judgments.  Having  been 
created  as  a  distinct  class,  with  privileges,  inununities 
and  benefits  not  enjoyed  by  others,  the  legislature 
could  provide  special  remedies  to  meet  conditions  aris- 
ing out  of,  and  made  necessary  by,  the  privileges 
granted.  The  contention,  therefore,  cannot  be  sus- 
tained. The  plaintiff  in  error  belongs  to  a  class,  and 
the  restrictions  of  which  it  complains  are  imposed 
alike  upon  all  persons  belonging  to  that  class.  Mr. 
Cooley  in  his  Constitutional  Law,  third  edition,  at  page 
249,  says : 

"The  guaranty  of  equal  protection  is  not  to  be  un- 
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derstood,  however,  as  requiring  that  every  person  in 
the  land  shall  possess  precisely  the  same  rights  and 
privileges  as  every  other  person.  The  amendment  con- 
templates classes  of  persons,  and  the  protection  given 
by  the  law  is  to  be  deemed  equal,  if  all  persons  in  the 
same  class  are  treated  alike  under  like  circumstances 
and  conditions  both  as  to  privileges  conferred  and 
liabilities  imposed.  The  classification  must  be  based 
upon  reasonable  grounds ;  it  cannot  be  a  mere  arbitrary 
selection/' 

Equal  protection  of  the  law  is  secured  if  the  law 
operates  alike  on  aU  of  the  same  class,  provided  the 
classification  is  not  arbitrary  or  unreasonable  and 
arises  out  of  the  business  engaged  in  or  the  peculiar 
manner  in  which  it  is  conducted,  and,  as  expressed  in 
Gulf,  Colorado  &  Santa  Fe  Ry.  v.  Ellis,  165  U.  S.  150, 
166, 17  Sup.  Ct.  255,  41  L.  Ed.  666,  is  based  ''on  some 
difference  which  bears  a  just  and  proper  relation  to 
the  attempted  classification.'' 

One  important  distinction  between  this  fraternal 
beneficiary  association  and  individuals  and  other  cor- 
porations is  that  its  beneficiaries,  as  judgment  cred- 
itors, cannot  by  the  ordinary  processes  of  law  collect 
their  judgments.  They  must  look  for  satisfaction  to  the 
voluntary  contribution  of  its  members.  This  member- 
ship is  varying  and  uncertain,  and  a  great  death-rate 
necessarily  increases  its  liability,  while  the  means  of 
collection  correspondingly  decrease.  This  and  other 
distinctions  which  the  legislature  has  made  are  suffi- 
cient to  authorize  and  uphold  the  provision  of  the  stat- 
ute of  which  complaint  is  made. 

Under  the  statute  of  Oklahoma,  which  is  a  reenact- 
ment  of  the  Kansas  statute,  it  is  provided  that  in  an 
attachment  proceeding  against  a  resident  the  plaintiff 
is  required  to  execute  an  attachment  bond,  but  if  the 
defendant  is  a  non-resident  a  bond  is  not  required.  It 
was  held  in  Central  Loan  &  Trust  Co.  v.  Campbell,  17S 
U.  S.  84, 19  Sup.  Ct.  346,  43  L.  Ed.  623,  that  the  classi- 
fication into  resident  and  non-resident  defendants  was 
justified,  and  that  the  provision  did  not  violate  the  con- 
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stitutional  inhibition.  The  constitution  does  not  re- 
quire the  same  law  to  be  applied  to  two  distinct  classes. 
It  "only  requires  the  same  means  and  methods  to  be 
applied  impartially  to  all  of  the  constituents  of  each 
class,  so  that  the  law  shall  operate  equally  and  uni- 
formly upon  all  persons  in  similar  circumstances.'' 
{Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  337,  6 
Sup.  Ct.  57,  29  L.  Ed.  414.) 

The  subject  of  insurance  and  the  creation,  regula- 
tion and  control  of  insurance  corporations  are  matters 
over  which  the  states  have  assumed  to  exercise  a 
special  supervision.  This  became  necessary  because  of 
the  many  abuses  arising  out  of  the  manner  in  which 
these  corporations  conducted  the  business;  and  all  leg- 
islative enactments  having  this  object  in  view  should 
be  liberally  construed  by  the  courts  to  further  this 
recognized  policy.  The  time  allowed  fraternal  bene- 
ficiary  associations  to  prosecute  proceedings  in  error 
is  not  so  short  as  to  deprive  them  of  the  right  of  appeal, 
and  in  view  of  the  supervision  justly  exercised  by  the 
state  over  insurance  companies  for  the  protection  of 
the  public  from  impositions  it  is  a  just  and  reasonable 
regulation,  and  does  not  violate  any  of  the  provisions 
of  section  1  of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States. 

The  proceeding  in  error  is  dismissed. 

All  the  Justices  concurring. 
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Charles  E.  Gibson  v.  Solomon  Johnson.  »    ^i| 

No.  14,521.     (84  Pac  982.)  p  ^i 

78      261 
SYLLABUS  BY  THE  COUBT.  |f82     654 

Title — Suit  to  Quiet — Mortgage  Barred  by  Statute  of  Limita- 
tions. The  law  does  not  permit  a  mortgagor  to  quiet  title 
against  the  holder  of  his  mortgage  on  the  naked  ground  that 
the  right  to  foreclose  the  mortgage  has  become  barred  by  the 
statute  of  limitations. 

Error  from  Rawlins  district  court;  Abel  C.  T.  Gei- 
GER,  judge.    Opinion  filed  March  10,  1906.    Reversed. 

Chambers  &  Chambers,  and  G.  Webb  Bertram,  for 
plaintiff  in  error. 
/.  P.  Noble,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  This  proceeding  in  error  arises  from 
a  suit  to  quiet  title  brought  under  the  provisions  of 
section  594  of  the  code  of  civil  procedure  (Gen.  Stat. 
1901,  §  5081).  The  answer  admitted  the  allegation  of 
the  petition  that  the  defendant  claimed  an  adverse  in- 
terest in  the  land,  and  described  such  interest  as  one 
created  by  a  mortgage  given  by  the  plaintiff  to  secure 
his  unpaid  note  held  by  the  defendant.  Facts  alleged 
in  the  petition  not  admitted  by  the  answer  were  denied, 
and  the  prayer  was  merely  that  the  defendant  be  al- 
lowed to  depart  from  the  court  without  costs  be- 
ing imposed  upon  him.  The  reply  admitted  the 
execution  of  the  note  and  mortgage,  but  asserted 
that  the  defendant's  right  to  recover  upon  them  was 
barred  by  the  statute  of  limitations.  A  demurrer 
to  the  reply  was  overruled,  and  an  objection  to 
the  introduction  of  testimony  siuffered  the  same  fate. 
Evidence  responsive  to  the  plaintiff's  pleadings  was 
demurred  to  without  avail.  A  new  trial  was  refused, 
and  ;|udgment  was  rendered  for  the  plaintiff  quieting 
his  title  against  the  defendant's  mortgage,  and  order- 


Digitized  by  LjOOQIC 


262    SUPREME  COURT  OF  KANSAS, 

Gibson  v.  Johnson. 

ing  that  instrument  canceled  of  record.  The  legal  pro- 
priety of  these  proceedings  depends,  of  course,  upon 
the  use  made  of  the  statute  of  limitations. 

Had  the  plaintiff  been  obliged  to  state  the  facts  con- 
stituting his  cause  of  action,  he  must  have  shown  that 
the  defendant  was  claiming  an  interest  in  the  premises 
under  a  mortgage  given  by  the  plaintiff,  that  more  than 
five  years  had  elapsed  since  a  cause  of  action  accrued 
to  the  defendant  upon  such  mortgage,  and  that  no  suit 
had  been  brought  to  enforce  it — ^the  legal  conclusion 
being  that,  because  it  was  barred  by  the  statute  of 
limitations  and  no  longer  could  support  an  action,  the 
plaintiff's  otherwise  perfect  title  ought  to  be  quieted 
against  it.  Such  a  petition  would  be  demurrable  be- 
cause the  statute  of  limitations  would  constitute  an  in- 
dispensable element  of  the  plaintiff's  cause  of  action. 
*  The  way  to  the  relief  demanded  could  not.  be  opened 
except  through  its  aggressive  instrumentality,  and  if 
relief  were  granted  it  would  be  upon  the  basis  of  a 
purely  negative  plea,  permissible  only  for  the  purpose 
of  resistance — ^protection  from  disturbance — defense. 
(Corlett  V.  Insurance  Co.,  60  Kan.  134,  55  Pac.  844; 
Burditt  V.  Burditt,  62  Kan.  576,  64  Pac.  77.) 

To  avoid  a  direct  assertion  of  the  statute  of  limita- 
tions as  a  part  of  his  cause  of  action  the  plaintiff  filed 
a  petition  of  the  blind  character  which  the  law  allows 
In  this  class  of  cases.  He  was,  however,  compelled  to 
allege  that  the  defendant  claims  an  interest  in  the 
premises  adverse  to  him,  and  that  such  interest  is 
junior  and  inferior  to  his  own  rights.  Under  such  a 
petition  the  plaintiff  is  bound  to  maintain  the  alleged 
superiority  of  his  own  title  by  proof,  the  question  in  a 
suit  to  quiet  title  being,  Who^has  the  paramount  right? 
{Ordway  v.  Cowles,  45  Kan.  447,  25  Pac.  862.)  If  the 
proof  relied  on  should,  consist  of  facts  showing  that  a 
mortgage  held  by  the  defendant  and  constituting  the 
basis  of  his  daim  is  barred  by  the  statute  of  limita- 
tions, relief  must  be  denied  the  same  as  if  the  facts 
creating  the  bar  had  been  pleaded  in  the  petition,  since 
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the  plaintiff  must  use  it  affirmatively  and  constructively 
in  order  to  make  out  his  case. 

By  his  answer  the  defendant  did  nothing  to  relieve 
the  plaintiff  of  his  embarrassment.  He  merely  de- 
fined the  nature  and  extent  of  the  claim  which  the  pe- 
tition charged  him  with  making  by  supplying  a  brief 
description  of  the  instruments  relating  to  it.  He  did 
this  without  indicating  that  any  cause  of  action  had 
ever  accrued  to  him  upon  such  instruments,  without 
averring  that  they  created  any  lien  or  are  still  en- 
forceable, without  asking  for  any  affirmative  relief  in 
his  favor  upon  them,  and  without  praying  that  the 
plaintiff  should  be  defeated  on  account  of  them.  The 
answer  did  nothing  more  than  discover  the  general 
character  of  the  defendant's  claim,  and  the  plaintiff 
was  still  left  with  the  burden  upon  him  of  defeating 
that  claim  before  judgment  could  go  in  his  favor.  He 
brought  the  suit  for  the  purpose  of  determining  (bring- 
ing to  an  end)  the  defendant's  adverse  interest.  He 
was  under  the  necessity  of  producing  facts  sufficient 
to  accomplish  that  purpose.  Those  furnished  by  the 
reply  and  by  the  evidence  did  nothing  more  than  show 
that  the  bar  of  the  statute  of  limitations  might  be 
urged  against  the  defendant  if  he  were  the  moving 
party.  He  was  not  the  moving  party,  and  the  demur- 
rers ought  to  have  been  sustained. 

Section  25  of  the  code  of  civil  procedure  (Gen.  Stat. 
1901,  §  4453)  provides  that  when  a  right  of  action  is 
barred  by  the  provisions  of  any  statute  of  limitations 
it  shall  be  unavailable  either  as  a  cause  of  action  or 
ground  of  defense.  Broadly  speaking,  a  defense  may 
be  any  kind  of  opposition  to  a  plaintiff's  claim.  In  this 
sense  the  defendant's  special  denial  constituted  his  de- 
fense. Within  the  purview  of  the  statute  cited  a  de- 
fense is  something  which,  after  the  plaintiff's  right  to 
recover  is  admitted  or  proved,  the  defendant  must 
affirmatively  establish,  to  prevent  judgment  going 
against  him.  It  should  consist  of  new  matter,  and 
ordinarily  should  appear  in  the  second  subdivision  of 
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the  answer,  according  to  the  form  prescribed  by  sec- 
tion 94  of  the  code  (Gen,  Stat.  1901,  §  4528).  When- 
ever  new  facts  are  brought  upon  the  record  and  urged 
affirmatively  against  the  plaintiff,  either  as  a  basis  of 
independent  relief  or  to  overthrow  the  plaintiff's  case, 
so  that  the  position  of  the  parties  is  reversed  and  the 
defendant  himself  becomes  the  aggressor,  the  plaintiff 
can  resist  the  attack  by  pleading  the  bar  of  the  statute 
of  limitations. 

In  Donald  v.  Stybr,  65  Kan.  578,  70  Pac.  650,  the  de- 
fendant claimed  that  he  had  a  superior  lien  which  he 
sought  to  establish,  and  in  any  event  claimed  that  the 
plaintiff  held  a  title  subject  to  a  right  of  redemption 
which  the  defendant  demanded  an  opportunity  to  exer- 
cise. A  plea  of  the  statute  was  allowed.  In  Hogaboom 
V.  Flower,  67  Kan.  41, 72  Pac.  547,  a  defendant  mortga- 
gee undertook  to  foreclose  a  mortgage  against  a  plain- 
tiff seeking  to  quiet  his  title.  He  thereby  exposed  his 
right  to  the  effective  opposition  of  the  statute  and  a 
judgment  of  impotency  necessarily  followed. 

But  the  law  does  not  permit  a  mortgagor  to  quiet 
title  against  the  holder  of  his  mortgage  on  the  naked 
ground  that  the  right  to  foreclose  the  mortgage  has  be- 
come barred  by  the  statute  of  limitations. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded. 

All  the  Justices  concurring. 
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The  St.  Louis  &  San  Francisco  Railroad  Com- 
pany V.  M.  H.  Morrison. 

No.  14,522.      (85  Pac  295.) 
SYLLABUS  BY  THE  COURT. 

1.  Raiiaoads — Frightening  Team — Omission  to  Give  a  Signal. 
Assuming  that  where  a  private  road  crosses  a  railroad-track 
by  means  of  a  subway  the  situation  is  such  as  to  authorize 
a  court  to  submit  to  a  jury  the  question  whether  the  railroad 
company  owes  to  one  about  to  use  or  actually  using  such 
crossing  a  duty  to  give  warning  of  the  approach  of  a  train, 
the  omission  to  give  such  warning  cannot  be  made  the  basis 
of  a  recovery  for  injuries  received  in  a  runaway  by  one  whose 
horse  is  frightened  by  a  passing  train  after  he  has  driven 
through  the  subway  and  is  traveling  upon  a  road  parallel 
with  the  track,  although  he  is  but  fifty  feet  f nnn  the  crossing. 

2. Place  of    Peculiar  Danger  —  No  Duty  to  Sound  a 

Whistle.  In  the  case  stated  in  the  foregoing  paragraph  the 
non-liability  of  the  company  is  not  affected  by  the  further 
fact  that  the  place  where  the  plaintiff's  horse  was  frightened 
was  rendered  one  of  peculiar  danger  because  the  road  was 
there  confined  in  a  narrow  lane  by  a  barbed-wire  fence  paral- 
leling the  railroad. 

Error  from  Butler  district  court;  Granville  P. 
AiKMAN,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

L.  F.  Parker,  and  W,  F.  Evans,  for  plaintiff  in  error, 
r.  A.  Kramer,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  A  horse  which  M.  H.  Morrison  was 
driving  became  frightened  at  a  passing  train  of  the 
St  Louis  &  San  Francisco  Railroad  Ck)mpany  and  ran 
away.  Mr.  Morrison  was  thrown  out  of  his  buggy  and 
seriously  injured.  He  sued  the  railroad  company,  and 
recovered  a  judgment  for  $1925,  from  which  the  de- 
fendant prosecutes  error.  The  only  question  necessary 
to  be  considered  is  whether  there  was  any  evidence 
tending  to  show  that  the  injury  was  the  result  of  the 
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breach  of  any  duty  which  the  company  owed  to  the 
plaintiff. 

In  the  vicinity  of  the  place  where  the  injury  oc- 
curred the  railroad-track  runs  north  and  south,  and 
crosses  a  small  stream  known  as  the  south  branch  of 
Hickory  creek.  Two  wagon  roads  on  the  east  side  of 
the  railroad,  one  coming  from  the  north,  the  other 
from  the  southeast,  unite  at  this  point,  and,  paralleling 
the  bed  of  the  stream,  pass  under  the  railroad-track 
and  immediately  turn  south.  These  roads  are  not  high- 
ways, but  they  have  long  been  used  by  the  owner  of 
the  land,  his  neighbors  and  others  to  such  an  extent 
that  ruts  have  been  worn,  rendering  them  plainly  visi- 
ble. The  railroad-track  south  of  the  creek  is  straight 
for  some  sixty  or  seventy  rods,  and  then  turns  and  is 
hidden  from  sight  by  trees  and  bluffs.  At  the  creek 
the  wagon  roads  descend  somewhat  sharply  to  pass 
under  the  track,  and  from  the  low  ground  the  view  is 
cut  off  within  fifty  feet  or  so  by  the  trees  and  the 
higher  ground.  On  the  west  side  of  the  railroad  the 
wagon  road  runs  south  through  a  narrow  lane,  en- 
closed between  the  railroad  on  the  one  side  and  a 
barbed-wire  fence  on  the  other.  These  conditions  have 
existed  for  many  years. 

On  the  day  of  the  accident  the  plaintiff  had  business 
which  rendered  it  desirable  for  him  to  make  use  of 
the  crossing  described.  He  drove  toward  it  upon  the 
road  that  comes  up  from  the  southeast.  As  he  neared 
the  railroad-track  he  listened  for  a  train,  and  looked 
down  the  track  as  far  south  as  it  was  visible.  Not  see- 
ing or  hearing  anything  to  indicate  the  approach  of  a 
train,  he  drove  under  the  track  and  turned  south.  He 
had  just  reached  the  high  ground  and  entered  the  lane 
already  described,  and  was  pursuing  his  course  south, 
being  some  fifty  or  sixty  feet  from  the  crossing,  when 
a  train  going  north  passed  him,  frightening  his  horse 
and  occasioning  the  injuries  for  which  he  asked  dam- 
ages. No  whistle  was  blown  or  bell  sounded  as  the 
train  approached  the  crossing.    The  contention  of  the 
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plaintiff  is  that  the  jury  were  warranted  in  concluding 
that  the  situation  and  surroundings  of  this  crossing 
imposed  a  duty  upon  the  company  to  have  a  signal 
given  whenever  a  train  approached  it,  and  that  the 
omission  to  give  such  a  signal  in  this  case  was  an  apt 
of  negligence  toward  the  plaintiff  which  caused  his  in- 
jury. The  soundness  of  this  contention  constitutes  the 
whole  subject  of  inquiry.  It  is  not  claimed  that  any 
of  the  train  crew  knew  of  the  situation  of  the  plaintiff, 
but  that  they  were  chargeable  with  notice  of  the  exist- 
ence of  the  roads  and  were  bound  to  assume  that  there 
might  be  travelers  at  the  crossing. 

It  is  substantially  conceded  that  the  road  was  not  of 
such  a  character  as  to  be  within  the  terms  of  the  stat- 
ute (Gen.  Stat.  1901,  §  1323)  requuring  a  whistle  to  be 
sounded  upon  the  approach  of  a  locomotive  to  a  public 
crossing.  But  it  is  insisted  that,  inasmuch  as  this 
crossing  was  so  situated  that  one  about  to  use  it  could 
not  see  far  enough  down  the  track  to  give  him  ade- 
quate warning  of  the  coming  of  a  train,  the  case  falls 
within  the  rule  stated  in  Roach  v.  St.  J.  &  I.  Rid.  Co., 
55  Kan.  654,  41  Pac.  964,  where  it  was  held  that 
whether  it  is  negligence  for  an  engineer  to  omit  to  give 
a  signal  near  a  private  crossing  is  or  may  be  a  ques- 
tion for  the  determination  of  a  jury.  Whether  this 
rule  should  ever  be  applied  to  any  crossing  except 
where  the  wagon  road  and  railroad-^ack  are  upon  the 
same  grade  is  a  question  upon  which  the  authorities 
differ.  In  Massachusetts  it  is  held  that  it  should  not, 
but  in  Pennsylvania  and  Kentucky  the  decisions  are  to 
the  contrary.  (See  Favor  v.  Boston  &  Lowell  Railroad 
Corporation,  114  Mass.  850, 19  Am.  Rep.  364;  Pennsyl- 
vania Railroad  Co.  v.  Bamett,  59  Pa.  St.  259,  98  Am. 
Dec  846;  Rupard,  &c.,  v.  Chesapeake  &  Ohio  Railroad 
Company,  88  Ky.  280, 11  S.  W.  70,  7  L.  R.  A.  316.)  In 
Wisconsin  and  in  Georgia  it  is  held  that  statutes  re- 
quiring a  whistle  to  be  sounded  whenever  a  locomotive 
approaches  a  public  crossing  have  no  application  to 
any  but  grade  crossings,  for  the  reason  that  only  in 
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such  cases  is  there  any  common  use  of  the  highway, 
or  possibility  of  actual  collision,  although  in  both  states 
it  is  recognized  that  the  frightening  of  horses  is  one 
of  the  dangers  intended  to  be  guarded  against  by  such 
statutes.  (See  Jenson  v.  The  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  R.  Co.,  86  Wis.  589,  57  N.  W.  359,  22 
L.  R.  A.  680;  McElroy  v.  Ga.,  C.  &  N.  Railway  Co.,  98 
Ga.  257,  25  S.  E.  439 ;  Ransom  v.  The  Chicago,  St.  Pavl, 
Minneapolis  &  Omaha  R'y  Co.,  62  Wis.  178,  22  N.  W. 
147,  51  Am.  Rep.  718 ;  Bowen  v.  GainesviUe  R.  R.  Co., 
95  Ga.  688,  22  S.  E.  695.  See,  also,  in  this  connection, 
Skinner  v.  New  York  O.  &  W.  R.  Co.,  64  N.  Y.  Supp. 
325.) 

Whether  the  railroad  company  may  be  held  in  any 
case  to  owe  a  duty  to  one  who  is  using  or  is  about  to 
use  a  private  subway  under  its  track  to  give  timely 
notice  of  the  approach  of  a  train  need  not  now  be  de- 
termined, as  we  conclude  that  however  that  question 
might  be  decided  no  liability  against  the  defendant  is 
shown  in  this  case,  for  the  reason  that  at  the  time  of 
the  injury  the  plaintiff  had  crossed  under  the  railroad- 
track  and  was  traveling  upon  a  road  parallel  to  it. 

It  is  true  that  under  statutes  requiring  signals  to 
be  given  upon  the  approach  of  a  train  to  a  public  cross- 
ing it  has  been  held,  although  there  is  some  conflict  in 
the  decisions,  that  the  railroad  company  owes  the  duty 
to  give  such  warning,  not  only  to  persons  about  to  use 
or  actually  using  the  crossing,  l:(ut  also  to  those  travel- 
ing upon  the  highway  in  the  vicinity.  But  in  these 
cases  the  liability  of  the  railroad  is  based  upon  the 
very  terms  of  the  statute,  the  theory  adopted  being 
that  the  violation  of  a  positive  duty  enjoined  by  the 
le^slature  gives  a  cause  of  action  to  any  one  who  suf- 
fers injury  by  reason  of  such  violation  and  whose  pro- 
tection may  reasonably  be  supposed  to  have  been  to 
any  extent  within  the  legislative  contemplation.  It  is 
not  to  be  inferred  from  these  decisions  that  in  the  ab- 
sence of  a  statute,  or  in  the  case  of  a  private  crossing, 
to  which  the  statute  does  not  apply,  the  same  doctrine 
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would  justify  a  court  or  jury  in  awarding  damages  to 
one  whose  horse  was  frightened  by  a  train  elsewhere 
than  at  a  crossing. 

In  the  present  case  any  duty  that  the  railroad  com- 
pany may  have  owed  the  plaintiff  did  not  arise  from 
the  fact  that  he  was  using  a  road  which  approached 
near  to  the  track,  but  from  his  use  of  a  road  which 
actually  crossed  it,  although  at  a  different  grade.  It  is 
obvious  that  where  a  highway  lies  near  to  a  railroad 
there  is  some  danger  of  accidents  resulting  from  horses 
being  frightened  by  passing  trains,  and  that  this  dan- 
ger would  be  less  if  timely  notice  should  be  given  of 
their  approach.  But  so  far  as  we  are  aware  it  has 
never  been  contended  on  this  account  that  there  was 
an  obligation  on  the  part  of  those  operating  trains  to 
give  any  signal  upon  approaching  a  place  where  the 
highway  and  railroad-track  come  close  together  with- 
out crossing.  Where  the  road  and  track  lie  parallel 
for  a  considerable  distance  this  would  be  imprac- 
ticable, as  involving  a  continuous  sounding  of  the 
whistle  or  ringing  of  the  bell.  This  consideration  does 
not  constitute  the  reason  for  not  exacting  such  a  re- 
quirement, however.  It  could^indeed  have  little  appli- 
cation where  a  highway  comes  up  to  the  railroad  and 
then  turns  sharply  away.  In  such  a  situation  there 
might  be  sufficient  reason  for  giving  a  signal  to  justify 
legislation  compelling  it,  but  to  demand  it  in  the  ab- 
sence of  such  an  enactment  would  be  to  require  too 
close  a  balancing  of  probabilities  on  the  part  of  the 
employee  in  charge  of  the  engine.  The  very  sounding 
of  the  whistle  involves  an  appreciable  addition  to  the 
risk  of  frightening  horses.  The  law  reports  show  that 
claims  against  railroad  companies  for  causing  runa- 
ways by  the  giving  of  signals,  if  not  as  common  as 
those  based  upon  an  omission  to  give  them,  are  far 
from  infrequent. 

It  may  be  that  the  risk  of  an  injury  resulting  from 
the  horse  of  a  traveler  being  frightened  by  a  train 
while  actually  using  the  crossing  under  the  track  was 
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SO  great  that  as  against  that  risk  a  jury  might  well 
say  that  it  was  incumbent  upon  the  agents  of  the  rail- 
road company  to  give  a  signal  of  the  approach  of  a 
train.  If  so  the  duty  resulted  from  the  special  danger 
at  that  very  place,  and  not  from  the  general  danger 
involved  in  the  proximity  of  the  wagon  road  to  the 
railroad-track.  The  plaintiff,  not  having  been  injured 
by  the  only  peril  against  which  it  could  have  been  the 
duty  of  the  trainmen  to  protect  him  by  the  giving  of 
a  warning,  had  no  ground  of  recovery  against  the  com- 
pany. 

In  the  argument  some  stress  was  laid  upon  the  fact 
that  the  place  where  the  plaintiffs  horse  took  fright 
was  rendered  one  of  peculiar  danger  by  reason  of  the 
road's  being  confined  to  such  narrow  limits  by  the 
barbed-wire  fence.  This  was  not  a  condition  for  which 
the  defendant  was  in  any  way  responsible.  If  such  a 
condition  existed  elsewhere  than  near  the  crossing  it 
would  not  impose  a  duty  to  signal  upon  the  approach 
of  a  train.  It  had  no  necessary  connection  with  the 
crossing — ^its  existence  in  proximity  thereto  was 
purely  incidental.  The  special  and  peculiar  danger 
resulting  from  the  placing  of  a  fence  outside  of  the 
road  so  near  the  track  was  not  one  of  which  the  rail- 
road company  was  required  to  take  notice  and  against 
which  it  could  be  required  to  guard  by  the  giving  of 
signals  with  reference  thereto. 

For  the  reasons  stated  the  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance herewith. 

All  the  Justices  concurring. 
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John  H.  West  et  al.  v.  R.  L.  Comeaux. 

No.  14,527.     (80  Fae.  18a ) 
SYLLABUS  BT  THB  OOUBT. 

FoiK^iBLB  ENTitT  AND  DErtAiHEBr^Evidenee  of  Peaceable  Entry^^ 
Bond  for  a  Deed.  In  an  action  of  forcible  entry  and  de- 
tainer, where  defendant  claims  that  he  entered  peaceably 
nnder  a  bond  for  a  deed  executed  by  plaintiffs,  who  were  the 
owners  of  the  premises,  and  that  at  the  time  the  bond  was 
executed  plaintiffs  gave  him  verbal  permission  to  take  pos- 
session, it  was  proper  to  admit  in  evidence  the  bond  for  a 
deed  for  the  purpose  of  showing  the  character  of  defendant's 
entry  and  possession. 

Error  from  Brown  district  court;  William  I. 
Stuart,  judge.  Opinion  filed  March  10,  1906.  Af- 
firmed. 

F.  M.  Pearl,  R.  F.  Buckles,  and  D.  E.  Reher,  for 
plaintiffs  in  error. 

John  F.  Kerrigan,  and  James  FaUoan,  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  was  an  action  of  forcible  entry 
and  detainer.  John  H.  West  and  D.  C.  Barnes  were  the 
owners  of  a  hotel  at  Morrill,  in  Brown  county.  On 
March  26,  1903,  they  executed  a  bond  for  a  deed  to 
the  defendant,  by  which  they  agreed  to  convey  the 
property  to  him  for  $1600,  payable  in  monthly  pay- 
ments. The  bond  was  drawn  at  the  request  of  both 
parties  by  a  notary,  who  took  the  acknowledgment  of 
the  grantors.  It  was  left  in  their  possession,  to  be 
held  for  some  purpose — ^plaintiffs  claiming  there  was 
no  delivery;  dcdfendant  claiming  that  it  was  delivered 
to  him  and  he  consented  that  they  should  retain  it  in 
their  possession.  The  evidence  of  the  defendant  shows 
that  at  the  time  the  bond  was  executed  the  plaintiffs 
told  him  he  could  take  possession  of  the  hotel  at  any 
time,  the  sooner  the  better.    Defendant  took  possession 


Digitized  by  VnOOQ IC 


272  SUPREME  COURT  OF  KANSAS. 

West  V.  Comeaux. 


between  three  and  five  o'clock  on  the  morning  of  April 
6.  Plaintiffs  claimed  that  they  had  reconsidered  the 
matter  after  signing  the  bond,  and  had  notified  him 
that  he  could  not  have  the  place.  Upon  his  refusal  to 
vacate,  upon  the  three  days'  statutory  notice,  this  ac- 
tion was  brought.  The  jury  returned  a  verdict  for  the 
defendant,  and  answered  several  special  questions. 
Plaintiffs'  motion  for  judgment  on  these  findings  was 
denied,  a  new  trial  refused,  and  they  bring  the  case 
here  for  review. 

The  main  contention  of  the  plaintiffs  was  that  the 
bond  for  a  deed  had  never  been  delivered,  and  that  be- 
fore the  defendant  made  the  entry  he  was  notified  the 
trade  would  not  be  carried  out  and  that  he  could  not 
have  possession. 

The  general  verdict  was  against  the  plaintiffs,  and 
there  was  abundant  evidence  to  support  it.  They  in- 
sist that  they  were  entitled  to  a  judgment  on  the  special 
findings.  This  claim  is  based  upon  the  findings  of  the 
jury,  in  substance,  that  on  March  20  the  former  tenant 
surrendered  possession  of  the  hotel  to  the  plaintiffs, 
and  that  the  plaintiffs  gave  the  statutory  three  days* 
notice  before  bringing  the  action.  Counsel  then  say  in 
their  brief: 

"It  stands  out  bold  and  clear  all  through  the  findings 
of  the  jury  and  the  evidence  as  quoted  herein  that  the 
defendant  knew  and  was  informed  by  plaintiffs  that 
they  did  not  intend  to  place  him  in  possession  of  the 
premises  and  that  they  did  not  intend  to  abide  by,  or 
fulfil,  the  alleged  contract  for  a  deed;  and  notwith- 
standing this  defendant  entered  the  property  in  ques- 
tion, in  the  absence  of  the  plaintiffs,  and  between  three 
and  five  o'clock  in  the  morning  of  Monday,  April  6, 
1903,  and  that  he  refused  to  surrender  possession  on 
demand,  and  that  he  was  still  in  possession  at  the  time^ 
of  the  trial  of  this  action." 

The  seventh  question  was  asked  and  answered  as  fol- 
lows: 

"Did  not  D.  C.  Barnes,  one  of  the  plaintiffs  herein, 
tell  the  defendant,  Comeaux,  that  they  were  not  going 
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to  let  him  have  the  property  before  he  entered  and  took 
possession?    Ans.  No." 

This  is  the  only  finding  in  reference  to  this  matter, 
and  with  the  weight  of  the  evidence  we  have  nothing  to 
do  in  considering  a  motion  for  judgment  on  the  special 
findings.  The  claim  that  upon  these  findings  the  court 
should  have  rendered  judgment  in  favor  of  the  plain- 
tiffs has  no  merit. 

It  is  urged  that  the  court  committed  error  in  ad- 
mitting the  bond  for  a  deed,  as  the  title  was  not  in- 
volved. This  was  an  action  of  forcible  entry  and  de- 
tainer, and  defendant  claimed  to  have  entered  lawfully 
and  peaceably  by  the  verbal  permission  of  the  owners, 
who  certainly  had  the  right  to  authorize  him  to  enter. 
In  connection  with  the  alleged  verbal  permission  to 
enter  it  was  competent  to  offer  in  evidence  the  bond 
for  a  deed,  as  explaining  the  verbal  permission.  It  was 
proper  for  the  purpose  of  showing  the  character  of  de- 
fendant's entry  as  well  as  the  character  of  his  deten- 
tion. {Conaway  v.  Gore,  27  Kan.  122,  126,  127;  13  A. 
&  E.  Encycl.  of  L.  754,  756.) 

We  have  examined  the  instructions  and  find  no  error 
in  them.  They  correctly  state  the  law  of  forcible  entry 
and  detainer  as  applied  to  the  facts  in  evidence.  The 
judgment  is  affirmed. 

All  the  Justices  concurring. 


18—73  KAN. 
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The  Electric  Railway,  Light  and  Ice  Company  v. 
William  B.  Brickell,  as  Administrator,  etc. 

No.  14,529.     (85  Pac.  297.) 
SYLLABUS  BY  THE  COURT. 

1.  Demurrer — Evidence — CentrUmtory  Negligence,  Where,  in 
an  action  for  damages  on  account  of  personal  injuries,  the 
defendant  demurs  to  the  evidence  of  the  plaintiff  on  the 
ground  that  it  appears  therefrom  that  the  party  injured  was 
guilty  of  contributory  n^ligence,  it  will  not  be  deemed  erro- 
neous for  the  court  to  overrule  such  demurrer,  if  the  facts 
Justify  a  contrary  conclusion. 

2.  Evidence — AdrmaeihUity  under  a  General  DeniaL  Any  evi- 
dence is  admissible  under  a  general  denial  which  controverts 
the  facts  denied. 

8.  Railroads— /nfiiry  to  Perean  an  the  Traek^Evidenee.  Where 
a  person  while  sitting  on  a  railroad-track  is  run  over  and 
killed,  under  circumstances  which  seem  to  justify  the  in- 
ference of  contributory  negligence,  and  the  plaintiff,  to  rebut 
such  inference,  offers  evidence  to  establish  that  the  deceased 
had  been  subject  to  attacks  of  pleurisy  which  rendered  her 
temporarily  helpless,  for  the  purpose  of  enabling  the  Jury 
to  infer  therefrom  that  she  was  hdpless  when  run  over,  such 
evidence  is  not  subject  to  the  objection  that  it  bases  one  pre- 
sumption upon  another. 

4.  Practice,  District  Court— iSp0ctaZ  Findinge  by  a  Jury.  It  is 
not  error  for  a  court  to  refuse  to  require  a  jury  to  make  its 
answers  to  certain  special 'findings  of  fact  more  specific,  when 
such  answers,  if  made  as  requested,  would  not  differ  in  legal 
effect  from  those  already  made. 

6. Inetructione.  It  is  not  error  to  refuse  to  give  an  in- 
struction to  the  jury  when  the  instructions  given  embrace  in 
legal  effect  all  that  is  in  the  one  refused. 

Error  from  Geary  district  court;  R.  L.  EiNG,  judge. 
Opinion  filed  March  10, 1906.    Affirmed. 

Humphrey  &  Humphrey,  for  plaintiff  in  error. 
Roark  &  Roark,  Lee  Monroe,  and  E.  P.  Hotchkiss, 
for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  On  April  3,  1903,  Susan  Brickell  was 
run  over  by  one  of  the  cars  belonging  to  the  plaintiff  in 
error,  and  killed.  The  administrator  of  her  estate 
brought  an  action  in  the  district  court  of  Geary  county 
to  recover  damages  for  her  death,  and  obtained  a  judg- 
ment for  $2000.  The  defendant  seeks  to  reverse  the 
judgment  by  proceedings  in  error  in  this  court. 

Several  assignments  of  error  are  presented,  the 
principal  and  most  important  of  which  is  the  refusal 
of  the  court  to  sustain  a  demurrer  to  the  evidence.  It 
is  urged  that  the  demurrer  should  have  been  sustained 
for  the  reason  that  the  evidence  showed  contributory 
negligence  on  the  part  of  the  deceased. 

In  substance,  the  evidence  upon  this  subject  was  as 
follows:  The  defendant  operated  an  electric  railway 
in  Junction  City,  Ean.  The  deceased  resided  on  a 
street  along  which  the  railway  ran,  and  was  acquainted 
with  the  speed  and  power  of  the  cars  operated  thereon. 
She  was  a  poor,  hard-working  woman.  She  and  her 
husband  were  addicted  to  the  use  of  intoxicating 
liquor,  but  she  is  not  shown  to  have  ever  been  drunk. 
At  the  request  of  her  husband  she  sometimes  obtained 
liquor  for  him.  Upon  the  evening  of  the  injury  she  had 
been  out  on  the  street  for  some  time,  but  it  is  not  shown 
for  what  purpose.  At  the  time  she  was  struck  by  the 
car  she  was  sitting  or  crouching  on  or  near  one  of  the 
rails  of  the  track,  at  a  place  where  there  was  a  slight 
down  grade.  How  long  she  had  been  there,  or  why  she 
did  not  move  to  avoid  the  car,  are  questions  not  very 
clearly  answered  by  the  evidence.  She  had  a  bottle  of 
whislo^  with  her,  which  was  broken  at  the  time  of  the 
accident.  There  was  a  feeble  headlight  on  the  car,  and 
she  might  have  seen  it  for  a  long  distance  before  she 
was  struck.  The  motor-man  says  she  looked  up  at  him 
about  the  time  she  was  run  over,  and  had  a  wild  look 
in  her  eyes  which  he  could  never  forget.  She  suffered 
from  occasional  attacks  of  pleurisy  which  rendered  her 
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temporarily  helpless.  It  does  not  appear  that  she  had 
any  disposition  to  commit  suicide;  ordinarily  she  was 
ill  grood  healthy  and  in  possession  of  her  faculties.  The 
injury  occurred  about  nine  o'clock  at  night,  when  her 
husband  was  at  home  asleep.  Upon  these  facts  the 
defendant  claims  that,  although  the  injury  was  caused 
by  its  negligence,  the  deceased  was  guilty  of  contribu- 
tory negligence  which  bars  a  recovery,  and  the  court 
erred  in  submitting  that  question  to  the  jury. 

Did  the  deceased  intend  to  commit  suicide?  Was  she 
so  drunk  as  to  be  unable  to  realize  danger  or  to  roll  over 
and  avoid  it,  or  was  she  helpless  on  account  of  an  at- 
tack of  pleurisy?  Was  the  "wild  look  in  her  eyes,'' 
which  will  never  be  forgotten  by  the  motor-man,  the 
look  of  insanity,  or  the  result  of  anguish  from  pain 
and  terror  at  the  terrible  death  about  to  take  place? 
There  was  some  evidence  tending  to  answer  each  of 
these  inquiries  in  the  affirmative.  It  seems  eminently 
proper,  therefore,  that  these  questions  should  have 
been  submitted  to  a  jury.  We  are  unable  to  say  that 
the  district  court  erred  in  overruling  the  demurrer. 

It  is  further  urged  by  the  plaintiff  in  error  that  all  of 
the  evidence  offered  to  show  that  the  deceased  had  been 
subject  to  attacks  of  pleurisy,  which  at  times  rendered 
her  helpless,  was  erroneously  admitted.  It  is  claimed 
that  it  was  irrelevant  and  immaterial  under  the  issues, 
and  an  attempt  to  base  one  presumption  upon  another. 
The  defendant  pleaded  contributory  negligence  on  the 
part  of  the  deceased,  and  alleged,  in  substance,  that  she 
intentionally  and  deliberately  placed  herself  on  the  track 
for  the  purpose  of  being  run  over,  locating  herself  in 
a  way  to  avoid  discovery  by  the  motor-man.  The  plain- 
tiff replied  with  a  general  denial.  That  was  the  issue. 
Under  a  general  denial  any  evidence  may  be  given 
which  controverts  the  facts  denied.  (1  Encyc.  PI.  & 
Pr.  817;  Davis  v.  McCrocklin,  34  Kan.  218,  8  Pac.  196.) 
The  evidence  objected  to  was  intended  to  show  that  the 
deceased  was  not  on  the  track  intentionally,  but  was 
there  involuntarily  and  in  a  helpless  condition.    This, 
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if  true,  directly  disproved  the  averments  of  the  answer, 
and  was  admissible.  We  do  not  think  the  objection 
that  this  evidence  had  the  effect  of  placing  one  pre- 
sumption upon  another  is  well  taken. 

It  was  shown  that  the  deceased  was  on  the  track 
when  injured,  but  this  fact,  unaided  by  any  further  fact 
or  inference,  proved  nothing.  She  may  have  been  there 
voluntarily,  and  remained  there  through  indifference 
or  reckless  negligence.  She  may  have  been  there  in- 
voluntarily, and  against  her  will.  Being  there,  she 
may  have  been  unable  to  move  out  of  the  danger,  al- 
though fully  realizing  it.  What  the  real  fact  was  in 
this  respect  could  only  be  determined  by  inference  from 
the  facts  proved.  To  remove  the  presumption  of  neg- 
ligence produced  by  inferences  drawn  from  the  evi- 
dence of  the  defendant,  the  plaintiff  offered  proof  that 
the  deceased  was  subject  to  attacks  of  pleurisy  which 
rendered  her  temporarily  helpless.  From  this  fact, 
when  established,  the  jury  were  expected  to  infer  that 
at  the  time  of  the  injury  the  deceased  was  in  a  helpless 
condition  from  one  of  these  attacks.  If  this  fact  were 
proved,  and  the  inference  justifiable,  then  from  this 
evidence  the  legal  deduction  would  follow  that  she  was 
not  chargeable  with  contributory  negligence.  The  only 
presumption  or  inference  in  the  proposition  is  based 
upon  an  established  fact,  and  not  upon  another  pre- 
sumption. 

It  is  also  claimed  that  the  court  erred  in  refusing  to 
require  the  jury  to  make  more  definite  their  answers  to 
certain  questions  submitted  to  them.  The  defendant 
presented  thirty-five  special  questions  to  the  jury, 
among  which,  with  the  answers  thereto,  were  the  fol- 
lowing : 

"(6)  Ques.  Was  there  any  reason  why  she  could 
not  have  got  off  the  track  in  a  second  of  time?  Ans. 
Yes. 

"(7)  Q.  If  you  answer  the  last  preceding  question 
*yes,'  state  what  that  reason  was.  A.  She  was  men- 
tally and  physically  unable  to  move." 

"(10)   Q.    Was  there  anything  to  prevent  the  de- 
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ceased  from  seeing  the  car  approaching  in  time  to  have 
got  off  the  track?  If  there  was,  state  fully  what.  A. 
Either  physical  or  mental  ailment." 

The  defendant  moved  the  court  to  require  the  an- 
swers to  Nos.  7  and  10  to  be  made  more  definite  and 
certain,  which  request  was  as  follows : 

"Said  defendant,  in  the  presence  of  the  jury  and  be- 
fore they  have  been  discharged  from  the  consideration 
of  this  case,  moves  the  court  to  require  the  jury  to  re- 
turn to  the  jury-room  and  to  direct  the  jury  to  answer 
questions  Nos.  7  and  10  of  the  questions  submitted  by 
defendant  more  definitely,  and  so  as  to  show  whether 
it  was  a  mental  or  physical  ailment  and  disability 
which  affected  the  deceased;  and  to  show  which  it  was." 

If  the  deceased  was  helpless  at  the  time  of  the  in- 
jury, it  is  immaterial  whether  such  helplessness  was 
the  result  of  a  mental  or  a  physical  cause.  To  have  re- 
quired the  jury  to  specify  which  cause  would  have  been 
useless.  The  result  would  not  have  been  affected  there- 
by, and,  therefore,  we  cannot  say  that  this  refusal  of 
the  court  was  erroneous. 

Finally,  it  is  said  the  court  erred  in  refusing  to  give 
an  instruction  to  the  jury  which  reads : 

"You  are  instructed  that  the  burden  of  the  proof  is 
on  the  defendant  to  prove  the  contributory  negligence 
of  the  deceased,  unless  you  find  the  evidence  of  the 
plaintiff  shows  such  contributory  negligence,  in  which 
case  the  burden  of  showing  the  same  is  not  on  de- 
fendant." 

The  court  did  give  an  instruction  which  reads : 

"The  court  instructs  the  jury  that  the  burden  of 
proving  contributory  negligence  on  the  part  of  the 
plaintiff  is  upon  the  defendant." 

It  is  claimed  that  the  court,  by  refusing  to  give  the 
instruction  requested,  left  the  jury  to  be  misled  by  the 
supposition  that  the  burden  of  proof,  as  defined  by  the 
court,  meant  that  all  the  evidence  to  be  considered  upon 
the  subject  of  contributory  negligence  must  have  been 
given  by  the  defendant.  If  the  court  had  not  fully  met 
this  complaint  in  its  other  instructions  there  would 
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have  been  considerable  force  in  the  contention,  but  we 
think  the  instructions  as  a  whole  are  unobjectionable. 
The  court  presented  the  question  of  contributory  negli- 
gence quite  fully  and  clearly  to  the  jury,  and  stated  re- 
peatedly: ''If  you  find  and  bdieve  from  the  evidence'' 
that  Susan  Brickell,  etc.  This  was  equivalent  to  saying 
that  the  jury  must  ''find  and  believe"  from  the  whole 
evidence  in  the  case,  and  not  from  the  evidence  of 
either  party. 

After  a  careful  examination  of  all  the  questions  pre- 
sented we  are  unable  to  find  any  material  error.  The 
judgment  is  affirmed. 

All  the  Justices  concurring. 


Fred  Samp  et  al.  v.  S.  H.  Braden,  as  Receiver,  etc. 

No.  14,581.     (86  Pac.  289.) 
SYLLABUS  BY  THE  COURT. 

Jurisdiction — Supreme  Court — Amount  in  Controversy,  Where 
several  and  distinct  judgments,  each  for  less  than  $100,  are 
rendered  against  different  defendants  upon  their  individual 
liabilities  as  stockholders  in  a  corporation,  they  cannot  l^ 
aggregating  the  judgments  and  uniting  in  a  proceeding  in 
error  give  the  supreme  court  jurisdiction,  althoui^  the  judg- 
ments were  rendered  in  the  same  action  and  involved  common 
questions  of  law. 

Error  from  Allen  district  court ;  Travis  Morse,  judge 
pro  tern.    Opinion  filed  March  10,  1906.    Dismissed. 

Chris  Ritter,  and  W.  A.  ChogutU,  for  plaintiffs  in 
error. 

McClain  &  Apt,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  S.  H.  Braden,  as  receiver  of  the 
Elsmore  Creamery  Company,  brought  an  action  against 
Fred  Samp  and  Rudolph  Kamping  to  recover  upon 
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their  individual  liabilities  as  stockholders  of  that  com- 
pany. They  contested  the  action  upon  various  grounds, 
but  the  court  found  in  favor  of  the  plaintiff  and  ren- 
dered judgment  against  Rudolph  Kamping  for  $100, 
and  another  judgment  against  Fred  Samp  for  $100. 
Although  the  judgments  were  embraced  in  a  single 
entry,  they  were  distinct,  and  were  founded  upon 
single  shares  of  stock,  each  of  the  face  value  of  $100. 
Both  defendants  joined  in  this  proceeding,  asking  for 
a  reversal  of  the  judgments,  but  the  right  to  a  review 
is  challenged  on  the  ground  that  the  amount  or  value 
in  controversy  is  not  sufficient  to  give  the  court  juris- 
diction. 

Under  the  code  the  appellate  jurisdiction  of  the  court 
cannot  be  exercised  in  cases  of  this  character  "unless 
the  amount  or  value  in  controversy  exclusive  of  costs 
in  civil  actions  exceeds  $100."  (Code,  §  542 ;  Gen.  Stat. . 
1901,  §  5019.)  Neither  of  the  judgments  exceeds  $100, 
and  the  question  arises.  Can  the  defendants  by  uniting 
in  one  proceeding  and  aggregating  their  judgments 
confer  jurisdiction  upon  this  court?  There  was  no 
joint  liability  of  the  defendants,  nor  is  there  any  unity 
in  the  judgments.  While  both  are  in  favor  of  the 
same  plaintiff,  and  were  rendered  in  the  same  action, 
each  is  based  upon  an  independent  and  individual  lia- 
bility, and  they  stand  as  distinct  and  separate  as  if 
they  had  been  awardefd  in  different  actions  against  each 
defendant.  Neither  defendant  is  concerned  whether 
the  judgment  against  the  other  is  affirmed  or  reversed, 
nor  would  the  compromise  or  settlement  of  a  judgment 
by  one  defendant  affect  the  liability  of  the  other. 
Eitljer  one  might  settle  the  judgment  against  himself 
without  the  consent  of  the  other,  and  if  he  did  so  it 
would  be  clear  that  there  would  be  no  jurisdiction  to 
review  the  remaining  judgment. 

While  these  judgments  grow  out  of  the  same  cor- 
porate transactions,  and  involve  some  common  ques- 
tions of  law,  they  are  not  tied  together  by  any  common 
interest,  and  they  must  be  separately  enforced.    As  to 
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each  defendant  the  judgment  against  him  fixes  the 
amount  or  value  in  controversy,  and,  since  neither 
judgment  is  sufficient  in  amount  to  authorize  a  review, 
jurisdiction  cannot  be  obtained  by  the  defendants  ag- 
gregating judgments  which  are  several  and  distinct. 
(Richmond  v.  Brummie,  52  Kan.  247,  84  Pac.  783; 
Stinson  v.  Cook,  53  Kan.  179,  36  Pac.  1118;  McClelland 
V.  Cragun,  54  Kan.  599,  38  Pac.  776;  Zable,  &c.,  v. 
Harris,  82  Ky.  473 ;  Oswald,  &c.,  v.  Morris,  &c.,  92  Ky. 
48,  17  S.  W.  167;  Henderson  v.  Wadsworth,  116  U.  S. 
264,  6  Sup.  Ct.  40,  29  L.  Ed.  377 ;  HassaU  v.  Wilcox, 
115  U.  S.  598,  6  Sup.  Ct.  189,  29  L.  Ed.  504;  Merritt 
V.  Hozey,  late  Sheriff,  and  others,  4  Rob.  [La.]  319 ; 
State  National  Bank  v.  Allen,  39  La.  Ann.  806,  2  South. 
60O;  Sampson's  Estate,  201  Pa.  St.  590,  51  Atl.  325; 
Davis  V.  Upham  &  Stone,  191  III.  372,  61  N.  E.  76.) 
The  proceeding  in  error  is  dismissed. 
All  the  Justices  concurring. 


Joseph  Culuson  v.  Amanda  Cullison. 

No.  14,533.      (85  Pac.  280.) 
SYLLABUS  BY  THE  COURT. 

DiYORCB — Limitation  of  Action.    The  general  statutes  of  limita- 
tion of  this  state  have  no  application  to  suits  for  divorce. 

Error  from  Stafford  district  court;  Jermain  W. 
Brinckerhopf,  judge.  Opinion  filed  March  10,  1906. 
Reversed. 

Israel  Moore  &  Co.,  for  plaintiff  in  error. 
Paid  R.  Nagle,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  The  plaintiff  in  error  brought  a  suit 
for  divorce,  alleging  extreme  cruelty.  When  he  had  in- 
troduced his  evidence  the  court  sustained  a  demurrer 
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thereto,  on  the  ground  that  his  cause  of  action  was 
barred  by  the  statute  of  limitations.  It  is  agreed  that 
the  alleged  cruelty  and  the  separation  occurred  March 
12,  1897,  and  the  petition  for  divorce  was  filed  August 
6,  1904. 

The  attorneys  are  to  be  complimented  for  the  brevity 
of  the  record.  The  case-made,  the  certificate  of  the 
judge  thereto,  and  the  filing  of  the  clerk,  together 
with  the  entry  of  appearance  herein,  cover  less  than 
one  page,  and  present  clearly  all  the  questions  in  the 
case. 

The  law  of  divorce  has  been  treated  in  this  state  as 
a  separate  subject,  and  article  28  of  chapter  80  of  the 
General  Statutes  of  1901  enumerates  the  causes  for 
which  divorces  may  be  granted  and  the  procedure 
therein.  With  the  exception  of  the  manner  of  obtain- 
ing service  of  summons,  no  reference  is  made  directly 
or  impliedly  to  other  provisions  of  the  code.  The  ar- 
ticle contains  no  limitation  upon  the  time  within  which 
the  suit  may  be  commenced.  The  general  statutes  of 
limitation  either  specifically  name  the  different  causes 
of  action  to  which  the  limitations  apply,  or  define  the 
nature  of  such  causes  so  that  the  different  limitations 
and  the  causes  to  which  they  apply  are  easily  under- 
stood. In  these  statutes  none  of  the  causes  for  divorce 
is  specifically  named,  nor  can  any  of  such  causes  be 
classified  with  those  which  are  defined  in  the  general 
statutes. 

Some  states  have  fixed  the  time  within  which  a  suit 
for  divorce  may  be  commenced  after  an  offense.  With 
few  exceptions,  these  statutes  are  generally  applied  to 
adultery.  Independently  of  the  statute,  long  delay  in 
commencing  the  suit  has  frequently  been  taken  into  ac- 
count in  determining  the  sincerity  of  the  party;  but 
it  has  always  been  held  a  subject  of  explanation,  and 
has  never  been  held  to  be  a  bar.  (2  Bish.,  Mar.  Div. 
&  Sep.  §§  410-437.) 

The  judgment  is  reversed. 

All  the  Justices  concurring. 


Digitized  by  LjOOQIC 


Vol.  73.  JANUARY  TERM,  1906.  288 

Wagner  v.  Railway  Co. 


J.  F.  Wagner  v.  The  Atchison,  Topbka  &  Santa 
Fb  Railway  Company. 

No.  14.534.      (85  Pac  290.) 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  Supreme  Court— Review  of  Judgment  on  Pleadings 
and  Opening  Statement.  It  is  not  necessary  to  file  a  motion 
for  a  new  trial  before  bringing  to  this  court  for  review  a  de- 
cision granting  a  motion  for  judgment  upon  the  pleadings  and 
the  opening  statement  of  counsel  and  sustaining  an  objection 
to  the  introducticm  of  any  evidence  in  the  case. 

2. Caeee  Disapproved.    The  case  of  Gruhle  v.  Ryue,  28 

Kan.  195,  and  other  cases  holding  that  a  motion  for  a  new 
trial  is  a  prerequisite  to  a  review  of  a  decision  sustaining  a 
demurrer  tq  evidence  disapproved. 

Error  from  Kingman  district  court;  Preston  B. 
GiLLETT,  judge.  Opinion  filed  Marc;^  10,  1906.  Dis- 
missed. 

C.  W.  Fairchild,  for  plaintiff  in  error. 
WiUiam  R.  Smith,  O.  J.  Wood,  and  Alfred  A,  Scott, 
for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  The  defendant  in  error  moves  to  dismiss 
this  proceeding  for  want  of  a  lawful  case-made.    When 
the  cause  came  on  for  trial  in  the  district  court  a  jury 
were  impaneled  and  sworn,  and  the  plaintiff  made  a 
statement  of  his  case  and  of  the  evidence  by  which  he 
expected  to  sustain  it.    The  defendant  moved  for  judg- 
ment in  its  favor  upon  the  pleadings  and  the  plaintiff's 
statement.    The  plaintiff  then  asked  and  obtained  leave 
to  amend  his  reply.  The  amendment  having  been  made, 
the  defendant  renewed  its  motion  for  jud^ent,  and 
objected  to  the  introduction  of  any  testimony  in  the 
case.    The  motion  and  objection  were  both  sustained, 
and  judgment  was  rendered  against  the  plaintiff  for 
costs.    On  the  same  day  a  motion   for  a  new  trial 
was  filed,  which  was  denied  some  thirty  days  later. 
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When  the  motion  for  a  new  trial  was  disposed  of  an 
order  was  made  extending  the  time  for  making  and 
serving  a  case-made.  If  no  motion  for  a  new  trial  was 
necessary  the  filiAg  of  such  a  motion  did  not  enlarge 
the  time  within  which  an  extension  could  be  granted, 
and  jurisdiction  to  make  the  order  referred  to  was 
lost.  (Atkins  v.  Nordyke,  60  Kan.  354,  56  Pac.  533.) 
Section  306  of  the  code  of  civil  procedure  (Gen.  Stat. 
1901,  §  4754)  contains  the  following  provisions : 

"A  new  trial  is  a  reexamination  in  the  same  court, 
of  an  issue  of  fact,  after  a  verdict  by  a  jury,  report  of 
a  referee,  or  a  decision  by  the  court.  The  former  ver- 
dict, report  or  decision  shall  be  vacated,  and  a  new 
trial  granted  on  the  application  of  the  party  aggrieved, 
for  any  of  the  f ollo^infiT  causes,  affecting  materially  the 
substantial  rights  of  such  party." 

From  this  language  it  is  plain  that  a  motion  for  a 
new  trial  has  no  function  to  perform  unless  an  issue  of 
fact  has  been  fully  determined  and  the  determination 
has  been  embodied  in  one  of  three  specified  forms.  Not 
only  must  there  have  been  a  trial,  a  judicial  examina- 
tion of  the  issues  of  fact,  but  those  issues  must  have 
been  definitely  settled  by  the  verdict  of  a  jury  or  its 
equivalent,  final  and  conclusive  upon  the  facts  unless 
vacated.  Until  that  stage  of  the  proceedings  in  an 
action  has  been  reached  the  condition  precedent  to  the 
filing  of  a  motion  for  a  new  trial  does  not  arise;  the 
single  circumstance  capable  of  creating  a  field  for  its 
operation  has  not  occurred;  the  only  subject-matter 
vulnerable  to  its  attack  does  not  exist. 

There  is  no  such  thing  as  a  new  trial  of  issues  of  law. 
Questions  relating  to  the  determination  of  those  issues 
may  be  investigated  by  this  court  without  previous  re- 
examination by  the  trial  court.  Whenever  there  has 
been  a  trial  and  a  verdict  or  report  or  decision  on  the 
facts,  only  those  errors  of  law  occurring  at  the  trial 
which  inhere  in  and  vitiate  the  conclusion  of  fact  need 
be  called  to  the  attention  of  the  trial  court  by  a  motion 
for  a  new  trial.    If  the  facts  have  been  agreed  to,  or 
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if  issues  upon  the  facts  have  been  eliminated,  or  if, 
for  any  reason,  the  controversy  so  shape  itself  that  its 
determination  depends  upon  a  question  of  law,  and  the 
normal  end  of  a  trial  of  an  issue  of  fact — a  verdict,  if 
tried  by  a  jury,  a  report,  if  tried  by  a  referee,  a  de- 
cision, if  tried  by  the  court — is  not  reached,  there  is  no 
occasion  to  use  a  motion  for  a  new  trial.  If  it  be 
claimed  that  error  of  law  has  been  committed  so  that 
the  proceeding  has  fallen  short  of  a  verdict,  report  or 
decision  upon  the  facts,  the  aggrieved  party  may  ask 
this  court  to  secure  to  him,  not  a  new  trial,  but  a  trial 
in  the  complete  sense  of  the  term;  not  a  reexamination 
of  the  issues  qf  fact,  but  an  initial  examination  of  the 
issues  of  fact,  which  shall  be  continued  until  it  reach 
the  point  of  actual  consummation  for  such  proceedings. 
There  must  always  be  a  "former"  verdict,  report  or 
decision  determinative  of  issues  of  fact  to  be  vacated 
before  there  can  be  a  new  trial,  or  any  necessity  for  a 
motion  for  a  new  trial. 

When  judgment  is  rendered  on  the  pleadings  there 
can  be  no  trial  of  the  issues  of  fact,  no  verdict,  and  no 
motion  for  a  new  trial  is  required.  iLand  Co.  v. 
Muret,  57  Kan.  192,  45  Pac.  589.)  When  an  objection 
to  the  introduction  of  evidence  under  the  pleadings  is 
sustained  there  can  be  no  investigation,  much  less  de- 
termination, of  the  issues  of  fact,  and  a  motion  for  a 
new  trial  is  not  necessary.  (Water-supply  Co.  v. 
Dodge  City,  55  Kan.  60,  39  Pac.  219.)  If  in  stating  his 
case  to  the  jury  a  party  assert  or  admit  some  fact 
which  leads  his  opponent  to  move  at  once  for  judgment 
or  to  object  to  the  introduction  of  evidence,  the  ques- 
tion for  determination  is  one  of  law  precisely  the  same 
as  if  the  fact  had  been  pleaded.  The  purpose  of  the 
motion  is  to  obviate  calling  the  witnesses  and  proceed- 
ing with  the  examination  of  the  issues  of  fact,  if  any 
remain,  and  if  the  motion  be  allowed  there  can  be  no 
verdict  or  decision  on  the  issues  of  fact.  Therefore 
no  motion  for  a  new  trial  is  needed  in  such  cases,  and 
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the  party  aggrieved  may  proceed  at  once  to  take  the 
prelimmary  steps  essential  to  a  review  of  the  decision 
by  this  court.  (Ritchie  v.  K.  N.  &  D.  Rly.  Co.,  55  Kan. 
36,  48-50,  39  Pac.  718.) 

It  must  be  conceded  that  the  cases  of  Gruhle  v.  Ryvs, 
28  Kan.  195,  Norria  v.  Evans,  89  Kan.  668, 18  Pac.  818, 
Lott  V.  K.  C.  Ft.  S.  &  G.  Rid.  Co.,  42  Kan.  293,  21  Pac 
1070,  and  others,  holding  that  if  a  demurrer  to  evidence 
be  sustained  a  motion  for  a  new  trial  is  necessary  to 
sustain  a  proceeding  in  error  here,  are  opposed  in  prin- 
ciple to  this  decision.  The  opinion  in  Gruhle  v.  Ryus, 
supra,  takes  into  consideration  nothing  except  the  fact 
that  error  of  law  occurring  at  the  trial  is  ground  for  a 
new  trial.  It  entirely  overlooks  the  provision  of  the 
statute  deferring  a  motion  for  a  new  trial  in  all  cases 
until  after  a  verdict,  or  its  equivalent,  has  been  re- 
turned. A  demurrer  to  evidence  raises  nothing  but  a 
question  of  law,  and  it  is  impossible  for  its  decision  to 
be  a  decision  of  the  issues  of  fact.  If  sustained,  it  not 
only  leaves  the  issues  of  fact  undetermined,  but  it  de- 
prives the  party  against  whose  evidence  it  is  directed 
of  any  oppoi:l;unity  of  having  them  determined  by  a 
verdict,  report  or  decision;  and  it  is  only  "after*'  a 
verdict,  report  or  decision  which,  unless  vacated,  settles 
all  controversy  with  reference  to  the  issues  of  fact 
that  a  motion  for  the  reexamination  and  settlement 
anew  of  those  issues  is  in  order.  The  suggestion  in 
Gruhle  v.  Ryvs  that  an  improper  exclusion  of  evidence 
may  have  induced  the  ruling  sustaining  the  demurrer 
to  the  evidence  does  not  change  the  procedure  which 
the  statute  plainly  establishes.  Both  errors  may  be 
presented  to  this  court  without  a  preliminary  motion 
for  a  new  trial  in  the  district  court,  because  the  abor- 
tive trial  did  not  progress  to  a  verdict,  report  or  de- 
cision on  the  issues  of  fact. 

The  cases  which  follow  Gruhle  v.  Ryvs  as  an  au- 
thority do  not  discuss  the  question  involved.    Although 
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they  cannot  be  overruled  in  this  proceeding,  they  ap- 
pear to  be  contrary  to  the  spirit  of  the  statute  and  are 
incompatible  with  the  present  views  of  the  court.    The 
motion  to  dismiss  is  allowed. 
All  the  Justices  concurring. 


P.  E.  Crane  v.  The  Renville  State  Bank,  op 
Renville,  Minnesota. 

No.  14^85.     (85  Pac.  286.) 
SYLLABUS  BY  THE  COURT. 

Guaranty — Twidtr  of  Payment  by  Guarantor — Release,  An 
offer  by  a  ^ni^urantor  to  pay  an  overdue  note  if  the  holder 
wishes  him  to  do  so,  accomiMmied  by  a  display  of  a  sufficient 
amount  of  money  for  the  purpose,  does  not  necessarily  amount 
to  such  a  toider  of  payment  as  wiU  release  him  from  liability, 
althoui^  the  creditor  says  that  he  prefers  the  note  to  the 
cash,  the  transaction  being  prevented  from  having  that 
effect  by  the  fact  that  the  offer  is  made  contingent  upon  the 
creditor's  desiring  him  to  make  the  payment. 

Error  from  Franklin  district  court;  Chables  A. 
Smart,  judge.  Opinion  filed  March  10, 1906.  AfSrmed. 

Deford  &  Deford,  for  plaintiff  in  error. 
Pleasant  A  Pleasant,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  F.  E.  Crane  sold  to  the  Renville  State 
Bank,  of  Renville,  Minn.,  a  number  of  notes,  including 
two  executed  by  John  Ourada,  for  $125  and  $75,  re- 
spectively, giving  a  written  guaranty  of  their  pay- 
ment. The  notes  against  Ourada  proved  uncollectable 
and  the  bank  sued  Crane  upon  his  guaranty,  recovering 
a  judgment,  from  which  he  prosecutes  error.  The  court 
found  that  upon  the  failure  of  Ourada  to  pay  the  notes 
at  maturity  the  bank  wrote  Crane  stating  that  fact 
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and  asking  instructions,  and  that  Crane  answered  di- 
recting that  they  be  placed  in  judgment. 

Complaint  is  made  that  these  findings  are  not  sup- 
ported by  any  evidence.  There  was  testimony  that  the 
bank  wrote  and  mailed  to  Crane  a  letter  of  the  sub- 
stance indicated.  Crane  testified  that  he  had  no  recol- 
lection of  receiving  it.  Nearly  two  months  after  its 
date  he  wrote  to  the  bank  saying :  'Tut  that  note  into 
judgment.  I  have  been  away  from  home  and  that  is 
the  reason  you  have  not  heard  from  me."  The  whole 
question,  so  far  as  this  assignment  of  error  is  con- 
cerned, is  whether  the  court  was  justified  in  regarding 
Crane's  letter  as  an  answer  to  that  of  the  bank.  The 
circumstance  that  it  used  the  phrase  "that  note"  in- 
stead of  "those  notes"  is  of  but  little  force,  and  cer- 
tainly is  not  conclusive  against  the  theory  that  the  sub- 
ject-matter of  the  communication  was  the  Ourada 
indebtedness.  We  think  the  view  of  the  court  has 
abundant  support. 

The  substantial  defense  interposed  by  Crane  is 
based  upon  the  contention  that  in  virtue  of  a  conversa- 
tion between  himself  and  a  representative  of  the  bank 
he  was  relieved  of  all  liability  and  the  bank  elected  to 
look  exclusively  to  Ourada  for  the  collection  of  the 
notes.  This  conversation  took  place  upon  the  occasion 
of  the  bank's  paying  some  $800  to  Crane  in  another 
matter,  and  was,  in  full,  as  follows : 

Crane :  "Tim,  how  about  the  last  bunch  of  paper  I 
sold  you ;  have  you  looked  it  up?" 

Banker :  "Yes,  I  have ;  it  is  first  class ;  it  is  all  first 
class  except  that  fellow  over  here,  Ourada.  He  has 
640  acres  of  land,  but  he  is  trying  to  get  behind  his 
wife  on  that  proposition;  but  he  can't  do  that  with 
me.     .     .     ." 

Crane:  "Now,  on  that  other  contract  of  ours,  Tim, 
I  will  take  that  paper  up  and  pay  you  the  money,  if 
you  want  it,  because  I  am  here,  and  it  will  cost  me  only 
two  or  three  days'  time  to  go  over  there  and  get  the 
matter  fixed  up  while  I  am  here,  and  I  don't  want  to 
be  annoyed  with  it  after  I  am  gone." 
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Banker:  "No,  I  would  rather  have  the  note  than 
have  the  money." 

Crane:  "Well,  we  have  the  money  right  here  now 
on  the  table;  take  out  the  amount  if  you  would  rather 
have  the  money  than  the  notes,  because  I  don't  want 
to  be  annoyed  with  it  after  I  get  away  from  here." 

Banker:  "No;  I  will  make  him  pay  it;  .  .  . 
[Ourada]  can't  get  behind  that  paper,  because  I  will 
follow  him  to  the  end  of  the  earth.  I  would  rather  have 
the  note  than  have  the  money.  ...  I  will  make 
him  pay  it;  he  can't  get  behind  his  wife,  with  640  acres 
of  land ;  I  would  rather  have  the  note  than  the  money." 

It  is  claimed  that  this  transaction  amounted  to  a 
perfect  tender  of  pajmient  by  the  guarantor,  and  its 
refusal  by  the  creditor,  and  that  therefore  Crane  stood 
from  that  moment  dischaifred  of  all  liability.  An  ar- 
gument is  made  against  this  contention  based  upon  the 
fact  that  at  this  time  only  one  of  the  notes  was  due.  It 
is  argued  that' no  tender  could  be  made  upon  the  note 
which  had  not  matured,  although  it  drew  interest  only 
after  maturity,  and  that  an  effective  tender  as  to  the 
past-due  note  could  only  be  made  by  a  separate  offer  to 
pay  that  one  alone.  Without  attempting  to  pass  upon 
the  force  of  this  suggestion,  we  shall  assume  that,  irre- 
spective of  the  maturity  of  the  paper.  Crane  was  privi- 
leged to  take  it  up  at  any  time. 

The  question  to  be  determined,  then,  is  whether  the 
conversation  already  detailed  amounted  to  a  tender. 
We  do  not  think  it  necessarily  had  that  effect.  It  cer- 
tainly came  very  near  doing  so,  but  fell  just  short  of 
accomplishment.  The  gap  was  not  wide,  but  it  was 
sufficient  to  defeat  that' result.  "A  tender  is  an  offer 
by  a  debtor,  or  other  person  who  is  under  an  obligation, 
to  pay  such  debt  or  perform  such  obligation,  the  actual 
payment  or  performance  being  prevented  by  the  re- 
fusal of  the  creditor  or  person  entitled  to  performance 
to  accept  the  same."  (28  A.  &  E.  Encycl.  of  L.  4.) 
Here  there  was  no  definite  offer  to  pay  on  the  one  hand 
and  refusal  to  accept  on  the  other.  The  obligor  indi- 
cated his  readiness  to  pay  if  the  obligee  desired  it — not 
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otherwise.  The  obligee  did  not  really  refuse  to  acc^t 
pasmient  He  merely  indicated  that  he  was  indifferent. 
For  some  reason  sufficient  to  himself  he  even  appeared 
to  prefer  the  note  to  the  money,  but  he  did  not  say  that 
he  preferred  the  note  without  Crane's  guaranty  back 
of  it  to  the  money,  and  he  did  not  actually  refuse  to  ac- 
cept payment  then  find  there.  At  this  stage  of  the 
proceedings  the  only  controversy  between  the  parties 
appears  to  have  been  which  could  show  the  other  the 
greater  courtesy  in  the  matter,  each  seeming  to  defer 
to  the  other's  wishes.  The  offer  made  by  Crane  did 
not  purport  to  be  for  his  own  protection,  although  that 
feature  of  the  matter  was  incidentally  alluded  to.  It 
professed  to  be  for  the  acconmiodation  of  the  bank,  and 
its  acceptance  was  in  expreis  terms  left  to  the  bank's 
optiQp.  There  was  no  such  explicit  demand  that  the 
bank  should  either  accept  the  money  or  definitely  re- 
lease Crane  from  further  obligation  as  the  banker  had 
a  right  to  expect  if  that  was  what  was  in  the  mind  of 
the  guarantor.  The  case  is  in  some  respects  similar 
to  Clark  v.  Sickler,  64  N.  Y.  281, 21  Am.  Rep.  606.  The 
first  paragraph  of  the  syllabus  in  that  case  reads : 

"An  offer  upon  the  part  of  a  principal  debtor  to  pay, 
and  an  omission  so  to  do  because  of  a  request  of  the 
creditor  that  he  retain  the  money,  and  the  subsequent 
insolvency  of  the  principal,  do  not  discharge  a  surety." 

In  the  opinion  it  was  said : 

"It  is  quite  evident  that  the  creditor  had  no  idea  of 
discharging  the  surety.  He  did  not  prevent  the  pay- 
ment of  the  note.  He  did  not  refuse  to  receive  the 
money.  He  only  expressed  a  desire  that  it  should  not 
be  paid."    (Page  235.) 

Where  a  principal  offers  to  pay  a  debt  and  payment 
is  not  made  by  reason  of  the  conduct  of  the  creditor 
there  is  good  ground  for  holding  that  the  surety  should 
be  deemed  discharged,  upon  the  theory  that  the  non- 
pajonent  results  from  a  failure  of  the  creditor  to  use 
due  diligence  to  make  collection  from  the  principal  and 
thereby  protect  the  surety.    But  where,  as  in  the  pres- 
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ent  case,  the  offer  to  pay  is  made  by  the  surety,  there 
is  no  room  for  the  application  of  this  doctrine.  It  is 
true  that  a  surety  may  be  released  by  the  refusal  to  ac- 
cept pajonent  from  him  when  he  makes  a  good  tender, 
but  this  is  for  an  entirely  different  reason,  namely,  be^ 
cause  such  refusal  interposes  an  insurmountable  ob- 
stacle in  the  way  of  his  pursuit  of  his  remedy  against 
his  principal.  (Hayes  v.  Joaephi,  26  Cal.  535 ;  0* Conor 
V.  Braly,  112  Cal.  31,  44  Pac  305, 58  Am.  St.  Rep.  155.) 
In  the  one  case  the  release  of  the  surety  may  be  accom- 
plished by  the  creditor's  mere  neglect  to  take  advantage 
of  a  chance  to  take  the  money  when  he  can  get  it,  but 
in  the  other  it  can  result  only  from  hid  positive  refusal 
to  accept  it  when  the  surety  makes  tender  and  demands 
such  acceptance  as  a  right.  Here  the  bank  missed  no 
opportunity  for  getting  the  money  from  Ourada,  and 
it  placed  no  insurmountable  obstacle  in  the  way  of 
Crane's  attempting  to  force  the  collection  himself. 

The  court  was  warranted  in  holding  Crane  liable  for 
the  expenses  of  the  proceedings  against  Ourada,  as 
well  as  for  the  amount  of  the  debt,  by  the  consideration 
that  they  were  taken  by  his  direction.  The  judgment 
is  a£Srmed. 

All  the  Justices  concurring. 


The  Deming  Investment  Company  v.  B.  F. 
Wallace  et  al. 

No.  14,536.   (85  Pac  189.)  |^ 

SYLLABUS  BY  THE  COURT. 

ESviBENCE — Fratid — Parol  Testimony,  Parol  testimony  is  com- 
petent for  the  purpose  of  proving  fraud  and  misrepresenta- 
tion in  procuring  the  execution  of  a  promissory  note,  where 
fraud  is  pleaded  as  a  defense. 

Negotiable  Inatrumenta — Consideration.    Between  the 

original  parties  to  a  bill  or  note  the  consideration  may  al- 
ways be  inquired  into. 
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Error  from  Jewell  district  court;  Richard  M.  Pick- 
LER,  judge.    Opinion  filed  March  10, 1906.    Afllrmed. 

E.  P.  Hotchkiss,  for  plaintiff  in  error. 
D.  L.  Palmer,  J.  C.  Postlethwaite,  and  Robert  C. 
Postlethwaite,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Plaintiff  in  error  brought  this  suit  to 
foreclose  a  mortgage  securing  two  notes,  each  for  $500. 
Defendants  claimed  that  the  indebtedness  amounted  to 
only  $500,  and  that  the  second  note  was  without  con- 
sideration. The"  case  was  tried  by  the  court  without 
a  jury,  and,  from  a  judgment  in  favor  of  defendants  as 
to  the  second  note,  plaintiff  brings  this  proceeding  in 
error. 

Plaintiff  negotiated  a  loan  of  $10,000  for  ten  years 
on  defendants'  farm,  and  claimed  that  these  notes  were 
given  as  a  commission  of  one  per  cent,  that  had  been 
agreed  upon.  Defendants  claimed  that  the  commission 
agreed  upon  was  one-half  of  one  per  cent.,  or  $500,  and 
that  they  were  induced  to  sign  the  two  notes  by  false 
and  fraudulent  representations  of  plaintiff's  agents. 
It  appears  from  the  evidence  that  three  sets  of  papers 
were  made  out  and  executed,  the  first  and  second  being 
destroyed  on  account  of  errors.  Defendant  B.  F.  Wal- 
lace testified  that  the  agents  of  plaintiff  came  to  his 
farm  during  harvest,  when  he  was  busily  engaged  with 
a  number  of  men  in  his  field,  and  informed  him  that 
it  was  necessary  to  execute  new  papers  which  they  had 
prepared;  that  the  notary  they  had  brought  with  them 
was  sick  at  his  house,  and  they  urged  him  to  attend  to 
the  matter  at  once ;  that  he  quit  work  and  went  to  the 
house,  where  he  and  his  wife  signed  the  papers,  includ- 
ing these  commission  notes,  without  examinaticm,  rely- 
ing upon  the  representations  of  the  agents  that  the 
papers  were  all  exactly  the  same  as  the  ones  previously 
executed,  and  believing  that  these  notes  were  each  for 
$250,  which  he  claims  was  the  amount  of  the  former 
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commission  notes.  It  was  stated  in  the  answer  that  de- 
fendants signed  the  notes  upon  the  representations  of 
the  agents  of  plaintiff  that  the  notes  were  exactly  alike 
the  former  notes  in  amounts;  that  these  representa- 
tions were  false  and  fraudulent,  and  were  made  for 
the  purpose  of  inducing  defendants  to  sign  them ;  and 
that  the  representations  were  relied  upon  by  defend- 
ants as  true. 

The  first  complaint  is  that  there  was  error  in  the  ad- 
mission of  parol  testimony  to  contradict  the  terms  of 
a  written  contract.  In  the  cases  cited  by  plaintiff  in 
error  from  this  court  it  was  expressly  stated  that  no 
fraud  or  misrepresentation  was  relied  upon.  It  is 
always  competent  to  show  by  parol  evidence  that  a  con- 
tract was  obtained  by  fraud,  where  fraud  or  misrepre- 
sentation is  pleaded  as  a  defense.  The  rule  that  oral 
representations  and  inducements  preceding  or  contem- 
poraneous with  the  agreement  are  merged  in  the  writ- 
ing is  subject  to  the  exception  that  if  the  representa- 
tions amount  to  fraud  which  avoids  the  written  con- 
tract they  are  not  merged  therein,  and  parol  evidence 
is  admissible  to  show  the  fraud.  {Brook  v.  Teague,  62 
Kan.  119,  123,  34  Pac.  347;  McKinney  v.  Herrick,  66 
Iowa,  414,  23  N.  W.  767;  Greenl.  Ev.,  16th  ed.,  §  284; 
Browne,  Parol  Ev.  §  79.)  In  Brook  v.  Teague,  ^upra, 
it  was  said :  'Tarol  evidence  is  admissible  as  between 
the  original  parties  to  a  negotiable  note  to  show  fraud, 
and  so  as  to  third  parties  with  notice  or  without  having 
paid  value."  Between  the  original  parties  to  a  note  or 
bill  the  consideration  may  always  be  inquired  into. 
(Blood  V.  Northup  and  Chick,  1  Kan.  28;  Miller  v. 
Brumbaugh,  7  Kan.  343 ;  Dodge  v.  Oatia,  27  Kan.  762 ; 
4  A.  &  E.  Encycl.  of  L.  196.)  There  was  no  error, 
therefore,  in  admitting  parol  testimony  to  show  the 
actual  consideration  and  for  the  purpose  of  proving 
the  alleged  misrepresentation  and  fraud. 

It  is  argued  that  as  defendants  were  able  to  read  it 
was  negligence  for  them  to  sign  a  note  without  knowing 
its  contents,  and  that  by  their  negligence  they  are  es- 
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topped.  The  case  of  Burroughs  v.  Pacific  Chumo  Co., 
81  Ala.  255,  258,  1  South.  212,  is  in  point.  The  court 
there  said : 

"Where  a  person  signs  an  instrument  without  read- 
ing it,  or  if  he  cannot  read,  without  asking  to  have  it 
read  to  him,  the  legal  effect  of  the  signature  cannot  be 
avoided  by  showing  his  ignorance  of  its  contents,  in 
the  absence  of  some  fraud,  deceit,  or  misrepresentation 
having  been  practiced  upon  him.  But  the  rule  is  other- 
wise, and  the  instrument  will  be  held  void,  where  its 
execution  is  obtam^  by  a  misrepresentation  of  its 
cont^its— the  party  signing  a  paper  which  he  did  not 
know  he  was  signing,  and  did  not  really  intend  to  sign. 
It  is  inmiaterial,  in  the  latter  aspect  of  the  case,  that 
the  party  signing  had  an  opportunity  to  read  the  paper, 
for  he  may  have  been  prevented  from  doing  so  by  the 
very  fact  that  he  trusted  to  the  truth  of  the  representa- 
tion made  by  the  other  party  with  whom  he  was  deal- 
ing."  (See,  also,  Buchanan  v.  Gibba,  26  Kan.  277.) 

The  only  other  errors  complained  of  relate  to  the  ad- 
mission of  certain  testimony  which  it  is  claimed  was 
not  relevant.  A  wider  range  with  reference  to  testi- 
mony is  permissible  where  a  case  is  tried  by  the  court; 
and  the  testimony  with  reference  to  the  customary  rate 
of  interest  at  the  time  of  the  transaction  could  not  have 
prejudiced  plaintiff. 

While  there  was  a  sharp  conflict  in  the  testimony  as 
to  the  facts  upon  which  the  fraud  and  misrepresenta- 
tions were  predicated,  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  court  that  the  second  note 
was  without  consideration.  The  court,  having  heard 
and  seen  the  witnesses,  was  better  able  than  we  are  to 
determine  the  question  of  fraud;  and,  having  upon 
sufficient  evidence  decided  that  question,  it  is  not  be- 
fore us.    The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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The  Missouri  Pacific  Railway  Company  v.  The 
Peru- Van  Zandt  Implement  Company. 

No.  14,537.     (86  Pac.  408.) 
SYLLABUS  BY  THE  COURT. 

L  RAiiitOAOS — Convernon  of  Goods  Consigned  to  Commission 
Agent — Action  by  Consignee.  When  property  has  been  con- 
signed by  the  general  owner  to  an  agent  who  has  a  special  in- 
terest therein  as  factor  or  commission  ilgent,  and  the  goods 
80  consigned  are  negligently  delayed  in  transit  and  converted 
by  the  carrier,  so  that  sales  thereof  previously  made  by  the 
consignee  are  canceled  and  lost,  such  consignee  may  main- 
tain an  action  in  its  own  name  against  the  carrier  for  the 
recovery  of  damages  on  account  of  such  lost  commission,  and 
also  for  the  value  of  the  property  converted. 

2. Negligent  Delay  in  Delivery — Damages  in  Excess  of 

Freight — Consignees  Rights,  When  a  common  carrier  neg- 
ligently delays  the  delivery  of  goods,  so  that  the  damages  oc- 
casioned by  such  delay  exceed  the  amount  of  freight  due  for 
the  transportation  of  such  goods,  the  consignee  may  right- 
fully demand  the  delivery  of  the  goods  without  payment  of 
the  freight,  and  a  refusal  by  the  carrier  to  surrender  pos- 
session upon  such  demand  is  wrongful,  and  amounts  to  a 
conversion. 

8. Presumption  as  to  Knowledge  of  the  Effect  of  Non- 

delivery.  Common  carriers  are  supposed  to  take  notice  of 
such  natural  events  as  are  familiar  to  ordinary  people.  Th^ 
will  be  held  to  a  knowledg!^  ofseed-time  and  harvest,  and  the 
general  customs  relating  thereto  in  the  territory  where  th^ 
do  business.  A  common  carrier  that,  on  June  12,  1903,  re- 
ceived at  the  factory  in  Port  Huron,  Mich.,  thrashing-ma- 
chines consigned  to  an  implement  dealer  of  Hutchinson,  Kan., 
to  be  delivered  at  Lamed,  Kan.,  with  stop-over  to  unload 
some  of  the  consignment  at  Seward,  Kan.,  will  be  deemed  to 
have  had  notice  that  such  machines  were  for  immediate  sale, 
if  not  already  sold,  and  that  a  delay  of  delivery  until  the  en- 
tire thrashing  season  passed  would  defeat  the  purpose  of  the 
shipment. 

4. Conversion  —  Measure  of  Damages.    An  action  was 

brought  against  a  common  carrier  by  the  consignee  of  thrash- 
ing-machines. At  the  trial  it  appeared  that  the  plAinfjiT  had 
sold  the  machines  as  ag$Qt-f  or  the  consignor,  and  was  entitled 
to  receive  out  of  the  proceeds  of  the  sale  a  commission  of  forty 
per  cent,  of  the  price  for  which  the  sale  was  made.    It  also 
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appeared  that  the  carrier  nflgligfwtly  rUjayed  the  delivery  of 
the  goods  until  the  sales  were,  for  that  reason,  canceled,  and 
the  commission  thereby  lost.  It  further  appeared  that  the 
carrier  converted  the  ma<diinery  to  its  own  use.  The  action 
.was  brought  to  recover  for  the  loss  of  commission  and  the 
value  of  the  property  converted.  Held,  that  the  price  for 
which  the  sale  had  been  made  was  the  proper  measure  of 
damages  in  such  action. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judgeTTirst  opinion  filed  March  10,  1906-  AfltaBed- 
Rehearing  granted  April  6, 1906.  Second  opinion  filed 
October  6,  1906.    Reaffirmed. 

STATEMENT. 

The  Port  Huron  Engine  and  Thrasher  Company,  of 
Port  Huron,  Mich.,  manufactures  thrashing-machines 
and  sells  them  throughout  the  country  through  local 
agents.  Its  agent  at  Hutchinson,  Kan.,  is  the  Peru- 
Van  Zandt  Implement  Company  (defendant  in  error) . 
By  the  contract  of  agency  it  is  the  duty  of  the  Peru- Van 
Zandt  company  to  advertise,  introduce  and  sell  the 
machines  to  those  desiring  to  purchase,  and  when  a 
sale  is  made  an  order  is  taken  from  the  purchaser,  in 
writing,  directing  the  Port  Huron  company  to  ship  the 
machinery  desired,  stating  price,  manner  of  pasmient, 
and  other  particulars  constituting  the  conditions  of 
sale,  which  order  is  signed  by  the  purchaser  and  deliv- 
ered to  the  local  agent.  This  order  is  forwarded  to  the 
Port  Huron  company  by  the  agent  making  the  sale. 
Upon  this  order  the  machinery  is  shipped  by  the  desig- 
nated route,  consigned  to  the  local  agent.  It  is  the 
duty  of  the  agent  to  receive  the  machinery  and  hold 
possession  thereof  until  payment  is  made  or  secured  as 
stipulated  in  the  order  of  the  buyer.  In  completing 
the  sale  the  agent  takes  in  payment  cash,  notes,  mort- 
gages, or  other  security,  as  directed,  but  delivers  the 
machinery  only  after  the  sale  has  been  approved  by 
the  Port  Huron  company.    Until  such  approval  and  de- 
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livery  the  title  to  the  machinery  does  not  pass  from  the 
seller. 

The  Peru- Van  Zandt  company  receives  for  its  serv- 
ices in  making  such  sales  a  commission  of  forty  per 
cent,  of  the  selling  price.  If  any  machinery  is  taken 
back,  or  returned,  the  local  agent  takes  charge  thereof, 
and  may  resell  it  and  receive  a  commission  therefor. 

The  local  agent  pays  all  expenses  incident  to  the 
sales  made.  The  buyer  pays  the  freight,  in  addition  to 
the  price  stipulated  for  the  machinery.  Where  pay- 
ment is  made  by  the  purchaser  with  notes,  collection  is 
made  by  the  agents ;  and  out  of  the  proceeds  the  com- 
mission is  deducted.  The  commission  always  comes 
out  of  the  proceeds  of  each  sale  when  collected.  The 
Peru- Van  Zandt  company  under  this  emplo3mient  sold 
two  machines  for  the  aggregate  sum  of  $920,  and  took 
from  the  purchasers  written  orders  therefor,  which 
were  duly  forwarded  to  the  Port  Huron  company. 
Upon  receipt  of  the  orders  the  machines  were  shipped 
over  the  road  of  the  plaintiff  in  error,  consigned  to  the 
Peru-Van  Zandt  Implement  Company,  at  Lamed,  Kan., 
with  stop-over  to  unload  one  of  them  at  Seward,  Kan., 
being  the  points  where  the  purchasers  lived.  The  bill 
of  lading  contained  nothing  to  indicate  the  relation  ex- 
isting between  the  consignor  (the  Port  Huron  com- 
pany) and  the  consignee;  whether  that  of  vendor  and 
vendee,  or  principal  and  agent. 

The  machines  were  shipped  June  12,  1903,  and  in 
ordinary  course  would  have  arrived  at  their  destina- 
tion within  ten  days,  but  on  account  of  negligent  de- 
lays they  did  not  arrive  until  some  time  in  the  month 
of  Augrust,  long  after  the  thrashing  season  had  closed 
and  the  sale  contracts  had  for  that  reason  been  can- 
celed. By  the  contract  of  shipment  the  freight  was 
payable  before  delivery  of  the  machinery  to  the  con- 
signee. The  consignee  declined  to  pay  the  freight, 
claiming  that  the  damages  suffered  on  account  of  de- 
lay far  exceeded  the  amount  of  the  freight  bill.  The 
carrier  refused  to  deliver  the  goods  until  the  freight 


Digitized  by  LjOOQIC 


298  SUPREME  COURT  OF  KANSAS. 

Railway  Co.  v.  Implement  Co. 

was  paid.  Thereupon  the  defendant  in  error  ctenianded 
that  the  machinery  be  delivered  to  it  without  payment 
of  freight,  and  upon  refusal  commenced  this  addon. 
The  demand  was  made  in  the  name  of  the  Port  Huron 
company,  by  the  Peru-Van  Zandt  company,  as  agent. 
The  petition  alleged  that  the  plaintiff  was  the  agent  and 
factor  of  the  Port  Huron  company,  and  averred  the 
facts  constituting  their  relationship  substantially  as 
hereinbefore  set  forth.  In  the  first  cause  of  action  the 
plaintiff  asked  judgment  for  the  amount  of  commission 
lost  by  it,  and  in  the  second  cause  of  action  demanded 
judgment  JEor -the  value  of  the  machines.  The  carrier 
retained,  and  still  keeps,  possession  of  the  machines. 
The  plaintiff  recovered  judgment  for  the,j;)riee  for 
which  the  machineg^were  sold.  The  defendant  brings 
the  case  here  for  review. 

/.  H.  Richards,  and  C.  E.  Benton,  for  plaintiff  in 
error;  Prigg  &  WiUiams,  of  counsel. 

George  A.  Vandeveer,  and  F.  L.  Martin,  for  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  Many  assignments  of  error  have  been 
presented,  but  they  are  all  substantially  covered  by 
these  three :  (1)  It  is  insisted  that  the  plaintiff  has  no 
interest  in  the  machinery  in  controversy,  and,  there- 
fore, cannot  maintain  an  action  for  its  conversion; 
(2)  that  the  proper  measure  of  damages  in  case  of  a 
recovery  is  the  difference  between  the  market  value 
of  the  machinery  at  the  time  and  place  of  delivery  and 
the  market  value  thereof  when  it  in  fact  arrived  at 
such  place;  (3)  that  damages  for  loss  of  commission 
cannot  be  recovered,  because  a  sale  of  the  property  was 
not  within  the  contemplation  of  the  parties  when  the 
shipment  was  made. 

Concerning  the  first  proposition,  there  is  consid- 
erable confusion  among  the  authorities  as  to  whether 
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the  consign^or  consignor  is  the  proper  party  plaintiff 
in  an  action  againaLAJcamer,  but  the  rule  that  an  ac- 
tion for  the  conversion  of  goods  must  be  brought  by 
the  owner  or  one  having  a  beneficial  interest  in  the 
property  converted  seems  to  be  fairly  well  established. 
(Hutch.  Carr.,  2d  ed.,  §§  731-734;  6  Cyc.  510;  Wood's 
Browne,  Carr.  §  599.)  The  consignee  is  always  pre- 
sumed to  possess  the  necessary  ownership,  until  the 
contrary  is  shown.  (Ray,  Carr.  of  Freight,  1006; 
Griffith  v.  Ingledew,  6  S.  &  R.  [Pa.]  429,  9  Am.  Dec. 
444;  Smith  v.  Lewis,  8  B.  Mon.  [Ky.]  229;  Arbuckle 
V.  Thompson,  ftTPft  Rt^  170;  The  Pennsylvania  Com^ 
pany  v.  Poor,  iSslnd.  553,  3  N.  E.  253.)  The  owner- 
ship need  not  be  extensive,  and  an  agent,  factor,  broker, 
bailee  or  other  person  having  rights  in  the  property  to 
be  protected  may  maintain  an  action,  and  recover  both 
for  himself  and  the  general  owner.  (Chamberlain  v. 
West,  37  Mmn.  54,  33  N.  W.  114;  Harrington  v.  King, 
121  Mass.  269 ;  Finn  v.  Western  Railroad  Corporation, 
112  Mass.  524,  17  Am.  Rep.  128;  Green  v.  Clarke,  12 
N.  Y.  343 ;  Bost  and  Me.  R.  R.  Co.  v.  Warrior  Mower 
Co.,  76  Me.  251.)  We  think  the  plaintiff  in  this  case 
had  sufficient  interest  in  the  property  to  enable  it  to 
maintain  this  action.  In  the  case  of  Bost.  and  Me.  R. 
R.  Co.  V.  Warrior  Mower  Co.,  supra,  a  case  very  similar 
to  this,  the  court  said: 

''Ordinarily  when  a  plaintiff  sustains  his  action  it  is 
presumed  that  the  whole  amount  of  damages  recovered 
will  belong  to  him.  In  fact,  the  iniur^  to  him  or  to 
his  property  is  the  measure  of  the  damages.  But  while 
this  is  the  general  rule  there  are  exceptions,  not  to  the 
extent  or  measure  of  damages,  but  to  the  interest  the 
plaintiff  may  have  in  them.  It  is  true  that  an  action 
cannot  be  maintained  unless  the  plaintiff  has  an  inter- 
est in  the  subject-matter  of  the  suit,  but  he  may  do  so 
when  he  is  not  interested  to  the  full  extent  of  the  dam- 
ages to  be  recovered.  Such  are  the  familiar  cases  of 
injury  to  property  in  which  there  is  a  general  and 
special  owner,  as  bailor  and  bailee,  consignor  and  con- 
signee, principal  and  factor.  In  such  cases  the  action 
may  not  be  brought  in  the  names  of  the  two  jointly. 
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but  may  in  the  name  of  either.  In  the  action  now  in 
question  the  subject-matter  was  mowing-machines  and 
parts  of  mowing-machines.  The  damage  claimed  rests 
upon  a  neglect  of  the  carrier  by  which  the  property 
was  improperly  delayed  in  its  transit.  The  facts  show 
that  the  title  to  the  property  was  in  the  mower  com- 
pany; that  it  had  consigned  and  forwarded  the  ma- 
chines to  Dunham  by  virtue  of  a  contract  under  which 
Dunham  was  to  sell  them  for  a  specified  commission 
and  account  to  the  company  for  them  at  a  specified 
price.  Dunham  was  also  to  pay  the  f rei^t.  This  con- 
tract, while  it  did  not  change  the  title  in  the  machines 
and  pieces,  gave  Dunham  such  a  special  property  in 
them  as  to  enable  him  to  maintain  the  action  in  his 
own  name,  and  the  consignment  and  forwarding  [of] 
the  property,  thus  setting  it  apart  and  putting  it  into 
the  hands  of  the  carrier  for  his  benefit,  gave  him  a 
constructive  possession  sufficient  for  that  purpose;  and 
as  the  injury  was  the  result  of  a  single  wrongful  act 
to  the  whole  property  the  damage  could  not  be  appor- 
tioned but  must  all  be  recovered  in  that  one  action,  the 
judgment  in  which  would,  be  conclusive  against  any 
suit  by  the  general  owner.  .  .  .  Hence  Dunham, 
in  his  suit,  is  entitled  to  recover  not  only  his  own  dam- 
ages but  such  as  have  accrued  to  the  mower  company 
as  general  owners.  The  measure  of  damages  €is  held 
by  the  court  in  that  case  can  be  applicable  upon  no 
other  theory.  If,  then,  Dunham  should  receive  the 
whole  damage  recoverable  in  his  suit,  he  would  be  en- 
titled to  retain  his  own  share,  and  the  balance  he  would 
hold  as  trustee  for  the  mower  company."  (Pages  259, 
260.) 

In  the  case  of  Southern  Express  Company  v.  Arm- 
stead,  60  Ala.  360,  it  was  said : 

"The  consignee  of  goods  has  a  right  to  sue  for  their 
loss  by  the  carrier,  notwithstanding  another  party  may 
be  the  owner  of  them.  The  obligation  is  to  deliver 
to  him.  Generally  the  property  vests  in  him  by  the 
mere  delivery  to  the  carrier.  Although  the  absolute  or 
general  owner  of  personal  property  may  support  an 
action  for  any  injury  thereto,  if  he  have  the  right  of 
immediate  possession,  this  does  not  necessarily  devest 
the  right  of  the  consignee  to  sue,  notwithstanding  he 
has  never  had  the  actual  possession."    (Page  352.) 

A  judgment  in  favor  of  the  plaintiff  can  work  no 
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harm,  as  it  would  be  a  bar  to  an  action  for  thp  san^e 
injury  by  the  Port  Hi^r^fn  ^^^pr^^y  (White  et  al.  v, 
Bascom  et  al.,  28  Vt.  268;  Green  v.  Clarke,  12  N.  Y. 
343;  Barker,  et  al.,  v.  Dement,  9  Gill  [Md.]  7,  52  Am. 
Dec.  670;  lAtUe  v.  Foasett,  34  Me.  545,  56  Am.  Dec. 
671.)  The  plaintiff  holdg-in.  trust  for  Jhe, Port  Huron 
company  whatever  remains  of  the  amount  recovered, 
after  pasmient  of  its  commission.  (Chamberlarit  v. 
West,  37  Minn.  54,  33  N.  W.  114 ;  Finn  v.  Western  Rail- 
road Corporation,  112  Mass.  524,  17  Am.  Rep.  128; 
White  et  al.  v.  Bascom  et  al.,  supra;  Little  v.  Fossett, 
supra.) 

A  consignee  has  the  right  to  withhold  a  freight  bill, 
when  its  damages  exceed  that  amount,  and  in  such  a 
case  the  refusal  nf  th^  PArripr  tn  HplivAr  thp  gnpHfl  i^T^f  i1 

the-^^^^eigbt  Ja^paid  amounts  to  a  conversion.  (5  A.  & 
E.  Encycl.  of  L.  232;  Miami  Company  v.  Railway  Com- 
pany, 38  S.  C.  78, 16  S.  E.  389,  21  L.  R.  A.  123,  55  Am. 
&  Eng.  Bid.  Cas.  688;  6  Cyc.  497;  Railway  Co.  v. 
.Goodholm,  61  Kan.  758,  60  Pac.  1066.)  The  measure 
I  of  damages  is  compensation  for  the  injury  sustained. 
An  amount  which  will  place  the  injured  party  in  the 
[same  condition  he  would  have  occupied  if  no  loss  had 
curred  will  satisfy  this  requirement.  If  in  this  case 
the  machinery  had  been  delivered  according  to  con- 
tract, the  price  for  which  it  had  been  sold  would  have 
been  realized.  Out  of  this  amount  the  commission  dv^e 
the  plaintiff  would  have  been  deducted.  The  freight 
would  have  been  paid  by  the  purchasers  of  the  ma- 
chinery. The  selling  prirp  at  the  ploec  of— delivery 
seems,  therefore,  to  be  the  true  measure  of  damages. 
We  think  the  amount  recovered  in  the  district  court 
fairly  compensates  all  parties  for  the  losses  sustained. 
Out  of  this  amount  the  plaintiff  will  retain  a  sum  equal 
to  the  commission  lost,  and  must  account  to  the  Port 
Huron  company  for  the  remainder. 

Finally,  it  is  insisted  that  a  sale  of  the  machinery 
was  not  within  the  contemplation  of  the  parties  at 
the  time  of  shipment,  and,  therefore,  the  commission  is 
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not  a  proper  element  of  damages.  A  railroad  company 
must  be  held  to  know  facts  familiar  to  ordinary  people. 
It  is  fair  to  assume  that  a  carrier  of  thrashing-ma- 
chines knows  what  they  are  used  for,  and  that  the  only 
purpose  implement  dealers  have  in  shipping  such 
property  into  the  heart  of  a  great  wheat  country  is  to 
sell  it.  When  a  shipment  of  thrashing-niachines  is 
made  in  June  of  any  year,  the  inference  follows  that, 
if  they  are  not  already  sold,  an  immediate  sale  is  in- 
tended. We  think,  therefore,  that  the  loss  of  a  com- 
mission is  not  so  remote  as  to  be  excluded  as  an  ele- 
ment of  damages  in  this  case. 

The  general  rule  that  damages  caus^  by  the  loss  of 
a  sale  not  ^ithin  the  contemplation  of  the  parties  can- 
not be  recovered  has  no  application  to  the  facts  here 
shown.  No  error  appearing,  the  judgment  of  the  dis- 
trict court  is  affirjpfid. 

All  the  Justices  concurring. 


OPINION  ON  REHEARING. 

(87  Pac  80.) 

SYLLABUS  BY  THE  COURT. 

RAiutOADS — Injury  to  Goods  in  Transit — Carrier's  Lien — Con- 
version, Where  a  common  carrier  becomes  liable  to  the  con- 
signee of  goods  for  injury  to  property  while  in  transit,  and 
the  amount  of  the  damages  occasioned  by  such  injury  equals 
or  exceeds  the  freight  bill  on  the  damaged  goods,  the  lien  of 
the  carrier  is  thereby  extinguished,  and  the  consignee  is  en- 
titled to  the  possession  of  such  goods  without  payment  of 
freight;  and  in  such  a  case  the  refusal  of  the  carrier  to  de- 
liver the  goods  to  the  consignee  upon  demand  constitutes  a 
conversion. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  case  was  decided  at  the  March^ 
1906,  sitting  of  this  court.  A  rehearing  was  granted 
upon  the  proposition  of  law  stated  in  the  second  para- 
graph of  the  syllabus,  which  reads : 

"When  a  common  carrier  negligently  delays  the  de- 
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livery  of  goods,  so  that  the  damages  occasioned  by  such 
delay  exceed  the  amount  of  freight  due  for  the  trans- 
portation of  such  goods,  the  consignee  may  rightfully 
demand  the  delivery  of  the  goods  without  payment  of 
tiie  freight,  and  a  refusal  by  the  carrier  to  surrender 
possession  upon  such  demand  is  wrongful,  and  amounts 
to  a  conversion."    (Ante,  p.  295.) 

The  plaintiff  in  error  urgently  objects  to  this  state- 
ment of  the  law,  and  insists  that  it  is  opposed  to  both 
reason  and  authority.  This  particular  point  received 
very  little  attention  at  the  first  argument  of  the  case, 
and  very  few  cases  directly  in  point  have  since  been 
cited  by  either  party.  Under  some  of  the  older  cases, 
especially  in  England,  the  consignee  was  required  first 
to  pay  the  freight  and  bring  an  action  for  damages 
afterward  This  rule  obtained  because  of  the  law  then 
existing  concerning  the  forms  of  action  in  which  a  set- 
off for  unliquidated  damages  might  be  litigated.  Un- 
der the  modem  procedure  of  this  country,  however, 
and  especially  in  this  state,  where  the  policy  is  to  liti- 
gate every  controversy  between  the  parties  in  the  same 
suit,  and  thereby  avoid  circuity  and  multiplicity  of  ac- 
tions, this  class  of  cases  cannot  be  controlling.  (See  26 
A.  &  E.  Encycl.  of  L.  484,  subject  of  "Set-oflf,  Recoup- 
ment, and  Counter-claim.'') 

Apparently  the  plaintiff  in  error  relies  upon  the  case 
of  Miami  Company  v.  Railway  Company,  38  S.  C.  78, 
16  S.  E.  339,  which  may  also  be  found  in  66  Am.  & 
Eng.  Rid.  Cas.  688  and  21  L.  R.  A.  123,  and  the  cases 
therein  cited.  This  case  was  cited  in  the  former  opin- 
ion in  support  of  the  proposition  in  question.  The  cita- 
tion was  made  upon  the  assumption  that  the  ayllalsus 
of  the  case  stated  the  law  as  given  in  the  opinion,  but 
on  further  examination  they  do  not  ^eem  to  be  alike. 
We  have  since  carefully  examined  that  case,  and  find 
that  the  only  question  really  decided  by  it  is  that  the 
evidence  in  the  case  did  not  justify  the  instructions 
given. 

The  trial  court  in  that  case  adopted  the  law  as 


Digitized  by  LjOOQ IC 


804  SUPREME  COURT  OF  KANSAS. 

Railway  Co.  v.  Implement  Co. 

stated  by  this  court,  and  to  which  the  plaintiff  in  error 
objects.  In  doing  so  it  followed  Ewarts  v.  Kerr,  1 
Rice  (S.  C.)  203,  which  had  been  affirmed  in  2  McMull. 
(S.  C.)  141.  Neither  of  these  cases  has  been  modified 
or  reversed,  but  so  far  as  we  have  been  able  to  ascer- 
tain they  still  stand  as  the  law  of  South  Carolina.  The 
supreme  court  did  not  reverse  the  trial  court  because 
the  law  given  was  erroneous,  but  for  the  reason  that, 
if  correct,  it  did  not  apply  to  the  facts  of  that  case,  as 
the  evidence  did  not  show  whether  the  damages  claimed 
equaled  or  exceeded*  the  freight  bill.  The  court  made 
the  suggestion,  apparently  for  the  future  guidance  of 
the  trial  court,  that  the  rule  of  law  stated  in  the  cases 
of  Shaw  &  Austin  v.  S.  C.  Railroad  Comparvy,  5  Rich. 
Law  (S.  C.)  462,  27  Am.  Dec.  768,  and  Nettles  v.  Rail- 
road Company,  7  Rich.  Law  (S.  C.)  190,  62  Am.  Dec. 
409,  was  more  applicable  to  the  facts  of  that  case  than 
the  one  followed.  That  suggestion  is  not  inconsistent 
with  the  former  cases  followed  by  the  trial  court,  nor 
with  the  rule  stated  by  this  court  in  the  paragr^h  of 
the  syllabus  under  consideration. 

In  the  case  of  Shaw  &  Avstin  v.  S.  C.  Railroad  Com- 
pany, supra,  the  goods  shipped  consisted  of  ten  barrels 
of  molasses,  two  of  which  leaked  during  transit.  The 
consignee  accepted  eight  barrels,  but  refused  to  accept 
the  two  that  were  leaking,  and  sued  the  carrier  for  the 
value  of  two  full  barrels.  It  was  held  that  the  plaintiff 
should  have  received  all  of  the  barrels  and  sued  for  the 
value  of  the  amount  of  loss  by  leakage. 

In  the  case  of  Nettles  v.  Railroad  Company,  supra, 
the  carrier  tendered  the  goods  to  the  consignee,  who 
refused  to  accept  them,  and  sued  for  the  value  of  the 
entire  shipment.  It  was  held  that  he  ought  to  have  re- 
ceived the  goods  and  sued  for  the  difference  in  their 
value  when  tendered  and  when  they  ought  to  have 
been  delivered.  It  is  true  the  damages  were  caused  by 
delay  in  transit,  but  no  question  as  to  pa3rment  of 
freight  was  considered.    The  discussion  related  to  the 
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proper  measure  of  damages.  The  case  cannot,  there- 
fore, be  considered  of  any  weight  as  an  authority  here. 
In  the  case  of  Miami  Company  v.  Railway  Company, 
38  S.  C.  78,  16  S.  E.  339,  the  goods  shipped  consisted 
of  keg&  of  powder,  only  a  few  of  which  were  injured. 
The  consignee  refused  to  receive  any  of  them  and  pay 
the  freight,  but  sued  in  trover  for  the  value  of  all.  It 
will  be  observed  that  the  diEimaged  complained  of  in 
that  case  were  not  the  result  of  delay  in  delivery,  but 
because  of  a  direct  injury  to  a  part  of  the  goo(fe.  In 
such  a  case  it  would  not  be  unreasonable  to  say  that 
when  freight  is  shipped  in  bales,  barrels,  kegs  or  other 
forms  where  the  injured  parcels  can  be  readily  sep- 
arated from  thode  which  are  uninjured  wtthout  affect- 
ing the  r^xxe  of  the  shipment  as  a  whole,  the  rule  as 
to  whether  the  consignee  would  be  entitled  to  the  pos- 
session of  the  Entire  shipment  without  payment  of 
freight  mi^ht  be  different  from  that  which  should  be 
applied  when  the  entire  shipment  consists  of  a  single 
machine,  which  cannot  be  separated  without  destroying 
its  value.  We  conclude,  therefore,  that  the  case  of 
Wiami  Company  v.  Railway  Company  does  not  decide 
the  question  here  in  controversy  either  way.  The  facts 
in  the  two  cases  asfe  dissimilar. 

The  other  cases  cited  by  the  plaintiff  in  error  relate 
to  what  constitutes  a  conversion,  and  to  the  proper 
meaguTi^-olilamages  where  goods  are  injured  in  transit 
by  the  negligience  olthe  oarriar. 

In  argument  the  plaintiff  in  error  objected  to  the 
rule  stated  by  this  court  because  of  the  embarrass- 
ments which  might  be  imposed  upon  carriers  by  dis- 
satisfied shippers.  But  the  rule  contended  for  by  it 
would,  in  our  view,  enable  carriers  to  impose  much 
greater  embarrassment  upon  shippers.  A  rule  which 
Iwould  require  a  shipper  to  pay  his  debt  to  a  carrier 
/who  owes  him  a  greater  sum  does  not  seem  to  be  a  just 
(and  fair  way  to  settle  a  controversy. 

V  20—73  KAN. 
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It  is  conceded  by  the  plaintiff  in  error  that  in  an  ac- 
tion by  the  carrier  for  the  freight,  after  the  goods  had 
been  delivered  to  the  consignee,  damages  to  the  goods 
might  be  collected,  and  that  replevin  would  lie  against 
the  carrier  for  the  goods  without  payment  of  the 
freight  if  the  damages  equaled  or  exceeded  the  freight 
bill,  but  it  insists  that  an  action  for  the  value  of  an  en- 
tire shipment  will  only  lie  when  there  has  been  a  con- 
version, which  has  not  been  shown  here. 

On  the  other  hand,  the  defendant  in  error  claims  that 
both  reason  and  authority  sustain  the  law  as  stated  in 
the  paragraph  of  the  syllabus  objected  to  by  the  plain- 
tiff in  error.  It  argues  that  the  right  of  the  carrier 
to  possession  rests  upon  its  lien  for  freight;  that  where 
the  carrier  becomes  liable  to  the  consignee,  on  account 
of  damages  to  the  property  while  in  transit,  in  a  sum 
equal  to  or  greater  than  the  freight  bill,  the  lien  thereby 
becomes  extinguished,  because  "where  there  is  no  debt, 
there  can  be  no  lien."  It  argues  further  that  under 
such  circumstances  the  right  of  possession  is  in  the 
consignee,  and  a  refusal  of  the  carrier  to  deliver  upon 
demand  constitutes  conversion.  In  support  of  these 
contentions  it  cites  the  case  of  Dyer  v.  Grand  Trunk 
Railway  Company,  42  Vt.  441,  1  Am.  Rep.  350.  That 
was  an  action  of  replevin,  but  the  court  said,  in  sub- 
stance, that  when  the  damages  to  the  goods  equal  the 
freight  bill  one  debt  offsets  the  other,  and  the  lien  of 
the  carrier  vanishes,  leaving  the  right  of  possession  in 
the  owner.  In  the  case  of  Moran  Bros.  Co.  v.  Northern 
Pacific  R.  R.  Co.,  19  Wash.  266,  53  Pac.  49,  the  supreme 
court  of  Washington  said : 

"If  a  carrier  has  negligently  delayed  delivery  of 
goods,  or  otherwise  subjected  itself  to  liability  for  dam- 
ages in  respect  to  the  property  carried,  equal  to  or 
greater  than  the  amount  of  the  freight,  the  consignee 
may  maintain  replevin  without  a  tender;  and  the  claim 
for  freight  and  the  claim  for  damages  may  be  adjudi- 
cated in  the  replevin  suit."    (Syllabus.) 
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Section  515  of  the  second  edition  of  Cobbey  on  Re- 
plevin reads : 

"The  right  of  a  carrier  to  retain  property  until  its 
charges  for  carriage  are  discharged  rests  upon  the  per- 
fonnance  of  the  contract  of  carriage  upon  its  part.  If 
it  has  negligently  delayed  the  delivery  of  the  property 
at  its  destination,  or  otherwise  subjected  itself  to  lia- 
bility for  damages  to  the  consignee  in  respect  to  the 
property  carried,  that  would  disentitle  it  to  the  extent 
of  such  liability  to  demand  and  recover  freight;  and 
if  the  damage  should  exceed  the  amount  of  the  freight 
to  which  it  would  otherwise  be  entitled,  of  course  it 
would  not  be  entitled  to  demand  and  recover  anything 
for  the  carriage  of  the  property.  And  in  such  cases 
the  owner  or  consignee  may  maintain  replevin  without 
a  tender,  and  the  claim  for  freight  by  the  defendant, 
and  the  claim  for  damage  by  the  plaintiff,  at  least  to 
the  extent  of  the  freight  charge,  may  be  adjudicated  in 
the  replevin  suit." 

The  case  of  Charles  E,  Bancroft,  plaintiff  in  error, 
V.  Wm.  E.  Peters,  defendant  in  error,  4  Mich.  619,  is 
to  the  same  effect.  In  the  case  of  Marsh  v.  Union 
Pacific  Ry.  Co.,  3  McCr.  (U.  S.)  236,  9  Fed.  873, 
6  Am.  &  Eng.  Rid.  Cas.  359,  Judge  Hallett,  of  the 
United  States  district  court  for  Colorado,  held  that 
trover  would  lie  for  the  value  of  freight  held  by  a 
carrier  under  a  lien  which  did  not  exist.  In  volume  1 
of  Jones  on  Liens,  second  edition,  section  331,  it  is  said : 

"The  carrier's  lien  may  be  defeated  by  an  injury  to 
the  goods  carried,  happening  by  the  carrier's  fault,  to 
an  amount  larger  than  his  charge  for  freight.  His 
right  to  freight,  and  to  detain  the  goods  for  its  pay- 
ment, results  from  his  performance  of  the  contract  to 
carry  the  goods.  If  he  fails  to  carry  the  goods  and  have 
them  ready  for  delivery,  he  cannot  claim  his  freight.'" 
(See,  also,  8  A.  &  E.  Encycl.  of  L.,  1st  ed.,  978.) 

The  proposition  seems  reasonable  that,  when  a  car- 
rier's lien  is  gone,  subsequent  retention  of  possession 
of  freight  against  the  wish  of  the  owner  is  wrongful, 
and  the  owner  may  thereafter  sue  for  the  possession 
thereof  in  replevin  or  for  the  value  as  upon  conversion^ 
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We  understand  the  general  rule  to  be  that  a  refusal 
to  deliver  the  possession  of  personal  property  upon  de- 
mand by  an  owner  who  has  the  right  to  possession 
agxounts  to-a-^onv^sion,  and  the  owner  may  sue  for 
the  value  at  once.  (28  A.  &  E.  Encycl.  of  L.  705 ;  Rob- 
erts V.  Yarboro,  41  Tex.  449;  Briggs  v.  Hancock,  63 
Cal.  343;  Nor.  Trans.  Co.  v.  SeUick,  52  111.  249;  Singer 
Manuf.  Co.  v.  img,  14  R.  I.  511.) 

We  conclude  that  the  rule  stated  in  the  syllabus  is 
more  in  harmony  with  modern  procedure,  and  more  in 
consonance  with  fairness  between  the  parties  and  less 
liable  to  lead  to  embarrassments,  than  the  rule  con- 
tended for  by  the  plaintiff  in  error,  and  therefore  do 
not  feel  inclined  to  make  any  change  therein. 

All  the  Justices  concurring. 


76 ml  Henry  Kruse  v.  William  G.  Fairchild. 

No.  14,538.      (85  I»ac.  308.) 

Ul     IS  SYLLABUS  BT  THE  COURT. 

,  Tax  DYSBsy—Desefiption  of  ths  Property— Deed  Held  Void.  In 
the  sale  and  conveyance  of  real  property  for  taxes  a  descrip- 
tion is  sufficient  if  it  indicates  such  property  with  ordinary 
and  reasonable  certainty,  and  would  be  sufficient  betwem 
grantor  and  grantee  in  an  ordinary  conveyance;  but  if  it  is 
so  inapt  and  uncertain  as  to  mislead  the  owner,  or  if  it  will 
not  a£ford  fair  notice  of  the  tax  levied  against  his  property, 
or  how  much  of  it  was  sold  for  taxes,  the  conveyance  will  be 
invalid.  And  it  is  further  held,  that  the  tax  deed  in  question 
is  void. 

Error  from  Kiowa  district  court;  Edward  H.  Madi- 
son, judge.    Opinion  filed  March  10,  1908.    Affirmed. 

John  D.  Beck,  and  C.  F.  Jesse,  for  plaintiff  in  error. 
Fairchild  &  Lewis,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  brought  by  Will- 
iam G.  Fairchild  to  recover  from  Henry  Kruse  lots  1, 
2,  4,  and  6,  and  the  southwest  quarter  of  the  northeast 
quarter  and  the  southeast  quarter  of  the  northwest 
quarter  of  section  5,  township  30,  ran^  17.  It  appears 
that  Fairchild  held  the  patent  title  to  the  land,  and  he 
also  presented  a  tax  deed  issued  in  pursuance  of  a  sale 
for  the  taxes  of  1896,  but  it  was  conceded  that  the  tax 
proceedings  upon  which  that  tax  deed  was  based  were 
iUegal.  Kruse  rested  his  claim  of  title  upon  a  tax  deed 
executed  to  Clarence  A.  Famum  in  1894,  and  subse- 
quent deeds  purporting  to  convey  the  land  to  himself, 
but  the  trial  court  held  the  tax  deed  to  be  bad,  and  gave 
judgment  for  plaintiff.  The  validity  of  this  tax  deed 
is  the  main  question  in  controversy. 

It  was  attacked  upon  a  number  of  grounds,  including 
the  uncertain  and  defective  description  of  the  land  sold. 
In  the  tax  deed  the  description  of  the  property  sold  is : 
"Tbe  W.  V2,  N.  E.  l^,  and  the  E.  V^,  N.  W.  V4,,  of  sec- 
tion 5,  township  30,  range  17  west  of  the  6th  P.  M., 
^tuated  in  the  county  oi  Kiowa  and  state  of  Kansas." 
The  contenjklon  is  that  tioe  description  does  not  fit  the 
la«d  for  'wbidi  FairefaiU  asked  a  recovery.  The  land 
is  a  fractional  section,  a  portion  of  which  is  subdivided 
imd  described  as  lots,  and  in  the  government  survey  of 
the  hamd,  as  we^  as  in  all  the  transfers,  the  northern 
part  of  the  land  is  described  as  lots  1,  2,  4,  and  5.  In 
attempting  to  show  tfaat  the  land  sought  to  be  recovered 
by  Fjairdaild  had  been  sold  for  taxes,  and  was  the 
aame  land  includied  in  the  Famum  tax  deed,  Kruse 
offered  in  evidence  a  plan  of  the  government  survey, 
as  shown  by  the  official  plats  and  field-notes.    The  fol- 
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lowing  diagram  shows  the  government  plan  of  sub- 
division and  description : 


Lot  2. 

Lotl. 

Lots. 

Lots. 

Lot  4. 

Lots. 

' 

In  other  conveyances  offered  in  evidence  by  ICruse 
the  descriptions  of  the  land  do  not  conform  to  that  of 
the  tax  deed  under  which  he  claims.  The  county  clerks 
are  required  to  obtain  from  the  land-offices  abstracts 
of  government  lands  that  have  become  taxable  since 
March  of  the  previous  year,  and  of  course  these  are 
certified  as  they  hav«  been  surveyed  and  subdivided  by 
the  government.  (Gen.  Stat.  1901,  §  7575.)  The  as- 
sessor is  required  to  make  out  a  pertinent  and  correct 
description  of  each  piece,  lot  or  parcel  of  real  property, 
in  numerical  order  as  to  blocks,  lots,  sections,  or  sub- 
divisions, in  his  township  or  city.  (Gen.  Stat.  1901, 
§  7569.)  The  taxing  officers  have  the  means  of  obtain- 
ing a  correct  description  of  the  real  property  to  be 
taxed,  but  it  appears  that  the  tax  deed  in  questibn  does 
not  contain  a  correct  or  any  recognized  description  of 
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the  land.  Nor  does  it  appear  that  the  land  had  ever 
been  described  otherwise  than  as  it  had  been  subdi- 
vided and  designated  in  the  government  survey.  The 
patent,  and  every  deed  under  which  plaintiff  claimed, 
described  the  land  properly  in  accordance  with  the  gov- 
ernment plan.  Even  in  the  tax  deed  of  plaintiff,  which 
was  conceded  to  be  illegal,  it  was  so  described.  All 
the  intermediate  instruments,  from  that  of  Famum, 
the  tax-title  grantee,  down  to  the  defendant,  accorded 
with  the  government  survey,  and  there  was  nothing 
to  show  that  there  had  ever  been  any  other  subdivision 
made  of  it. 

A  description  is  sufficient  if  it  indicates  the  land  with 
ordinary  and  reasonable  certainty,  but  it  should  be  so 
described  that  the  owner  may  not  be  misled.  It  is  im- 
portant that  he  should  be  informed  of  the  levy  of  a  tax 
upon  his  land,  and  the  amount  of  it,  so  that  he  may 
have  the  opportunity  of  pajring  the  tax  and  saving  the 
land  from  forfeiture  and  sale.  It  is  equally  important 
that  he  should  have  an  opportunity  to  redeem  the  land 
after  it  has  been  sold  for  taxes.  These  opportunities 
are  not  afforded  unless  his  land  is  identified  by  some 
pertinent  description  or  designation.  The  one  used  in 
this  instance  is  not  pertinent  or  applicable  to  the  land 
in  question,  and  did  not  furnish  the  owner  any  fair 
means  of  identification.  The  description  may  have  in- 
cluded some  of  the  land  in  suit,  but  how  mudi,  or,  if  a 
part,  what  part  of  the  whole,  was  taxed  and  sold  can- 
not be  determined  from  the  inapt  and  indefinite  de- 
scription employed.  The  court  ruled  correctly  in  hold- 
ing the  tax  deed  to  be  invalid. 

It  may  be  noted,  in  passing,  that  there  was  omitted 
from  the  tax  deed  the  county  and  state  in  which  the 
assignee  of  the  tax-sale  certificate  resided.  This  is  a 
prescribed  recital  in  the  statutory  form. 

Another  objection  made  to  the  deed  is  that  the  seal 
of  the  county  clerk,  instead  of  the  seal  of  the  county, 
was  affixed.    There  is  a  recital  in  the  instrument  that 
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the  counlQr  clerk  has  affixed  the  seal  of  the  county. 
Under  the  authority  of  the  recent  case  of  Clarke  v. 
TMen,  72  Kan.  574,  B4  Pac.  139,  this  must  be  deemed 
a  sufficient  authentication.  The  judgment  is  affirmed. 
AU  the  Jwtices  concumn^. 


IfS  *^  RosiNA  Zibold  et  al.  v.  Ruth  Rbneeb. 

'  ^  No.  14.689.      (85  Pac.  290.) 

SYLLABUS  BY  THE  COURT. 

1.  Intoxicating  XiiQUCOts — Injury  to  Wife — Consequential  Dam- 
ages. Under  section  2465  of  the  General  Statutes  of  1901, 
if  a  wife  be  injured  in  her  means  q£  suf^ort  as  the  result  o^ 
an  act  committed  by  her  intoxicated  husband*  tiie  person  who 
sold  or  gave  to  him  the  liquors,  the  use  of  vhioh  produced  the 
intoxication,  mU  be  liable  to  her  in  damages.  Thi?  statute 
creates  a  cause  of  action  unknown  to  the  qommon  law,  and 
autiiorizes  a  recovery  for  both  proximate  and  remote  in- 
juries. 

2. PeHtion — Conviction  of  Murdep — Intooneatian.  Where, 

in  an  action  by  a  wiie  for  loss  of  means  of  support  agaioat 
one  who  is  cdaimed  to  have  sold  her  husband  intoxicating 
liquors,  by  the  use  of  which  he  became  intoxicated,  it  is  al- 
leged in  the  petition  that  while  so  intoxicated  he  committed 
a  homicide,  was  convicted  of  murder  in  the  first  degree,  and 
sentenced  to  death,  and  confinement  in  the  penitentiary  un- 
til Buoh  time  as  an  order  should  be  issued  by  iihe  ggvemor  for 
his  execuitiop,  the  allegation  l^iat  he  was  ^xmyicted  pf  murder 
in  the  first  degree  is  cot,  as  a  matter  of  law,  equivalent  to  an 
allegation  tiiat  he  was  not  intoxicated  when  he  committed  the 
homicide. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  jud^e.  Opinion  filed  March  10,  1906.  Af- 
firmed. 

Wagffensr,  DoBter  &  Orr,  for  plaintiffs  in  error. 
C  D.  Walker,  and  /.  L.  Berry,  for  def endaid;  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  Ruth  Reneer  obtauaed  a  judgment 
against  Rosina  Zibold  and  Emma  H^i^gelin  upon  a  peti- 
tion whieh  flitaited,  substantially,  that  she  was  the  wife 
of  William  D.  Re^neer;  that  the  defendants  were  part- 
ners engaged  in  the  manufacture  and  sale  of  intoxi- 
catii^  li^ors^  especially  of  beer,  near  the  southwest 
parf  of  the  limits  of  the  city  of  Atchison;  that  on  Sun- 
day, Jjuie  3, 1900,  the  defendants  and  their  authorized 
agents^  Carl  Sheele  and  Kelly  Haegelin,  at  the  brewery 
of  the  defendants,  )mlawf ully  sold,  furnished  and  gave 
to  plaMitifTs  hushai^,  and  J.  Burchart  and  C.  T.  Oath- 
out,  quantities  of  beer,  which  they  drank,  whereby 
they  beoiwe  intoxicated  and  were  made  boisterous, 
.^lustfrrelsome^  and  wholly  indifferent  and  oblivious  to 
conditions  surrounding  them ;  that  while  in  this  condi- 
tioQ  WiUifuaa  O.  Reneer  shot  and  instantly  killed 
Bur<^rt  find  Oatfaout;  that  in  consequence  thereof  he 
was  infonned  against,  tried,  and  convicted  of  murder 
in  the  first  <)egree,  and  was  on  the  15th  day  of  Decem- 
ber, 1900,  s^itenced  to  death,  and  committed  to  the 
penitentiary,  the]:^e  to  be  confined  and  kept  at  hard  la- 
bor wdAH  his  execution  upon  a  ^^rrant  of  the  governor 
of  ihe  state;  that  he  still  remained  so  confined,  and 
would  ever  continue  so  to  be  until  he  should,  be  exe- 
cuted. A  stateq^ent  followed  concerning  the  earning 
capacity  of  William  D.  Reneer,  and  his  age,  and  the 
plaintiff's  dep^deifice  upon  his  labor  and  personal  eam- 
ii^gs  fer  her  m^eans  of  support,  of  which  she  was  de- 
prived AS  a  result  of  the  intoxication  of  her  husband 
j9iiX)diioed  by  1*ie  ijise  of  the  beer  so  furnished  by  the  de- 
fendants to  him. 

A  demurrer  was  interposed  to  this  pddtion,  which 
was  overruled.  A  trial  was  had,  and  a  verdict  and 
j.udgment  rendered  for  the  plaintiff  in  the  sum  of 
$5000.  T^is  proceeding  is  prosecuted  to  reverse  the 
judgment. 
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Several  assignments  of  error  are  argued  at  length 
in  the  briefs.  The  two  vital  questions,  however,  are 
presented  by  the  demurrer  to  the  petition.  It  is  con- 
tended, first,  that  the  petition  shows  upon  its  face  that 
the  sale  of  the  intoxicating  liquors  by  the  defendants 
to  the  plaintiff's  husband  was  not  the  direct  and  proxi- 
mate cause  of  her  loss ;  second,  that  the  petition  states 
that  Reneer  was  convicted  of  murder  in  the  first  de- 
gree for  the  killing  of  Burchart  and  Oathout,  which  is 
conclusive  that  he  was  not  intoxicated  when  he  com- 
mitted the  homicide,  and,  therefore,  the  act  of  the  de- 
fendants in  furnishing  the  intoxicating  liquors  was  not 
the  proximate  cause  of  plaintifTs  loss  of  means  of  sup- 
port. 

There  is  no  principle  better  settled  at  common  law 
than  that  recoverable  damages  must  be  the  proximate 
result  of  the  wrongful  act  complained  of,  or  that  the 
wrongful  act  complained  of  must  be  the  immediate  and 
proximate  cause  of  the  injury  for  which  a  recovery  is 
sought.  Assuming  that  if  the  plaintiff  be  confined  to 
this  common-law  rule  she  cannot  succeed  in  her  action, 
the  demurrer  to  the  petition  should  have  been  sus- 
tained, because  the  sale  of  the  intoxicating  liquors  to 
Reneer  and  his  intoxication  from  the  use  thereof  were 
not  the  immediate  and  direct  cause  of  the  plaintifTs 
loss.  The  murder,  arrest,  trial,  conviction,  and  sen- 
tence, resulting  in  the  confinement  of  her  husband  in 
the  penitentiary,  constitute  an  independent,  interven- 
ing cause,  which  was  the  proximate  cause  of-  her  loss 
of  support.  Under  the  common-law  rule  the  furnishing 
of  the  intoxicating  liquor  was  only  the  cause  of  the 
cause.  The  statute  under  which  plaintiff  seeks  to  re- 
cover reads : 

"Every  wife,  .  .  .  who  shall  be  injured  in  per- 
son or  property,  or  means  of  support,  by  any  intoxi- 
cated person,  or  in  consequence  of  intoxication,  habit- 
ual or  otherwise,  .  .  .  shall  have  a  right  of  action, 
in  his  or  her  own  name,  against  any  person  who  shall, 
by  selling,  bartering  or  giving  intoxicating  liquors, 


Digitized  by  LjOOQIC 


Vol.  73.  JANUARY  TERM,  1906. 315 

Zibold  v.  Reneer. 

have  caused  the  intoxication  of  such  person,  for  all 
damages  actually  sustained,  as  well  as  for  exemplary 
damages;  and  a  married  woman  shall  have  the  right 
to  bring  suits,  prosecute  and  control  the  same,  and  the 
amount  recovered,  the  same  as  if  unmarried."  (Gen. 
Stat.  1901,  §  2465.) 

Similar  statutory  provisions  are  found  in  several  of 
the  states,  but  the  decisions  of  the  courts  construing 
them  are  not  in  harmony  on  the  proposition  contended 
for  by  plaintiffs  in  error.  By  an  act  approved  Feb- 
ruary 27,  1873,  regulating  the  sale  of  intoxicating 
liquors  in  Indiana,  it  was  provided : 

"In  addition  to  the  remedy  and  right  of  action  pro- 
vided for  in  section  8  of  this  act,  every  husband,  wife, 
.  .  .  or  other  person  who  shall  be  injured  in  person 
or  property,  or  means  of  support,  by  any  intoxicated 
person,  or  in  consequence  of  the  intoxication,  .  •  . 
shall  have  a  right  of  action  .  .  .  against  any  per- 
son or  persons  who  shall,  by  selling,  bartering,  or  giv- 
ing away  intoxicating  liquors,  have  caused  the  intoxi- 
cation, in  whole  or  in  part,  of  such  person."  (Laws  of 
Ind.,  1873,  ch.  59,  §  12.) 

In  the  case  of  Krach  et  al.  v.  Heilman,  53  Ind.  517, 
Erach  sold  and  furnished  intoxicating  liquors  to  Heil- 
man, of  which  the  latter  drank  until  he  became  so  in- 
toxicated that  he  was  compelled  to  lie  down  in  the 
bottom  of  his  wagon  while  returning  home.  A  barrel 
of  salt  in  the  wagon  fell  upon  him,  causing  his  death. 
His  widow  brought  an  action  to  recover  damages  for 
her  loss  of  means  of  support,  and  the  court  held  that 
she  could  not  recover  because  the  selling  of  the  intoxi- 
cating liquors  to  Heilman  was  not  the  immediate  and 
proximate  cause  of  the  plaintiff's  loss.^  It  was  said  in 
the  opinion  that  "the  rule  of  law  is  that  the  immediate, 
and  not  the  remote,  cause  of  an  event  is  regarded." 
(Page  523.)  The  court's  attention  does  not  appear  to 
have  been  turned  to  the  statute  under  which  the  right 
of  action  was  given,  nor  does  there  appear  to  have  been 
any  attempt  to  discover  its  meaning.  No  reference  was 
made  to  the  provision  of  the  statute  which  gave  the 


Digitized  by  LjOOQIC 


816  SUPREME  COURT  OF  KANSAS. 

Zibold  V.  Reneer. 

cause  of  ^action,  nor  any  attempt  made  to  construe  it, 
or  give  its  language  any  meaning,  except  to  determine 
that  it  created  a  new  cause  of  action.  The  doctrine  of 
this  case  was  followed  in  Collier  v.  Early,  54  Ind.  559, 
and  in  Baches  v.  Dant,  55  Ind.  181,  witiiout  comment 
and  without  any  reference  to  the  statute  or  to  its  appli- 
cation to  such  actions.  Subsequently,  in  the  case  of 
DurUap  v.  Wagner,  85  Ind.  529,  44  Am.  Rep.  42,  the 
court  criticized  Krach  et  al.  v.  Heilman,  supra,  and  the 
cases  following  it,  in  this  language: 

"It  is  difficult,  if  not  impossible,  to  reconcile  the 
doctrine  of  the  case  under  immediate  mention  with  the 
earlier  cases  of  Fountain  v.  Draper,  49  Ind.  441,  Eng- 
lish V.  Beard,  51  Ind.  4S9,  and  Bamaby  v.  Wood,  50 
Ind.  405,  or  the  later  one  of  Schlosser  v.  State,  ex  ret., 
56  Ind.  82.  Nor  has  the  doctrine  anywhere  found 
favor;  on  the  contrary,  it  has  been  disapproved.'' 
(Page  533.) 

In  the  later  case  of  Homire  v.  Half  man,  156  Ind.  470,^ 
60  N.  E.  154,  the  defendant  sold  intoxicating  liquor, 
to  plaintiff's  husband,  by  the  use  of  which  he  became 
intoxicated,  and  while  intoxicated  shot  and  killed  Seth 
Nease,  for  which  he  was  convicted  of  murder  and  cour 
fined  in  the  penitentiary.  The  action  was  to  recover 
damages  for  loss  of  support,  under  a  statute  somewhat 
different  in  form  but  in  substance  and  effect  identical 
with  the  one  before  the  court  in  Krach  et  al.  v.  Heilman, 
supra.  A  recovery  was  had,  and  the  court  quoted  and 
relied  upon  the  rule  of  construction  adopted  in  Beers  v. 
Walhizer,  50  N.  Y.  Supr.  Ct.  254.  From  an  examina- 
tion of  these  cases  it  will  be  seen  that  the  common-law 
rule  of  recovery  announced  in  Krach  et  al.  v.  Heilman 
is  not  now  the  law  in  Indiana.  The  Indiana  statute  is 
worded  like  our  own,  except  that  ours  uses  the  words 
"in  consequence  of  such  intoxication"  where  the  Indi- 
ana statute  uses  the  words  "on  account  of  the  use  of 
such  intoxicating  liquors,  so  sold." 

Our  attention  is  also  called  to  the  cases  of  Shugart  v. 
Egan,  83  111.  56,  25  Am.  Rep.  359,  Schmidt  et  al.  v. 
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Mitchell,  84  111.  195,  26  Am.  Rep.  446,  and  Schtdte  v. 
ScMeeper,  210  111.  357,  71  N.  E.  325,  wherein  that 
court,  in  construing  a  statute  substantially  like  our 
own,  held  that  the  furnishing  of  the  intoxicating 
liquor  must  be  the  proximate  cause  of  the  injury  or 
loss  for  which  a  recovery  is  sought,  or,  in  other  words, 
that  the  common-law  rule  was  not  changed  by  the 
statute. 

It  is  probable  that  there  are  other  states  which  have 
adopted  the  Illinois  rulte  of  construction,  and  while  such 
precedents  are  ot  great  weight  the  reasoning  is  neither 
convincing  nor  satisfactory.  The  legislature  created 
a  right  of  action  unknown  to  the  common  law ;  in  creat- 
ing this  new  right  it  could,  And  did,  extend  the  rule  to 
include  consequential  and  remote  damages. 

The  excessive  use  of  intoxicatiiig  liquors  as  a  bever- 
age is  an  unmixed  evil.  The  only  purpose  accomplished 
by  it  is  to  breed  and  propagate  vice.  The  legislative 
shafts  have  been  leveled  at  this  practice  in  nearly,  if 
not  every,  state  and  in  almost  every  conceivable  man- 
ner which  looked  toward  ite  regulation,  control,  or  en- 
tire suppression.  It  is  quite  in  accord  with  this  policy 
that  Kansas  passed  the  statute  invoked  by  the  defend- 
ant in  error.  It  was  known  to  the  legislature,  as  it  is 
to  all  other  persons,  that  the  use  of  intoxicating  liquors 
as  a  beverage  makes  drunkards;  that  an  intoxicated 
person  is  incapable  of  caring  for  himself,  is  always  in 
danger  of  being  injured,  and  is  likely  to  inflict  injury 
upon  others,  at  the  cost  of  his  liberty — ^possibly  his 
life;  that  he  habitually  neglects  his  business  and 
family;  that  the  harm  resulting  from  the  excessive  use 
of  intoxicating  liquors  always  falls  most  pitilessly  upon 
the  dependents  of  the  user,  not  infrequently  pauperiz- 
ing himself  and  family.  The  idea  naturally  suggested 
itself  to  the  legislature  that  if  the  sellers  of  intoxicants 
were  made  liable  to  those  who  should  sustain  injury  to 
person  or  property  or  means  of  support  by  an  intoxi- 
cated person,  or  in  consequence  of  intoxication,  the 
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hazard  would  be  so  great  that  fewer  persons  would  en- 
gage in  the  business,  and  those  who  should  engage  in 
it  would  exercise  more  caution.  The  legislature,  there- 
fore, gave  a  cause  of  action  and  created  a  liability  for 
these  injuries  where  none  existed  at  common  law. 

It  is  apparent  that  it  was  the  intention  of  the  legisla- 
ture to  make  this  remedy  effective  and  of  practical 
utility,  and  that  its  enforcement  should  not  be  ham- 
pered by  technical  comnion-law  rules.  It  was  intended 
to  provide  a  remedy  against  the  persons  furnishing 
the  liquor  which  should  produce  the  intoxication,  where 
the  injuries  sustained  in  person,  property  or  means  of 
support  should  result,  in  whole  or  in  part,  from  such 
intoxication.  Any  other  construction  would,  in  a  large 
measure,  defeat  the  object  of  the  statute.  Persons  who 
are  openly  engaged  in  a  business  prohibited  by  law,  the 
results  of  which  are  to  enrich  themselves  and  make 
paupers  and  criminals  of  others,  have  no  complaint 
against  a  liberal  construction  of  a  statute  intended  to 
make  them  responsible  in  civil  damages  to  those  who 
have  been  injured  as  a  result  of  the  illegal  traffic  in 
which  they  are  engaged. 

This  court  does  not  stand  alone  in  this  construction 
of  the  statute.  There  are  many  cases  which  hold  that 
these  statutes  creating  a  new  cause  of  action  by  their 
terms  clearly  eliminate  the  common-law  rule  of  proxi- 
mate cause,  and  that  the  plaintiff  may  recover  where 
the  loss  sustained  is  the  result  of  intoxication  induced, 
in  whole  or  in  part,  by  liquors  furnished  by  the  defend- 
ant. Among  these,  the  leading  case  is  Beers  v.  Wal- 
hizer,  50  N.  Y.  Supr.  Ct.  254.  The  statute  under  con- 
sideration was  substantially  like  ours.  The  facts  upon 
which  the  plaintiff  relied  were  that  the  defendant  sold 
her  husband  intoxicating  liquors,  the  use  of  which 
caused  him  to  become  intoxicated;  and  while  intoxi- 
cated, and  in  consequence  thereof,  he  shot  and  killed 
one  Banfield,  for  which  he  was  arrested,  convicted,  and 
sentenced  to  a  term  of  years  in  the  penitentiary.    The 
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contention  there,  as  here,  was  that  the  selling  of  the  in- 
toxicating liquor  was  not  the  proximate  C£^se  of  the 
loss  sustained  by  the  plaintiff.  It  was  said  in  the 
opinion : 

"Under  the  act  it  is  necessary  that  two  facts  should 
concur  besides  the  sale  or  gift  of  the  liquor  by  the  de- 
fendant to  constitute  a  cause  of  action,  to  wit,  intoxi- 
cation resulting  from  its  use,  in  whole  or  in  part,  and 
the  loss  of  the  means  of  support  by  the  plaintiff  in  con- 
sequence of  such  intoxication.  The  statute  requires 
nothing  more.  The  act  itself  establishes  a  rule  of  evi- 
dence applicable  to  and  controlling  in  all  cases  arising 
under  its  provisions,  which  in  some  respects  is  new, 
and  has  produced  a  radical  change  of  the  common-law 
rule.  The  statute  makes  no  distinction  whether  the 
loss  of  the  means  of  support  is  the  direct  or  remote  re- 
sult of  the  intoxication.  It  only  requires  that  it  should 
be  established  that  the  loss  of  the  means  of  support  is 
the  result  of  such  intoxication.''    (Page  256.) 

This  doctrine  wa3  approved  and  followed  in  Homire 
V.  Half  man,  156  Ind.  470,  60  N.  E.  154.  In  the  case  of 
Bertholf  v.  O'ReiUy,  74  N.  Y.  509,  30  Am.  Rep.  323, 
the  court  said:  • 

"The  legislature  .  .  .  may  change  the  rule  of 
the  common  law,  which  looks  only  to  the  proximate 
cause  of  the  miscliief ,  in  attaching  legal  responsibility, 
and  allow  a  recovery  to  be  had  against  those  whose  acts 
contributed,  although  remotely,  to  produce  it.  This  is 
what  the  legislature  has  done  in  the  act  of  1873.'^ 
(Page  524.) 

In  the  case  of  Volans  v.  Owen  et  (il.,  74  N.  Y.  526, 
529, 30  Am.  Rep.  337,  it  was  remarked : 

"Both  direct  and  consequential  injuries  are  plainly 
included  in  the  remedy  given,  and  the  legislature,  by 
giving  a  right  of  action  for  injury  to  'means  of  support' 
— a  cause  of  action  unknown  to  the  conmion  law — evi- 
dently intended  to  create  a  new  ground  and  right  of 
action." 

In  Mead  v.  Stratton  et  al.,  87  N.  Y.  493,  41  Am.  Rep. 
386,  it  was  held  that  the  statute  provided  for  a  re- 
covery by  action  for  injuries  to  person  or  property  or 
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means  of  sui>port,  without  any  restriction  whatever, 
and  that  both  direct  and  conseqfuential  injuries  were  in- 
cluded. It  is  evident  that  the  legislature  intended  to 
go,  in  such  a  case,  far  beyond  anything  known  to  the 
common  law,  and  to  provide  a  remedy  for  injuries  oc- 
casioned by  one  who  was  instrumental  in  producing, 
or  who  caused,  such  intoxication.  The  same  interpreta- 
tion was  placed  upon  the  statute  in  Neu  v.  McKechnie 
et  al.,  95  N.  Y.  632,  47  Am.  Rep.  89. 

The  contention  that  the  allegatkm  in  the  peHtiim  that 
Reneer  was  convicts  of  murder  in  the  first  degrfefe  is 
conclusive  that  he  was  not  intoxicated  when  he  com- 
mitted the  homicide  cannot  be  sustained.  The  reason- 
ing upon  this  proposition  is  that  one  cannot  be  con- 
victed of  murder  in  the  first  degree  who  is  intoxicated 
at  the  time  of  the  commission  of  the  homicide.  Intoxi- 
cation is  not  of  itself  a  defense  to  a  charge  of  murdef 
in  the  first  degree.  It  does  not  follow  that  because  a 
man  is  intoxicated  his  mind'  is  necessarily  so  enfeebled 
thereby  that  he  is  incapable  of  deliberating  or  forming 
a  purpose.  One  may  be  intoxicated  and  ^itertiain,  and 
act  from,  malice;  he  may  be  intoxicated  and  entertain 
a  determination  to  commit  murdisr;  indeed,  the  intoxi- 
cation may  suggest  the  murderous  thought.  For  a  per- 
son to  be  too  d!runk  to  entertain  an  intent  to  kill  it 
would  seem  that  he  would  have  to  be  too  drunk  to  en- 
tertain an  intent  to  shoot.  (The  State  v.  White,  14 
Kan.  538;  The  State  v.  Mowry,  37  Kan.  369,  15  Pac 
282;  The  State  v.  O'NeU,  61  Kan.  651,  33  Pac.  287,  24 
L.  R.  A.  555.) 

The  other  assignments  of  error  have  b^n  examined, 
and  nothing  prejudicial  to  the  plaintiffs  in  error  is 
found.    The  judgment  is  affirmed. 

All  the  tTustices  concur*ring. 
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Sarah  E.  Wilkins  v.  Barney  Lee,  jr.,  et  al.         m  _m 

No.  14,641.     (85  Pac  140.) 
SYLLABUS  BY  THE  COURT. 

Tbbspass— l^oZ  Estate— BUI  of  Particulars.  The  bill  of  par- 
ticulars involved  in  this  controversy  examined  and  held  not 
to  state  a  cause  of  action  for  trespass  on  real  estate  within 
the  meaning  of  section  6  of  the  code  of  civil  procedure  before 
justices. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.  Opinion  filed  March  10,  1906.  Af- 
firmed. 

/.  M.  ChaUi88,  for  plaintiff  in  error. 
Adams  &  CoriUm,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Burch,  J. :  The  question  for  decision  in  this  case  is 
whether  a  bill  of  particulars  filed  before  a  justice  of 
the  peace  states  a  cause  of  action  for  trespass  on  real 
estate.  If  it  does  the  matter  was  beyond  his  jurisdic- 
tion, the  damages  claimed  exceeding  $100.  (Justices' 
Code,  §  6;  Gen.  Stat.  1901,  §  5233.) 

The  justice  rendered  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  district  court  and  the 
plaintiff  was  again  successful.  The  question  of  juris- 
diction was  first  raised  by  a  motion  filed  after  the  trial 
in  the  district  court.  The  motion  was  denied.  The  de- 
fendant then  commenced  a  separate  suit  to  enjoin  the 
enforcement  of  the  judgment  of  the  district  court  on 
the  ground  that  it  is  utterly  void.  Having  been  denied 
that  relief  he  prosecutes  this  proceeding  in  error.  The 
bill  of  particulars  reads  as  follows : 

"Plaintiff  for  cause  of  action  alleges :  That  he  is  the 
owner  by  lease  of  certain  crops,  to  wit,  com,  hay,  and 
grass,  on  what  is  known  as  the  Cavanaugh  farm,  in 
Mount  Pleasant  township,  Atchison  county,  Kansas, 
and  at  all  times  hereinafter  mentioned  was  such  owner 

21—78  KAN. 
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of  said  crops  so  growing  on  said  premises ;  that  the  de- 
fendant is  the  owner  of  certain  cattle  which  were  kept 
on  adjoining  land  part  of  the  time,  and  permitted 
them  to  trespass  upon  the  land  of  this  plaintiff,  and 
permitted  the  division  fence  between  the  land  of  the 
plaintiff  and  the  land  on  which  she  permitted  said 
cattle  to  run  to  become  down  «o  that  the  same  was  not 
a  legal  fence  or  sufficient  to  prevent  the  said  cattle  from 
trespassing  upon  the  land  of  this  plaintiff,  and  said  cat- 
tle did  trespass  upon  the  lands  of  this  plaintiff,  and  did 
enter  thereon  through  the  said  insufficient  fence  of  the 
defendant,  and  did  tramp  down  and  eat  and  destroy  all 
the  corn  on  fourteen  acres  thereof,  and  did  ^mage 
and  destroy  a  part  of  a  twenty-<acr^  field,  and  did 
tramp,  eat  and  destroy  several  acres  of  gra£»  and 
meadow  of  the  plaintiff;  in  all  to  his  damage  in  the 
sum  of  $200. 

''Whereof,  plaintiff  asks  judgment  against  the  said 
defendant  for  the  sum  of  $200  and  the  costs  of  this 
action." 

It  has  been  decided  by  this  court  that  the  action  re- 
ferred to  in  section  6  of  the  justices'  code  is  the  equiva- 
lent of  the  common-law  action  of  trespass  qtiare 
clausum  f regit.  (Kaub  v.  Mitchell,  12  Kan.  57,  60 ;  St. 
L.  &  S.  F.  Rly.  Co.  v.  Sharp,  27  Kan.  134.)  It  has  also 
been  decided  by  this  court  that  trespass  qtmre  dausum 
f regit  is  a  possessory  action  brought  because  of  a  dis- 
turbance of  the  peaceable  possession  of  plaintiff. 
(Hefley  v.  Baker,  19  Kan.  9.) 

The  gist  of  the  action  is  the  wrongful  entry — ^the 
breaking  in  upon  and  the  interruption  of  the  quietude 
of  the  plaintiff's  possession,  and  whatever  follows  in 
the  nature  of  damages  to  'buildings,  fences,  crops  or 
other  property  is  mere  aggravation.  To  maintain  the 
action,  possession  of  the  premises  upon  which  the 
property  destroyed  is  situated,  by  the  plaintiff  person- 
ally or  by  his  tenant,  is  indispensable.  {Loring  v. 
Rockwood,  13  Kan..  178,  181;  Fitzpatrick  v.  Gehhart, 
7  Kan.  35,  42.)  The  decisions  of  other  states  to  this 
effect  are  collated  in  volume  46  of  the  American  Di- 
gest, Caitury  edition,  page  295.    Without  something 
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to  indicate  that  the  pleader  intended  to  allege  and  rely 
upon  possession  as  an  element  of  his  cause  of  action 
no  issue  could  be  framed  upon  that  subject;  no  proof 
could  be  offered  concerning  it,  and  no  judgment  could 
be  rendered  presupposing  possession  in  the  plaintiff. 

The  bill  of  particulars  contains  no  allegation  relating 
to  possession.  Much  stress  is  laid  upon  the  fact  that 
it  makes  several  references  to  "land  of  the  plaintiff." 
The  first  paragraph,  however,  limits  the  meaning  of 
all  such  expressions  to  the  Cavanaugh  farm  in  Mount 
Pleasant  township,  which,  so  far  as  the  pleading 
shows,  may  have  been  in  the  possession  of  Cavanaugh 
or  any  one  else  other  than  the  plaintiff,  with  no  right 
in  the  plaintiff  under  his  lease  except  to  enter  and 
gather  his  com  and  cut  ihis  meadow. 

The  allegations  relating  to  the  neigligence  of  the  de- 
fendant in  permitting  the  division  fence  between  the 
lands  of  the  respective  parties  to  become  defective,  so 
that  it  no  longer  constituted  a  legal  fence,  are  quite 
foreign  to  an  action  of  trespass  quure  clavsum  f regit. 
They  are,  however,  characteristic  of  an  action  on  the 
case  for  damages  occasioned  by  cattle  negligently  al- 
lowed to  escape,  and  clearly  indicate  the  theory  upon 
which  the  bill  of  particulars  was  drawn. 

It  is  immaterial  th^  the  allegations  may  not  be  en- 
tirely sufficient  to  make  a  case  under  the  fence  law. 
That  fact  does  not  destroy  jurisdiction,  and  the  pleader 
certainly  did  not  intend  to  state  a  case  which  the  court 
could  not  try  at  all.  It  is  immaterial  that  growing 
crops  and  hay  are  regarded  for  almost  all  purposes  as 
forming  a  part  of  the  real  estate.  Trespass  on  the 
case  was  a  conunon  form  of  action  for  the  recovery  of 
damages  for  injuries  to  such  property,  and  that  it  may 
be  employed  under  circumstances  similar  to  those  un- 
der consideration  is  shown  by  the  decision  in  St.  L.  & 
S.  F.  Rly.  Co.  V.  Sharp,  27  Kan.  134. 

If  the  character  of  the  action  were  more  doubtful 
than  it  appears  to  be  the  bill  of  particulars  should  be 
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given  a  liberal  interpretation  in  favor  of  jurisdiction. 
The  plaintiff  in  error  submitted  to  the  authority  of  both 
courts  until  each  one  had  decided  against  him,  and  now 
ought  not  to  be  permitted  to  defeat  the  jurisdiction 
he  so  long  acknowledged  upon  any  but  the  most  meri- 
torious ground. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


Sarah  E.  Wisner  v.  The  Board  op  County  Com- 
missioners OF  THE  County  of  Barber  et  al. 

No.  14.542.      (86  Pac  288.) 
SYLLABUS  BY  THE  COURT. 

Petition — Alteration  of  a  Public  Road.  A  defective  statement 
of  the  change  prayed  for  will  not  render  void  a  petition  for 
the  alteration  of  a  public  road,  where  notwithstanding  such 
defect  the  purpose  of  the  petition  can  be  gathered  from  the 
language  used. 

Error  from  Barber  district  court;  Preston  B.  Gil- 
LETT,  judge.    Opinion  filed  March  10,  1906.    Affirmed. 

Noble  &  Tincher,  for  plaintiff  in  error. 
C.  C.  Coleman,  attorney-general,  and  Samuel  Griffin, 
county  attorney,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  A  petition  was  presented  to  the  commis- 
sioners of  Barber  county  for  the  alteration  of  a  high- 
way. Viewers  were  appointed,  and  upon  their  report 
the  board  ordered  the  desired  change.  Mrs.  Sarah  E. 
Wisner,  a  landowner  whose  interests  were  affected, 
Hied  a  petition  in  error  in  the  district  court  attacking 
the  validity  of  the  proceedings  upon  the  ground  that 
the  road  petition  was  void  and  conferred  no  jurisdic- 
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tion  on  the  county  board,  for  the  reason  that  it  did 
not  intelligibly  indicate  what  action  the  petitioners 
wished  to  have  taken.  The  district  court  held  that  the 
petition  was  sufficient,  and  rendered  judgment  accord- 
ingly. Mrs.  Wisner  prosecutes  error.  The  road  peti- 
tion in  question  reads  as  follows : 

"The  undersigned  petitioners,  householders  of  the 
county  of  Barber,  state  of  Kansas,  and  residing  in  the 
vicinity  of  the  road  herein  prayed  for,  respectfully  pe- 
tition your  honorable  body  to  cause  to  be  reviewed, 
altered,  and  chanj^ed,  the  following-described  road, 
viz.: 

"Road  No.  141,  commencing  at  the  southeast  comer 
of  the  southwest  quarter  (Y^  of  the  southwest  quar- 
tered) of  section  three  (3),  township  thirty-two  (32) 
south,  of  range  ten  (10)  west  of  the  sixth  P.  M.; 
thence  north  on  quarter  quarter-line,  according  to  the 
Tweedale  survey  of  1884,  to  intersect  original  road  No. 
141,  said  road  to  be  forty  feet  wide.  And  your  peti- 
tioners will,  as  in  duty  bound,  ever  pray,  etc." 

The  defendants  in  error  maintain  that  the  obvious 
tneajiing  of  this  is  that  the  petitioners  ask  that  road 
No.  141  be  changed  so  as  to  conform  to  the  description 
given.  The  plaintiff  in  error  insists  that  to  have  that 
effect  the  petition  should  have  employed  some  such 
formula  as  the  following:  "To  cause  to  be  reviewed, 
altered  and  changed  the  following-numbered  road,  viz., 
road  No.  141,  so  that  said  road  shall  be  located  as  fol- 
lows, commencing,"  etc 

Clearness  would  doubtless  have  been  promoted  by 
such  a  statement,  but  we  think  the  form  that  was  used 
was  capable  of  being  construed  to  mean  the  same  thing. 
It  is  plain  that  such  is  the  meaning  intended,  or  that 
there  is  an  entire  failure  to  express  any  intelligible 
idea.  The  effort  should  of  course  be  to  give  force  to 
the  language  employed,  if  possible,  rather  than  to  re- 
ject it  as  meaningless.  We  think  the  court  properly 
held  that  the  petition  was  sufficient. 

The  district  court  dismissed  the  petition  in  error  in- 
stead of  affirming  the  action  of  the  commissioners,  but 
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as  it  is  manifest  from  the  record  that  the  ruling  was 
made  upon  the  merits  of  the  controversy  the  form  of 
the  order  is  not  regarded  as  material.    The  judgment 
is  affirmed. 
All  the  Justices  concurring. 


W.  O.  Disney  v.  Thomas  J.  Healey  et  al. 

No.  14,545.      (85  Pac  287.) 
SYLLABUS  BY  THE  COURT. 

1.  Limitation  of  Actions — New  Promiw — ToUing  the  Statute. 
The  petition  in  this  case  had  letters  attached  which  were  al- 
leged to  have  been  written  by  Thomas  J.  Healey,  one  of  the 
makers  of  the  note,  to  the  payee  thereof.  Held,  that  the  let- 
ters were  prima  facie  an  acknowledgment  of  the  debt,  and 
tolled  the  statute  of  limitations  as  to  their  author. 

2.  Contracts — Agreement  by  Grantee  to  Pay  Granule  Debt — 
Liability,  A  grantee  who  accepts  a  deed  of  conveyance  of 
land,  and  by  a  contract  not  set  forth  in  the  deed  agrees  to 
pay  the  grantor's  debt  secured  by  a  mortgage  on  the  land,  is 
liable  on  such  contract  in  an  action  by  the  mortgagee,  even 
if  a  recovery  on  the  note  secured  by  the  mortgage  would 
have  been  barred  by  the  statute  of  limitations  but  for  an 
acknowledgment  of  the  indebtedness  by  the  grantor  which 
tolled  the  statute  as  to  him,  provided  such  acknowledgmoit 
was  made  before  the  conveyance. 

Error  from  Logan  district  court;  James  H.  Reeder, 
judge.  Opinion  filed  March  10,  1906.    Reversed. 

statement. 
This  action  was  commenced  on  the  25th  day  of  Feb- 
ruary,  1905,  by  the  plaintiff  in  error,  in  the  district 
court  of  Logan  county,  upon  a  promissory  note  se- 
cured by  a  real-estate  mortgage  given  by  defendants 
Thomas  J.  Healey  and  wife,  which  note  by  its  terms 
matured  December  1,  1895.  To  the  petition  were  at- 
tached, as  exhibits,  alleged  copies  of  letters  written  by 
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Healey  to  the  plaintiff,  wMck  letters,  it  is  daimed, 
idled  the  statute  of  limitations.  The  petotion  also  air 
leged  thai  shortly  before  the  eommencement  of  the  spc- 
tion  Healey  avd  wife  hacl  conveyed  the  mortgaged 
premises  by  deed  to  defendant  Jordan.  The  d^end^ 
ants  filed  a  general  demurrer  to  the  petition,  which  de- 
murrer was  by  the  court  sustained,  and,  the  plaintiff 
decting  to  stand  upon  hiis  petition,  the  eovart  rendered 
judgment  against  him  and  he  brings  the  case  here  for 
review. 

Lee  Montroe,  W.  F.  Sehoeh,  and  E.  P.  Hotchki8$,  for 
plaintiff  in  error. 

W.  H.  Wagner,  and  Boark  A  Roarkr  for  defendants 
in  error. 

The  opinicm  of  the  ocmrt  was  deUvered  by 

Smith,  J.:  Several  of  the  letters  attached  as  ex- 
hibits to  the  petition  seemed  to  admowleds^  aa  inddbt- 
edness  or  obligation  from  Healey  to  Disney;  probably 
the  following,  under  the  date  of  April  9, 1900,  less  than 
five  years  before  ^he  eommenc^nent  of  this  action,  is 
the  strongest,  to  wit : 

"W.  O.  Disney,  RusseU  Springs,  Kan.:  Dbae  Sm  and 
Friend — ^Yours  enclosing  deed  to  execute  received. 
You  dont  say  anything  about  canceling  my  note.  I  am 
willing  to  make  the  deed,  but  must  have  the  note  and 
mortgage  released,  and  note  returned  to  me. 

Yours  truly,  T.  J.  Healey." 

We  think  this  is  a  sufficient  acknowledgment  of  an 
indebtedness  to  toil  the  statute,  being,  in  effect,  a 
proposition  to  deed  land  in  consideration  of  the  release 
of  the  note  and  mortgage  and  the  return  of  the  note. 
(Prucht  V.  McNee,  40  Kan.  1,  18  Pac.  925.)  Healey 
had  the  legal  title  to  the  land  at  the  time  he  acknowl- 
edged the  indebtedness. 

The  question  remains  whether  the  defendant  Jordan 
was  bound  by  his  alleged  contract  with  Healey  to  as- 
sume and  pay  the  latter's  indebtedness  to  the  plaintiff. 


Digitized  by  VnOOQ IC 


828  SUPREME  COURT  OF  KANSAS. 

Thie  State  v.  Learned. 

It  was  said  by  Mr.  Justice  Brewer,  in  Schmucker  v. 
Sibert,  18  Kan.  104,  26  Am.  Rep.  765 : 

"Where  a  note  and  mortgage  are  once  barred,  a  sub- 
sequent revivor  of  the  note  by  part  pasmient,  promise, 
or  acknowledgment  of  the  payor,  will  revive  the  mort- 
gage so  far  as  it  affects  the  interest  of  the  payor  in  the 
mortgaged  premises."    (Syllabus.) 

The  mortgage,  as  well  as  the  note,  was  therefore 
revived  as  to  Healey  at  the  time  of  the  conveyance,  by 
himself  and  wife,  of  the  land  to  Jordan,  and  the  latter 
took  it  subject  to  the  mortgage  lien,  and  agreed,  in 
consideration,  or  in  part  consideration,  of  such  convey- 
ance, to  pay  the  mortgage  indebtedness.  The  mortgage 
was  reviv^  as  to  him,  and  the  statute  of  limitations  as 
to  him  commenced  to  run  at  the  time  of  such  convey- 
ance.   (Schmucker  v.  Sibert,  supra.) 

The  judgment  of  the  district  court  is  reversed,  and 
a  new  trial  granted. 

AU  the  Justices  concurring. 


The  State  of  Kansas  v.  William  Learned. 

No.  14,711.      (85  Pac  293.) 
SYLLABUS  BY  THE  COUBT. 

1.  Cbiminal  Law — Incest  and  Rape  are  Diatinet  Offenses.  A 
plea  in  bar  of  a  prosecution  for  incest  which  sets  forth  that 
the  defendant  has  been  tried  for,  and  acquitted  of,  the  crime 
of  statutory  rape  upon  the  same  woman,  for  the  same  act,  is 
not  a  good  plea. 

2.  Discharge  of  One  Joint  Defendant  WiU  Not  Avail  the 

Other.  Nor,  in  such  a  case,  is  it  a  good  plea  in  bar  or  a 
sufficient  ground  for  quashing  the  information  that  the  ac- 
tion against  the  woman  who  was  particeps  crinUnis  has,  on 
request  of  the  county  attorney,  becoi  dismissed  and  abated  as 
to  her  for  the  purpose  of  making  her  a  witness  for  the  state. 

8. Incest — Girl  under  Eighteen.    A  man  may  be  guilty 

of  incest  with  a  girl  under  eighteen  years  of  age. 
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Infarmatian  Held  Sufficient.    A  count  of  an  informa- 


tion which  charges  that  at  a  certain  time  and  place,  within 
the  jurisdiction  of  the  court,  a  man  (naming  him)  and  a 
woman  (naming  her) ,  he  being  a  married  man  and  the  grand- 
father of  the  woman,  and  she  being  an  unmarried  woman  and 
being  his  granddaughter,  ''did  then  and  there  unlawfully, 
feloniously  and  incestuously  have  sexual  intercourse  with 
each  other"  is  sufficient,  and  it  is  not  requisite  to  allege  that 
they  committed  adultery,  or  fornication,  with  each  other. 

Appeal  from  Stafford  district  court;  Jermain  W. 
Brinckerhoff,  judge.  Opinion  filed  March  10,  1906. 
Reversed. 

STATEMENT. 

On  the  20th  day  of  April,  1905,  the  county  attorney 
of  Stafford  county,  Kansas,  filed  an  information  in  the 
district  court  against  William  Learned  and  Bertha  M. 
Austin,  charging,  or  attempting  to  charge,  both  of  the 
defendants  jointly  with  incest  with  each  other.  There 
were  six  counts  in  the  information.    The  first  count 

charged  that  the  offense  was  committed  on  the 

day  of  July,  1903,  the  second  count  on  the  - —  day  of 

November,  1903,    the  third  count  on  the day  of 

November,  1903.    The  fourth  and  fifth  counts  charged 

the  offenses  as  having  been  committed  on  the day 

of  February,  1904,  and  subsequently  to  the  12th  day  of 
the  month.    The  sixth  count  charged  that  the  offense 

was  committed  on  the day  of  June,  1904.    Each 

count,  after  the  first,  charged  that  the  offense  therein 
alleged  was  separate  and  distinct  from  any  offense 
charged  in  any  other  count  in  the  information.  At  the 
October,  1905,  term  of  court,  the  case  being  called,  the 
county  attorney  requested  the  court  to  discharge 
Bertha  M.  Austin,  for  the  purpose  of  using  her  as  a 
witness  in  the  action,  which  request  was  allowed.  She 
was  discharged,  and  the  action  was  abated  as  to  her. 
Thereupon  the  defendant.  Learned,  filed  his  plea  in  bar 
to  the  first  five  counts  of  the  information,  and,  as 
grounds  therefor,  alleged  that  prior  to  the  8th  day  of 
February,  1905,  an  information  had  been  duly  filed 
against  him  in  the  district  court  of  Stafford  county 
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charging  him  with  the  crime  of  statutory  rape  against 
the  person  of  Bertha  M.  Austin;  that  on  the  8th  day  of 
February^  1905,  the  court  having  full  jurisdiction  of 
the  premises,  he  had  been  tried  by  a  jury  on  the  charge, 
and  acquitted;  that  the  offense  of  which  he  had  been 
acquitted  was  the  same  as  the  offenses  set  out  in  counts 
1,  2,  3,  4,  and  5;  and  that  he  should  not  again  be  put 
in  jeopardy  so  far  as  those  counts  were  concerned.  The 
state  filed  its  answer  and  admitted  the  trial  and  ac^ 
qnittal  of  Learned  as  pleaded,  but  alleged  that  only  one 
offense  was  charged  in  the  former  action,  and  that  it 
was  not  the  same  offense  as  charged  in  counts  1,  2,  8, 
4  and  5  in  this  action ;  that  the  former  offense  of  which 
Learned  was  acquitted  and  the  five  offensea  charged  in 
the  information  in  question  were  not  the  same  in  law 
nor  in  fact;  and  that  the  only  matter  involved  in  the 
former  action  was  whether  Learned  had  sexual  inter- 
course with  Bertha  M.  Austin  prior  to  the  12th  day  of 
February,  1904,  and  subsequently  to  the  1st  day  of 
January,  1904.  It  was  also  alleged  in  the  answer  and 
admitted  by  the  defendant  that  Bertha  M.  Austin  be- 
came eighteen  years  of  age  on  the  12th  day  of  Febru- 
ary, 1904.  To  this  answer  the  defendant  filed  a  gen- 
eral demurrer.  On  the  hearing  thereof  the  court  sus- 
tained the  demurrer,  so  far  as  the  same  rdated  to 
counts  1,  2  and  3  of  the  information,  abating  the  ac- 
tion as  to  those  counts,  and  overruled  the  same  as  to 
counts  4  and  5.  The  state  reserved  the  question  as  to 
the  ruling  on  counts  1,  2,  and  3.  Thereupon  the  de- 
fendant filed  a  motion  to  quash  the  information  as  to 
counts  4,  5,  and  6,  which  was  allowed  by  the  court,  to 
which  ruling  the  state  excepted  and  reserved  the  ques- 
tion, and,  being  tendered  leave  to  amend  the  informa- 
tion, elected  to  stand  thereon,  and  brings  the  ease  to 
this  court  for  review. 

C.  C  Coleman,  attorney-general,  G.  W.  Alford, 
county  attorney,  and  Ray  H.  Beals,  for  The  State ;  C.  G. 
Webb,  and  T.  W.  Moseley,  of  counsel. 

Henry  C.  Shiss,  and  FairchUd  &  Lewis,  for  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  distinctive  ingredient  of  the  crime  of 
incest  is  the  relationship  of  the  parties,  while  the  dis- 
tinctive ingredient  of  the  crime  of  statutory  rape  is 
the  youthfulness  of  the  female.  The  evidence  neces- 
sary to  convict  of  incest  would  not  be  sufficient  to  con- 
vict of  statutory  rape,  as  there  need  be  no  evidence  as 
to  the  age  of  the  female.  On  the  other  hand,  evidence 
that  would  convict  of  statutory  rape  would  not  suffice 
to  convict  of  incest,  as  the  relationship  is  wanting. 
Hence  the  crimes,  although  committed  by  the  same  act, 
are  different  crimes;  and  a  prosecution  for  one  is  no 
bar  to  a  prosecution  for  the  other.  (The  State  v.  Pat^ 
terson,  66  Kan.  447,  71  Pac.  860.) 

The  plea  in  bar  as  to  the  first  five  counts  of  the  in- 
formation and  the  motion  to  quash  the  last  three  counts 
were  based  in  part  upon  the  dismissal  of,  and  the  abate- 
ment of  the  action  as  to,  Bertha  M.  Austin,  which  was 
done  for  the  purpose  of  using  her  as  a  witness  against 
her  codefendant,  Learned.  This  ground  is  untenable. 
The  two  partidpes  cnminis  were  jointly  charged,  and 
one  could  be  tried  and  convicted  without  the  other. 
This  is  held  to  be  the  law,  even  in  states  where  the 
concurrent  consent  of  both  parties  is  essential  to  con- 
stitute the  crime.  ( 16  A.  &  E.  Encycl.  of  L.  135. )  The 
case  of  The  State  v.  Hook,  4  Kan.  App.  451,  46  Pac.  44, 
which  holds  to  the  contrary,  is  disapproved. 

Again,  it  is  urged  that  the  plea  in  bar,  as  to  the  first 
three  counts  of  the  information  at  least,  should  have 
been  sustained,  as  the  answer  to  the  plea  admitted  that 
the  girl  was  under  eighteen  years  of  age  at  the  times 
each  of  these  offenses  were  alleged  to  have  been  com- 
mitted; that  by  our  statute  an  essential  ingredient  of 
the  offense  is  the  joint  criminality,  and  that  it  can  be 
conmiitted  only  by  the  concurrent  consent  of  the  man 
and  the  woman;  and  that  by  the  laws  of  this  state  a 
female  under  eighteen  years  of  age  is  incapable  of  con- 
senting to  sexual  intercourse.    The  supreme  courts  of 
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several  states  have  held  that  the  assent  of  both  to  the 
act  is  essential,  while  in  several  other  states  it  has  been 
held  that  the  consent  of  both  is  not  essential.  (16  A. 
&  E.  Encycl.  of  L.  135.)  In  all  of  the  states  which 
hold  that  the  assent  of  both  is  not  essential  the  statutes 
are  very  different  from  ours.  No  statute  of  any  state 
has  been  found  by  the  writer  which  seems  more 
strongly  to  imply  that  the  joint  consent  is  requisite 
than  our  own.  Our  statute  denounces  the  penalty 
against  both  equally.  The  statutes  of  some  of  the 
states  do  not. 

The  inquiry  then  arises,  Can  a  girl  under  the  age  of 
eighteen  years  consent  to  an  act  of  sexual  intercourse 
with  one  within  the  degrees  of  relationship  within 
which  marriage  is  incestuous  and  void,  and  thus  be- 
come guilty  of  incest?  If  not,  why  not?  There  is  no 
statutory  provision  or  common-law  rule  to  the  con- 
trary. Section  2016  of  the  General  Statutes  of  1901, 
commonly  called  the  age-of -consent  law,  simply  pro- 
vides that  "every  person  who  shall  be  convicted  of  rape, 
either  by  carnally  and  unlawfully  knowing  any  f emate 
under  the  age  of  eighteen  years,  or,"  etc.  This  does 
not  disqualify  the  female  under  eighteen  years  from 
consenting,  but  provides,  in  effect,  that  her  consent  is 
no  defense ;  that  notwithstanding  her  consent  the  act, 
on  the  part  of  the  man,  constitutes  the  crime  of  rape. 
(The  State  v.  Woods,  49  Kan.  237,  30  Pac.  520;  The 
State  V.  White,  44  Kan.  514,  520,  25  Pac.  33.)  We 
answer  the  question  in  the  affirmative.  A  female  under 
the  age  of  eighteen  years  may  be  guilty  of  the  crime  of 
incest. 

The  only  question  remaining  is  whether  the  motion 
to  quash  counts  4,  5  and  6  should  have  been  allowed 
on  the  ground  that  the  counts  do  not  state  the  offense 
"with  such  a  degree  of  certainty  that  the  court  may 
pronounce  judgment  upon  conviction,  according  to  the 
right  of  the  case."  (Gen.  Stat.  1901,  §  5551.)  We 
answer  this  question  in  the  negative.  Section  2219  of 
the  General  Statutes  of  1901  reads:   "Persons  within 
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the  degrees  of  consanguinity  within  which  marriages 
are  by  law  declared  to  be  incestuous  and  void,  .  .  . 
who  shall  commit  adultery  or  fornication  with  each 
other,  .  .  .  shall  upon  conviction  be  punished," 
etc.  These  counts  of  the  information,  in  addition  to 
the  time  and  venue  of  the  alleged  offense  and  the  rela- 
tionship of  the  parties,  charged  "that  .  .  .  one 
William  Learned,  being  then  and  there  a  married  man, 
and  one  Bertha  M.  Austin,  being  then  and  there  an  un- 
married female,  did  then  and  there  unlawfully,  feloni- 
ously and  incestuously  have  sexual  intercourse  with 
each  other."  It  is  said  that  the  information  must 
charge  that  they  committed  adultery,  or  fornication, 
with  each  other.  It  has  been  so  frequently  decided  by 
this  court  that  it  is  not  requisite  that  the  exact  lan- 
guage of  the  statute  be  used,  but  that  other  language 
of  like  import  may  be  employed,  that  the  citation  of  the 
cases  is  unnecessary.  The  language  used  is  the  exact 
equivalent  of  the  statutory  words,  and  each  of  these 
counts  contains  "a  statement  of  the  facts  constituting 
the  offense,  in  plain  and  concise  language,  without  repe- 
tition."   (Gen.  Stat.  1901,  §  5545.) 

"If  a  married  man  have  criminal  intercourse  with 
his  own  daughter,  she  being  a  single  woman,  he  is 
guilty  of  incestuous  adultery,  and  she  of  incestuous 
fornication."  (Cook  v.  The  State  of  Georgia,  11  Ga.  53, 
56  Am.  Dec.  410,  syllabus.) 

The  order  of  the  district  court  sustaining  the  plea 
in  bar  as  to  counts  1,  2,  and  3,  the  judgment  thereon, 
and  the  order  granting  the  motion  to  quash  as  to  counts 
4,  5,  and  6,  with  the  order  of  dismissal  of  the  Itction, 
are  vacated,  and  the  case  is  remanded  for  further  pro- 
ceedings. 

All  the  Justices  concurring. 
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The  State  op  Kansas  v.  Charles  L.  Wilson. 

No.  18.787.      (80  Pac.  680.) 
SYLLABUS  BY  THE  COURT. 

1.  Statutory  Construction — Statute  Prohibiting  Combinations 
Not  Repealed  by  Subeegtient  Enactment.  Chapter  158  of  the 
Laws  of  1891  (Gen.  Stat.  1901,  §§2489-2441),  prohibiting 
combinations  to  prevent  competition  among  persons  engag^ed 
in  buying  or  selling  live  stock,  is  not  superseded  by  the  gen- 
eral antitrust  law  of  1897  (Laws  1897,  ch.  265;  Gen.  Stat. 
1901,  §§  7864-7874),  but  is  still  in  force.     (See  post,  p.  843.) 

2.  Contracts — Commiseions  for  Buying  and.SelHng  Live  Stock 
— Legislative  ReetrieUons,  The  intention  of  the  legislature 
as  to  restrictions  ^  be  plaoed  upon  agreements  iunong  per- 
sons ttigaged  in  .buying  and  selling  live  stock  for  others  for 
the  control  of  the  commissions  to  be  charged  must  be  de- 
termined from  the  act  of  1891,  above  cited,  having  specific 
relation  thereto,  and  not  from  the  general  antitrust  act  of 
1897  or  from  that  of  1889  (Laws  1889,  ch.  257;  Gen.  Stat. 
1901,  §§2480-2438). 

8.  MONOPOUSS — Dealing  in  Live  Stock-Statute  Construed,  The 
act  of  1891  above  cited  forbids  agreem^its  to  nmintain  mini- 
mum rates  of  commission  for  services  in  the  sale  of  live  stock 
for  others,  but  contains  no  such  prohibition  as  to  agreements 
concerning  charges  to  be  made  for  services  in  purchasing 
live  stock. 

4.  Mortgage  Given  to  Secure  Purchase-money  and  Com- 
missions— Validity.  Wh^re  a  member  of  an  association  hav- 
ing for  one  of  its  purposes  the  maintenance  of  a  minimum 
rate  of  charges  for  services  in  buying  or  selling  live  stock  for 
others  purchases  cattle  for  another,  and  in  pursuance  of  a  by- 
law of  such  association  charges  .a  commission  for  such  serv- 
ices at  the  rate  of  fifty  cents  per  head,  which  is  included  in 
the  amount  of  a  note  and  mortgage  givoi  to  such  monber  of 
such  association  by  the  purchaser  in  payment  for  such  cattle, 
such  mortgage  is  not  on  account  thereof  rendered  void  by  the 
provisions  of  any  of  the  statutes  above  cited. 

5.  Criminal  Law — Obtaining  Money  by  False  Pretenses — Infor- 
mation. In  a  prosecution  for  obtaining  money  by  false  pre- 
tenses by  selling  property  encumbered  by  a  mortgage  under 
the  representation  that  it  is  clear,  it  is  not  essential  that  the 
information  should  show  whether  the  mortgagee,  described  as 
'the  A.  J.  Gillespie  Commission  Company,''  is  a  corporation 
or  a  partnership. 
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formation that  at  the  time  of  the  sale  the  property  was  en- 
cumbered by  a  mortgage  sufficiently  charges  that  the  mort- 
gage was  unpaid. 

7. AUegatiofu  and  Proof — Variance.  In  such  a  prosecu- 
tion the  proof  of  a  mortgage  given  for  $18,8^6.80,  the  amount 
stated  in  the  infovmation  being  $18,856.80,  is  not  a  fatal 
variance. 

8. Same.     In  such  a  prosecution  the  allegation  of  the 

information  that  the  mortgage  had  been  by  the  mortgagee  as- 
signed to,  and  was  owned  by,  a  bank  and  one  Liouis  Hax  is 
sufficiently  sustained  by  proof  that  the  mortgagee  had  sold 
the  two  notes  secured  by  the  mortgage,  under  a  blank  in- 
dorsement, to  a  buyer  who  in  turn  without  further  writing 
sold  and  delivered  them  to  the  bank,  and  ihat  the  bank  then 
sold  one  of  them  to  Hax. 

d. Draftr-^efendanVe  Title  as  Trustee  Not  Coneluewely 

Shown*  In  such  a  prosecution  the  fact  that  the  draft  charged 
to  have  been  fraudulently  obtained  by  the  defendant  was 
made  payable  to  him  '^or  the  use  of"  the  person  alleged  to 
have  been  defrauded  does  not  ccmclusively  ^ow  that  the  de- 
taidant  acquired  title  to  it  only  as  a  trustee,  but  is  open  to 
t^  explanation  that  the  words  quoted  were  intended  as  a 
mere  memorandum  to  indicate  upon  whose  account  the  pay- 
ment was  made. 

Appeal  from  Shawnee  district  court ;  Z.  T.  Hazen, 
judge.  Firat  opinion  filed  April  8,  1905.  Affirmed. 
Blearing  granted  June  10,  1906.  Second  opinion 
filed  April  7,  1906.    Reversed. 

C.  C.  Coleman,  attorney-general,  Otis  E.  Hungate, 
county  attorney,  and  Aaron  P.  Jetmore,  for  The  State; 
Frank  Hagerman,  and  Bote  ford,  Deatherage  &  Young, 
^  (mid  cwrise. 

Eugene  Hagan,  A.  F.  WUUams,  A.  E.  Crane,  and 
Hoyden  &  Hayden,  for  appellant;  D.  R,  Hite,  of  coun- 
sel. 

The  opinion  of  the  court  was  delivered  by 

BlASON,  J.:  Charles  L.  Wilson  appeals  from  a  con- 
viction upon  a  charge  of  fraudulently  obtaining  prop- 
erty by  false  pretenses.     The  evidence  of  the  state 
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tended  to  show  that  in  October,  1898,  Wilson  and  one 
George  Maris  purchased  a  herd  of  402  steers,  in  pay- 
ment for  which  they  executed  two  notes  to  the  A.  J. 
Gillespie  Commission  Company  for  the  aggregate 
amount  of  $13,366.80,  secured  by  a  mortgage  upon  the 
cattle;  that  in  the  following  December  they  sold  397  of 
these  steers  to  the  Elk  Grove  Land  and  Cattle  Com- 
pany, under  the  representation  that  they  were  clear  of 
all  encumbrance,  obtaining  in  pa3anent  a  check  for  $500 
and  a  draft  for  $10,547;  and  that  the  buyer  was  com- 
pelled to  lose  the  cattle  or  pay  the  mortgage. 

A  large  number  of  assignments  of  error  have  been 
made  and  argued,  but  the  one  most  urgently  presented 
is  based  upon  a  contention  of  the  defendant  that  the 
cattle  were  in  fact  unencumbered  because  the  mortgage 
executed  by  himself  and  Maris  was  rendered  incapable 
of  enforcement  by  various  provisions  of  the  Kansas 
statutes  known  generically  as  the  antitrust  laws.  This 
question  was  raised  in  the  trial  court  by  an  offer  on 
the  part  of  the  defendant  to  prove  that  the  A.  J.  Gilles- 
pie Commission  Company  was  a  member  of  a  voluntary 
association  known  as  the  Kansas  City  Live-stock  Ex- 
change, composed  of  persons  and  corporations  engaged 
in  the  business  of  buying  and  selling  live  stock  for 
themselves  and  for  others,  organized  for  unlawful  pur- 
poses, among  which  was  that  of  fixing  and  maintain- 
ing a  minimum  charge  for  commissions  for  their  serv- 
ices in  buying  and  selling  cattle  for  others,  such  mini- 
mum charge  being  established  by  a  by-law  at  fifty 
cents  per  head;  that  the  cattle  here  involved  were  pur- 
chased by  the  Gillespie  company  for  the  defendant  and 
Maris,  a  commission  being  charged  in  pursuance  of  the 
by-law  referred  to,  amounting  to  $201,  which  was  in- 
cluded in  the  sum  for  which  the  notes  and  mortgage 
were  given.  The  offer  was  made  in  greater  detail  than 
here  shown,  and  included  a  tender  of  a  copy  of  the  ar- 
ticles of  association,  rules  and  by-laws  of  the  live-stock 
exchange.    It  was  rejected  by  the  court,  and  the  con- 
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troyersy  so  far  as  this  matter  is  concerned  turns  upon 
the  correctness  of  that  ruling. 

Defendant  in  support  of  his  contention  invokes  three 
statutes,  enacted  in  different  years — chapter  257  of 
the  Laws  of  1889  (Gen.  Stat.  1901,  §§2430-2438), 
chapter  168  of  the  Laws  of  1891  (Gen.  Stat.  1901, 
§§2439-2441),  and  chapter  265  of  the  Laws  of  1897 
(Gen.  Stat.  1901,  §§7864-7874).  The  first  of  these 
forbids  certain  contracts  in  restraint  of. trade.  The 
second  is  narrow  in  its  scope,  and  applies  only  to  per- 
sons or  corporations  engaged  in  buying  or  selling  live 
stock,  who  are  prohibited  by  it  from  entering  into  any 
agreement  to  control  the  amount  to  be  charged  as 
compensation  for  services  in  making  sales  of  live  stock 
for  others.  The  third  is  very  sweeping  in  its  pro- 
visions. It  defines  and  denounces  five  kinds  of  com^ 
binations,  which  it  denominates  trusts.  The  defini- 
tions are  couched  in  general  terms,  hut  cover  almost 
every  conceivable  device  by  which  freedom  of  com- 
merce might  be  hampered,  competition  restricted,  or 
the  price  of  commodities  controlled.  AU  acts  done  in 
pursuance  of  any  of  the  arrangements  interdicted  by 
these  various  statutes  are  made  misdemeanors.  The 
act  of  1897  also  contains  these  provisions : 

''Any  contract  or  agreement  in  violation  of  any  of 
the  provisions  of  this  act  shaU  be  absolutely  void  and 
not  enforceable  in  any  of  the  courts  of  this  state;  and 
when  any  civil  action  shall  be  commenced  in  any  court , 
oi  this  state  it  shall  be  lawful  to  plead  in  the  defense  * 
thereof  tjiat  .  .  .  the  cause  of  action  grows  out  of 
any  business  transaction  in  violation  of  this  act." 
(Gen.  Stat.  1901,  §  7870.) 

The  argument  in  behalf  of  the  defendant  is  that,  as- 
suming the  truth  of  the  rejected  evidence,  the  Kansas 
City  Live-stodc  Exchange  was  an  unlawful  combina- 
tion under  each  of  these  statutes ;  that  in  charging  the 
defendant  9201  as  a  commission  for  services  in  bu3ang 
402  head  of  cattle  for  him  the  Gillespie  company  acted 
und^  and  in  pursuance  of  the  unlawful  bond  which 
22-^78  KAN. 
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united  the  members  of  the  exchange,  and  thereby  was 
guUty  of  a  public  offense;  that  the  mortgage  was  un- 
enforceable both  because  $201  of  its  consideration  was 
on  this  account  illegal  and  because  it  was  made  in  vio- 
lation of  the  provisions  of  the  statute  of  1897,  or  grew 
out  of  a  business  transaction  in  violation  of  that  stat- 
ute. 

It  may  be  assumed  for  the  purposes  of  the  case  that 
the  live-stock  exchange  was  a  trust  within  the  meaning 
of  the  law  of  1897  by  reason  of  a  number  of  its  rules 
other  than  those  relating  to  the  regulation  of  commis- 
sion charges.  There  are  provisions  of  that  law  which 
purport  to  make  such  fact  alone  a  complete  bar  to  the 
enforcement  of  a  contract  made  in  this  state  by  one  of 
its  members.  Such  provisions  must  be  interpreted, 
however,  as  applying  only  to  contracts  made  pursuant 
to  the  illegal  combination,  and  in  furtherance  of  its 
unlawful  purposes.  (Barton  v.  Mtdvane,  59  Kan.  313, 
52  Pac.  883 ;  The  State  v.  Jack,  69  Kan.  387,  76  Pac. 
911.)  Whether  this  mortgage  was  a  contract  of  that 
character  is  the  pertinent  inquiry  in  this  connection. 
The  mere  fact  that  the  Gillespie  company  was  a  mem- 
ber of  a  trust  when  it  bought  these  cattle  for  Wilson, 
paid  for  them,  and  took  his  notes  and  mortgage  for  the 
amount,  did  not  taint  the  transaction  with  illegality. 
The  feature  of  the  proceeding  of  which  complaint  is 
made,  and  which  causes  the  doubt  of  its  validity,  is 
the  charge  of  a  commission  for  services  in  making 
such  purchase  at  the  rate  of  fifty  cents  a  head — ^the 
minimum  rate  fixed  by  the  unlawful  i^ssociation.  This 
being  true,  the  mortgage  was  void  only  in  case  an 
agreement  to  maintain  a  minimum  rate  for  such  serv- 
ices is  held  to  be  one  of  those  forbidden  by  statute. 

There  are  general  expressions  in  the  law  of  1897 
which,  if  given  a  liberal  construction,  might  be  held  to 
prohibit  such  an  agreement;  for  instance,  those  di- 
rected against  combinations  intended  "to  create  or 
carry  out  restrictions  in  trade  or  commerce,  or  aids  to 
commerce,"  or  "to  carry  out  restrictions  in  the  full  and 
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free  pursuit  of  any  business,"  or  "to  increase  or  reduce 
the  price  of  merchandise,  produce,  or  commodities,''  or 
"to  prevent  competition  in  the  .  .  .  sale  or  pur- 
chase of  merchandise,  produce,  or  conmiodities,  or  to 
prevent  competition  in  aid  to  commerce,"  or  "to  fix  any 
standard  or  figure,  whereby  its  price  to  the  public  shall 
be,  in  any  manner,  controlled  or  established,  any  ar- 
ticle or  commodity  of  merchandise,  produce  or  com- 
merce intended  for  sale,  use  or  consumption  in  this 
state."  (Gen.  Stat.  1901,  §  7864.)  The  statute  being 
penal,  however,  requires  a  strict  rather  than  a  free  con- 
struction. Moreover,  its  interpretation  is  aflfected  by 
another  consideration.  The  act  of  1897  is  so  similar 
in  many  respects  to  that  of  1889  as  to  give  plausibility 
to  the  suggestion  that  it  was  intended  to  cover  the 
whole  of  the  subject-matter  of  the  earlier  statute  and 
entirely  to  supersede  it.  (The  State  v.  Smiley,  65  ICan. 
240,  69  Pac.  199.)  On  the  other  hand,  the  act  of  1891 
is  so  specific  in  its  terms,  and  there  is  such  a  lack  of 
any  apparent  attempt  to  accomplish  its  precise  pur- 
pose by  the  later  enactment,  that  there  is  little  room 
for  a  contention  that  it  has  been  repealed  by  implica- 
tion, and  we  regard  it  as  stiU  in  force.  This  being  de- 
cided, the  two  acts,  since  they  relate  to  the  same  gen- 
.  eral  subject,  must  be  construed  together,  as  though 
parts  of  the  same  enactment.  (Wren  &  Clawson  v. 
Coram' ra  of  Nemaha  Co.,  24  Kan.  301.)  The  precise 
scope  of  the  earlier  one  is  indicated  by  its  title,  which 
is  "An  act  prohibiting  combinations  to  prevent  compe- 
tition among  persons  engaged  in  buying  or  selling  live 
stock,"  etc.  In  the  later  enactment  there  is  no  refer- 
ence to  this  subject  by  any  terms  more  definite  than 
those  already  quoted.  In  this  situation,  it  is  to  the 
specific  statute,  and  not  to  the  general  one,  that  we 
must  look  for  an  expression  of  the  intent  of  the  legis- 
lature with  regard  to  the  matter  of  regulating  the  busi- 
ness of  buying  and  selling  cattle  upon  commission,  and 
the  prohibition  against  the  transaction  complained  of 
by  defendant  must  be  found,  if  at  all,  in  the  statute  of 
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1891,  and  not  in  that  of  1897.  (Long  v.  Cvlp,  14  Kan. 
412.) 

Upon  a  cursory  inspection  the  act  of  1891  may  seem 
abundantly  sufficient  to  stamp  as  illegal  any  agreement 
for  the  control  of  the  commission  to  be  charged  for 
services  either  in  buying  or  selling  live  stock.  A  care- 
ful reading,  however,  discloses  that  while  the  persons 
against  whom  it  is  directed  are  described  as  those  en- 
gaged in  the  business  of  buying  or  setting  live  stock 
upon  commission,  the  agreements  declared  to  be  illegal 
are  in  every  instance  those  relating  to  the  establish- 
ment of  fixed  or  minimum  charges  for  services  in  the 
sale,  but  not  in  the  purehcLse,  of  live  stodc  f or  ethers. 
This  cannot  be  deemed  the  result  of  a  mere  error, 
clerical  or  otherwise,  for  the  expression  oooirs  no  less 
than  four  times.  Why  the  legislature  should  have 
made  a  distinction  between  agreements  relating  to 
commissions  for  selling  and  those  relating  to  commis- 
sions for  buying  is  not  a  naatter  of  inquiry  here ;  that 
it  has  done  so  admits  of  no  doubt.  We  cannot  insert 
in  the  law  an  inhibition  against  the  establishment  of 
minimum  charges  for  services  in  buying  cattle,  nor 
can  we  ignore  the  effect  of  the  omission  of  the  legis- 
lature so  to  do.  As  the  commission  charged  to  the 
defendant  by  the  Gillespie  company  was  for  the  par- 
chase  of  cattle  for  him,  not  for  their  sale,  it  was  not 
under  the  ban  of  the  statute  and  did  not  invalidate  the 
mortgage.  If  the  law  of  1889  is  to  be  considered  still 
in  force  the  application  of  its  genial  provisions  to 
the  matter  here  involved  must  be  denied,  upon  the 
reasoning  already  employed  with  regard  to  the  act  of 
1897.  It  results  from  these  conclusions  that  the  trial 
<50urt  committed  no  error  in  rejecting  the  evidwice  un- 
der consideration. 

The  matter  of  defense  just  discussed  was  advanced 
under  singular ,  circumstances.  There  is  no  pretense 
that  the  defendant  informed  the  Elk  Grove  company, 
or  that  it  was  otherwise  notified,  of  any  claim  that 
the  mortgage  was  void  because  based  upon  an  unlaw- 
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ful  oonsideration,  either  before  tiie  cattle  were  sold  or 
in  tin^  to  have  ^tabled  the  company  to  raise  the  ques- 
tion against  the  holder  of  the  mortgage  when  the  cattle 
were  demanded  under  it.  Selling  property  under  the 
representation  that  the  title  is  dear  when  in  fact  there 
is  in  existence  a  mortgage  against  it  which  is  valid  ex- 
cept for  some  latent  defect  unknown  to  the  purchaser, 
and  in  virtue  of  which  the  property  is  successfully  re- 
plevied from  him,  may  be  an  offense  in  law,  as  it  as- 
suredly is  in  morals.  But  we  have  assumed  that  it 
was  neoessaiy  for  the  state  in  ord^  to  convict  in  this 
case  to  prove  the  existence  of  a  valid  mortgage. 

The  defendant  challenged  the  sufficiency  of  the  in- 
formation on  the  ground  that  it  did  not  show  whether 
the  A.  J.  GiUe^ie  Commission  Company  was  a  cor- 
poration or  a  partnership;  Such  an  omission  in  laying 
the  ownership  of  the  stolen  property  in  a  prosecution 
for  larc^iy  would  be  fatal.  (The  State  v.  Suppe,  60 
Kan.  666,  57  Pac.  106.)  The  same  degree  of  particu- 
larity is  not  required,  however,  in  the  description  of 
the  m(»*tgagee  in  a  ease  of  this  kind. 

An(ri;her  objection  made  was  that  the  Information 
did  not  state  that  the  mortgage  was  unpaid.  It  did 
allege  that  at  the  time  of  the  sale  to  the  Elk  Grove 
company  the  cattle  were  encumbered  by  the  mortgage, 
and  this  was  equivalent  to  an  allegation  that  the  mort- 
gage at  that  time  remained  unsatisfied.  (Keyes  v. 
The  PeopU,  197  111.  638,  64  N.  E.  730.) 

The  information  described  the  mortgage  given  by 
the  defendant  and  Maris  to  the  Gillespie  company  as 
one  securing  an  indebtedness  of  $13,3^6.80.  The 
proof  showed  that  the  mortgage  debt  was  $13,3^6.80. 
This  is  claimed  to  be  a  fatal  variance.  It  would  not 
be  profitable  to  review  the  great  number  of  authorities 
cited  in  support  of  this  contention.  Whether  or  not 
it  is  possible  to  distinguish  this  case  from  those  relied 
upon  by  the  defendant,  it  is  not  necessary  to  do  so. 
Notwithstanding  anything  that  may  have  been  said  to 
the  contrary  by  courts  of  eminent  respectability,  it  is  so 
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manifest  that  the  defendant  could  not  by  the  most  re- 
mote possibility  have  been  misled  by  the  inaccurate 
statement  of  the  amount  for  which  the  mortgage  was 
given  that  we  have  no  hesitancy  in  holding  that  there 
is  nothing  substantial  in  the  objection  made. 

The  information  alleged  that  the  mortgage  had  been 
by  the  mortgagee  assigned  and  transferred  to,  and  was 
then  owned  by,  the  Central  Savings  Bank,  of  St.  Jo- 
seph, Mo.,  and  Louis  Hax.  The  evidence  was  that  the 
mortgagee  sold  the  notes  under  a  blank  indorsement, 
that  the  buyer  sold  them  to  the  St.  Joseph  bank,  de- 
livering them  without  further  writing,  and  that  the 
bank  sold  one  of  the  notes  to  Louis  Hax,  retaining  the 
other.  This  is  also  complained  of  as  a  variance. 
Granting  that  for  some  purposes  the  description  of  the 
notes  as  having  been  assigned  to,  and  as  being  owned 
by,  the  bank  and  Hax  was  inapt,  this  is  likewise  a 
matter  by  which  no  prejudice  could  result  to  the  de- 
fendant and  for  which  it  would  be  folly  to  set  aside  the 
conviction. 

The  draft  which  the  defendant  (jointly  with  Maris) 
was  charged  with  having  fraudulently  obtained  was  is- 
sued by  a  bank  cashier  to  the  order  of  John  Wilson 
&  Co.,  and  by  the  payees  indorsed  to  "Maris  &  Wilson, 
for  the  use  of  Elk  Grove  Land  and  Cattle  Company." 
It  is  urged  that  because  of  this  restrictive  indorsement 
Maris  and  Wilson  acquired  no  beneficial  title  to  the 
draft,  but  took  it  only  in  trust  for  the  Elk  Grove  com- 
pany. This  might  be  deemed  the  effect  of  the  indorse- 
ment in  the  absence  of  any  explanation,  but  the  evi- 
dence warrants  the  conclusion  that  it  was  intended  to 
mean  simply  that  the  draft,  although  transferred  by 
John  Wilson  &  Co.  direct  to  Maris  and  Wilson,  was 
delivered  to  them  on  account  of  the  Elk  Grove  com- 
pany. 

Other  assignments  of  error  have  been  argued  with 
regard  to  the  admission  of  evidence,  the  giving  and 
refusing  of  instructions,  and  the  denying  of  the  motion 
for  a  new  trial.    It  is  not  thought  that  they  require 
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separate  statement  or  discussion.    They  have  all  been 
examined,  and  we  reach  the  conclusion  that  the  record 
is  free  from  material  error.   The  judgment  is  therefore 
afllrmed. 
All  the  Justices  concurring. 


OPINION  ON  REHEARING. 

No.  13,737.      (84  Pac.  787.) 
SYLLABUS  BY  THE  COURT. 

1.  Statutory  Construction  —  Statute  Prohibiting  Combina- 
tions— Repeal  by  Implication.  Chapter  158  of  the  Laws  of 
1891  (Gen.  Stat.  1901,  §§2439-2441),  prohibiting  combina- 
tions to  prevent  competition  among  persons  engaged  in  buy- 
ing and  selling  live  stock,  is  superseded  by  the  general  anti- 
trust law  of  1897  (Laws  1897,  ch.  265;  Gm.  Stat.  1901, 
§§  7864-7874),  and  is  no  longer  in  force. 

2.  Monopolies — Dealing  in  Live  Stock — Violation  of  Antitrust 
'   Law.    An  association  of  persons  and  corporations  engaged  in 

the  business  of  buying  and  selling  live  stock,  and  practically 
controlling  that  business  at  the  place  of  operation,  which 
has  a  by-law  forbidding  its  members  to  buy  or  sell  live  stock 
for  others  without  charging  a  commission  therefor  of  at 
least  fifty  cents  a  head,  is  a  combination  to  carry  out  re- 
strictions in  the  full  and  free  pursuit  of  a  lawful  business, 
and  in  virtue  of  that  fact  is  a  trust  within  the  terms  of 
chapter  265  of  the  Laws  of  1897. 

8.  Contracts — Commission — Void  Because  Made  in  Violation 
of  Law.  The  charging  of  a  commission  for  services  in  the 
purchase  of  live  stock  for  another,  by  a  member  of  such  a 
trust,  in  pursuance  of  the  by-law  referred  to,  is  an  act  made 
a  misdemeanor  by  that  statute,  and  a  contract  to  pay  a  com- 
mission exacted  under  such  circumstances  is  void  because 
made  in  violation  of  law. 

4. Illegal  Consideration — Case  Disapproved.    A  note  and 

mortgage  given  for  a  consideration,  a  part  of  which  is  un- 
lawful because  based  upon  a  transaction  made  criminal  by 
the  statute,  are  wholly  void.  The  language  of  the  second 
paragraph  of  the  syllabus  in  Rathbone  v.  Boyd,  80  Kan*  486, 
2  Pac^  664,  and  of  the  corresponding  portion  of  the  opinion, 
is  disapproved. 

5. Consideration  in  Part  UnlawfuL     Where  two  notes 

secured  by  a  mortgage  are  given  for  a  consideration  in  part 
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unlawful,  lU^ough  the  unlawful  portion  of  the  ooni^deivtion 
is  leBS  than  either  of  the  notes^  both  of  ^e  notes  and  the 
mortgaije  are  wholly  void. 
6.  Criminal  Law — Obtaining  Money  by  False  Preteneee — De- 
fense, In  a  prosecution  under  an  'information  charging  the 
obtaining  of  money  by  false  pretenses  through  selling  as  clear 
cattle*  that  were  in  fact  mortgaged,  it  is  competent  for  the 
defendant  to  show  in  defense  that  the  mortgage  relied  upon 
by  the  state,  although  fair  on  its  face,  was  void  by  reason  of 
being  based  in  part  upon  a  consideration  made  ill^ial  by  the 
antitrust  statute.  , 

The  opinion  of  Hie  court  was  delivered  by 

Mason,  J.:  Charles  L.  Wilson  was  prosecuted  and 
convicted  upon  a  charge  of  obtaining  money  by  false 
pretenses  by  flelling  cattle  which  he  represented  to  be 
clear  of  encumbrance  when  in  fact  they  were  eov^:*ed  by 
a  mortgage.  At  the  trial,  for  the  purpose  of  establish- 
ing that  the  mortgage  in  question  was  void,  and  there- 
fore in  law  no  mortgage  at  all,  he  offered  to  prove  that 
the  mortgagee  was  a  member  of  the  EaniSas  City  Live- 
stock Exchange,  that  this  exchaHige  was  an  unlawful 
combination  under  the  provisions  of  various  statutes 
of  Kansas  known  as  the  antitrust  laws,  and  that  the 
mortgage  was  given  in  pursuance  of  the  unlawful  pur- 
poses of  such  combinaticm,  and  was  therefore,  by  the 
very  terms  of  these  acts,  illegal  and  unenforceable. 
The  trial  oeurt  rejected  all  evid^ice  bearing  upon  this 
matter,  and  at  the  original  hearing  of  the  defendant's 
appeal  the  most  serious  question  presented  was 
whether  this  ruling  was  erroneous.  Three  statutes 
were  invoked  by  the  defendant  in  this  connection, 
namely:  Chapter  257  of  the  Laws  of  1889  (Gen.  Stat. 
1901,  §§  2430-2488),  which  forbids  divers  enumerated 
agreements  in  resl^int  of  trade;  chapter  158  of  the 
Laws  of  1891  (Gen.  Stat.  1901,  §§2439-2441),  which 
relates  specifically  to  combinations  of  persons  engaged 
in  buying  or  selling  live  stock;  and  chapter  265  of  the 
Laws  of  1897  (Gen.  Stat.  1901,  §§  7864-7874),  which 
denominates    associations    for    various    purposes    as 
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tmsts,  makes  them  unlawful,  and  provides  direct  and 
HuMreet  penalties  for  the  doing  by  t^eir  menbers  of 
Hbe  prohibited  acts. 

This  court  upon  first  consideration  was  of  the  opin- 
ion that  tiie  statutes  of  1891  and  1897  should  be  con- 
strued together.  Under  sudi  construction  it  was  held 
that  the  validity  of  ttie  mortgage  must  be  tested  by  the 
proiviskms  of  the  act  of  1891,  because  of  their  more 
specific  reference  to  transactions  of  the  character  of 
that  involved,  and  that  as  so  tested  it  was  not  void. 
This  view  involved  deciding  in  the  negative  a  question 
nofaich  in  the  course  of  the  discussion  had  been  sug- 
gested hy  the  state,  but  had  not  been  fully  argued  upon 
either  side,  namely,  whether  the  statute  of  1897  was 
intended  to  wver  the  whole  subject-matter  of  the  act 
of  1891,  and  therefore  to  supersede  it  entirely.  By 
FetMson  of  a  very  serious  doubt  of  the  correctness  of 
ttie  first  impiaession  of  the  court  in  this  respect  a  re- 
bea^g  was  granted,  and  upon  further  consideration 
in  the  lig^t  of  a  full  presentation  of  the  matter  the 
iraanimous  conclusion  is  reached  that  the  later  enact- 
ment was  designed  as  a  complete  substitute  for  the 
earlier  one. 

The  l^slation  of  1891  was  entitled  "An  act  prohibit- 
ing combinations  to  prevent  competition  among  per- 
sons engaged  in  buying  or  selling  live  stock,"  etc.  It 
forbade  any  agreement  among  such  persons  having  the 
purpose  or  effect  to  prevent  competition  in  the  business 
of  soling  live  stock  for  others,  or  to  fix  a  minimum 
eenmiission  for  such  services.  The  act  of  1897  makes 
no  specific  reference  to  agreements  concerning  com- 
missions for  the  purchase  or  sale  of  live  stock,  and  in 
the  opinion -announcing  the  decision  of  the  case  in  this 
court  it  was  said  that  the  mere  general  expressions  of 
the  later  act  did  not  evince  a  purpose  to  replace  the 
more  definite  provisions  of  the  earlier  one.  However, 
the  first  subdivision  of  section  1  of  the  act  of  1897 
(Gen.  Stat.  1901,  §  7864)  makes  unlawful  any  com- 
bination **to  create  or  carry  out  restrictions  in  trade  or 
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commerce,  or  aids  to  commerce,  or  to  carry  out  restric- 
tions in  the  full  and  free  pursuit  of  any  business  au- 
thorized or  permitted  by  the  laws  of  this  state,*'  and 
our  final  conclusion  is  that,  whether  or  not  any  other 
provisions  of  this  act  should  be  construed  as  having 
that  purpose,  the  portion  quoted  was  intended  to  reach 
among  other  evils  the  very  one  denounced  by  the  stat- 
ute of  1891,  for  an  agreement  between  persons  engaged 
in  buying  and  selling  live  stock  for  others  that  a  mini- 
mum commission  for  their  services  shall  be  maintained 
is  of  necessity  a  restriction  in  commerce  and  in  the 
full  and  free  pursuit  of  a  lawful  business.  Upon  this 
ground  we  hold  that  the  law  of  1897  leaves  no  field  for 
the  operation  of  that  of  1891,  and  therefore  becomes  a 
substitute  for  it  and  effects  its  repeal  by  implication. 

This  view  is  supported.by  two  additional  considera- 
tions :  The  act  of  1897  presents  a  plan  of  handling  the 
whole  subject  of  trusts,  and  it  is  difficult  to  fit  into  it 
the  provisions  of  the  act  of  1891  without  marring  its 
completeness  and  recognizing  distinctions  between  es- 
sentially similar  matters,  such  as  we  cannot  believe  the 
legislature  intended;  and,  while  there  is  no  repealing 
clause  in  the  law  of  1897,  section  11  (Gen.  Stat.  1901, 
§  7874)  pAvides  that  the  act  of  which  it  is  a  part  shall 
not  be  construed  to  affect  any  action  pending  under 
any  earlier  law.  This  saving  clause,  which  expressly 
retains  the  vitality  of  the  former  statutes  so  far  as 
concerns  proceedings  already  begun  under  them,  fairly 
implies  that  they  are  to  have  no  further  force,  but  are 
to  be  regarded  as  repealed  except  to  the  extent  indi- 
cated. 

The  view  that  the  law  of  1897  is  complete  in  itself^ 
and  does  not  require  to  be  interpreted  in  connection 
with  that  of  1891,  reopens  the  entire  question  whether 
the  defendant  should  have  been  permitted  to  give  in 
evidence  the  circumstances  under  which  the  mortgage 
referred  to  was  made.  He  offered,  among  other  things, 
to  prove  that  it  was  given  to  a  member  of  the  Kansas 
City  Live-stock  Exchange;  that  this  exchange  was  an 
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association  of  persons  engaged  in  buying  and  selling 
live  stock  for  others,  and  practically  controlling  that 
business  at  Kansas  City ;  that  a  by-law  of  such  associa- 
tion forbade  its  members  to  charge  a  less  commission 
for  such  services  than  fifty  cents  a  head ;  that  a  part 
of  the  consideration  of  the  two  notes  to  secure  which 
the  mortgage  was  given  was  a  charge  of  $201  for  the 
services  of  the  mortgagee  in  purchasing  for  the  mort- 
gagor the  402  head  of  cattle  covered  by  the  mortgage; 
that  this  commission  was  fixed  and  exacted  in  pur- 
suance of  the  by-law  already  mentioned.  Would  these 
facts,  if  proved,  render  the  mortgage  void?  It  follows 
from  what  has  already  been  said  that  they  would  show 
that  the  Kansas  City  Live-stock  Exchange  was  a  trust 
within  the  terms  of  the  statute  of  1897.  Section  1  of 
that  statute  reads : 

"A  trust  is  a  combination  of  capital,  skill,  or  acts,  by 
two  or  more  persons,  firms,  corporations,  or  associa- 
tions of  persons,  or  either  two  or  more  of  them,  for 
either,  any  or  all  of  the  following  purposes : 

"First,  To  create  or  carry  out  restrictions  in  trade 
or  commerce  or  aids  to  commerce,  or  to  carry  out  re- 
strictions in  the  full  and  free  pursuit  of  any  business 
authorized  or  permitted  by  the  laws  of  this  state. 

*'Sec(md,  To  increase  or  reduce  the  price  of  merchan- 
dise, produce  or  commodities,  or  to  control  the  cost*  or 
rates  of  insurance. 

"Third,  To  prevent,  competition  in  the  manufacture, 
making,  transportation,  sale  or  purchase  of  merchan- 
dise, produce  or  commodities,  or  to  prevent  competition 
in  aids  to  commerce. 

"Fourth,  To  fix  any  standard  or  figure,  whereby  its 
price  to  the  public  shall  be,  in  any  manner,  controlled 
or  established,  any  article  or  commodity  of  merchan- 
dise, produce  or  commerce  intended  for  sale,  use  or  con- 
sumption in  this  state. 

"Fifth,  To  make  or  enter  into,  or  execute  or  carry 
out,  any  contract,  obligation  or  agreement  of  any  kind 
or  description  by  which  they  shall  bind  or  have  to  bind 
themselves  not  to  sell,  manufacture,  dispose  of  or 
transport  any  article  or  commodity,  or  article  of  trade, 
use,  merchandise,  commerce  or  consumption  below  a 
common  standard  figure  or  by  which  they  shall  agree 
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in  any  manner  to  keep  the  price  of  such  article,  com- 
modity or  transportation  at  a  fixed  or  graded  figrure, 
or  by  which  they  shall  in  any  manner  establish  or  settle 
the  price  of  any  article  or  commodity  or  transporta- 
tion between  them  or  themselves  and  others,  to  pre- 
clude a  free  and  unrestricted  competition  among  them- 
selves or  others  in  transportation,  sale  or  manufacture 
of  any  such  article  or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  unite  any  interest  they 
may  have  in  connection  with  the  manufacture,  sale  or 
transportation  of  any  such  article  or  commodity,  that 
its  price  may  in  any  manner  be  affected. 

"And  any  sucdi  combinations  are  hereby  declared  to 
be  against  public  policy,  unlawful  and  vokL"  (Laws 
1897,  ch.  265,  §  1;  Gen.  Stat.  1901,  §  7864.) 

It  is  needless  to  determine  in  this  connection  the 
effect  of  any  of  the  subdivisions  of  the  section  except 
the  first,  for  that  is  sufficient  for  the  present  purpose. 
The  business  of  bujring  and  selling  cattle  is  one  per- 
mitted by  the  laws  of  this  state.  An  agreement  among 
the  members  of  an  association  whidi  practically  con- 
trols this  business  at  a  great  commercial  center  that 
they  will  make  no  purchases  or  sales  for  others  without 
charging  as  a  ccmimission  for  their  services  at  least 
fifty  cents  for  each  head  of  cattle  haiklled  obviously 
creates  a  restriction  in  the  full  and  free  pursuit  of  that 
business.  It  also  seemingly  creates  a  restriction  in 
commerce,  although  Hopkins  v.  United  States,  171  U. 
S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290,  and  Anderson  v. 
United  States,  171  U.  S.  604,  19  Sup.  Ct.  50,  43  L.  Ed. 
300,  are  cited  as  holding  against  this.  These  cases, 
however,  merely  decide  that  agreements  such  as  that 
referred  to  are  not  in  direct  restraint  of  interstate 
commerce,  as  such. 

Was  the  mortgage  void  if  it  was  made  to  a  manber 
of  a  trust  under  the  circumstances  claimed  by  the  de- 
fendant? The  question  is  rendered  one  of  great  im- 
portance by  reason  of  the  possible  far-reaching  conse- 
quences of  an  affirmative  answer.  It,  together  with 
related  questions,  has  been  argued  at  length,  not  only 
by  counsel  for  the  parties  to  this  action  but  also  by 
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attorneys  appearing:  as  amid  curm,  presumably  in  be- 
half of  dients  whose  interests  may  be  affected  by  the 
conclusion  reached.  Since  the  motion  for  a  rehearing 
was  granted  requests  for  extensions  of  time  for  pres- 
entation of  the  matter  have  been  repeatedly  granted, 
in  order  that  the  fullest  opportunity  for  discussion 
might  be  given.  The  parts  of  the  statute  especially  re- 
lied upon  by  the  defendant  in  this  connection  read : 

"Sec.  5.  Every  person,  company  or  corporation 
within  or  without  this  state,  their  officers,  agents,  rep- 
resentatives or  consignees,  vicriating  any  of  the  pro- 
visions of  this  act,  within  this  state,  are  hereby  denied 
the  right,  and  are  hereby  prohibited  from  doing  any 
business  within  this  stake.    .     .    . 

"Sec.  6.  Each  and  every  pwson,  company  or  cor- 
poration, their  officers,  agents,  r^resentatives  or  con- 
signees, wiio,  either  directly  or  indirectly,  violate  any 
of  the  proviskms  of  this  act  shall  be  deemed  guilty  of 
a  misdemeanor  and  on  conviction  thereof  shall  be  sub- 
ject to  a  fine  of  not  less  thftn  one  hundred  dollars  nor 
more  than  one  thousand  dollars,  and  shall  be  impris- 
oned not  less  than>  thirty  days  nor  more  than  six 
months. 

"Sec.  7.  Any  contract  or  agre^nent  in  violation  of 
any  of  the  provisions  of  this  act  shall  be  absolutely 
void  and  not  enforceable  in  any  of  the  courts  of  this 
state,  and  when  any  civH  action  shall  be  commenced 
in  any  court  of  this  state,  it  shall  be  lawful  to  plead  in 
the  defense  thereof  that  the  plaintiff  or  any  other  per- 
son interested  in  the  prosecution  of  the  case  is  at  the 
time  or  has  within  one  year  next  preceding  the  date 
of  the  commencement  of  any  such  action  been  guilty, 
either  as  principal,  agent,  representative,  or  consignee, 
directly  or  indirectly,  of  a  violation,  of  any  of  the  pro- 
visions of  this  act,  or  that  the  cause  of  action  grows 
out  of  any  business  transaction  in  violation  of  this  act." 
(Laws  1897,  ch.  265;  Gen.  Stat.  1901,  §§7868-7870.) 

They  who  contend  that  the  mortgage  in  question 
would  be  valid  notwithstanding  this  statute,  although 
executed  under  the  circumstances  stated  by  the  defend- 
ant, rely  upon  the  cases  of  Barton  v.  Mvlvane,  59  Kan. 
313,  52  Pac.  883,  Ice  Co.  v.  Wylie,  65  Kan.  104,  68  Pac. 
1086,  and  The  State  v.  Jack,  69  Kan.  387,  76  Pac.  911. 
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These  cases,  however,  proceed  upon  the  theory  that  a 
wrong-doer  is  not  to  be  deprived  of  his  right  to  maintain 
an  action  in  court  merely  because  he  has  violated  the 
law  in  some  matter  having  no  relation  to  the  subject  of 
the  litigation.  This  principle  forbids  the  enforcement 
of  the  literal  terms  of  the  section  last  quoted,  but  leaves 
an  abundant  field  for  their  operation  as  reasonably 
construed.    As  was  said  in  the  case  last  cited : 

"The  provisions  of  section  7  [Gen.  Stat.  1901, 
§  7870]  that  in  any  civil  action  there  may  be  pleaded 
in  defense  that  the  plaintiff,  or  any  person  interested 
in  the  prosecution,  has  within  one  year  been  guilty  of 
a  violation  of  any  of  the  provisions  of  the  act,  as  held 
in  Barton  v.  Mulvane;  59  Kan.  313,  52  Pac.  883,  under 
a  very  similar  provision  of  the  antitrust  act  of  1889 
(Laws  1889,  ch.  257),  contemplates  only  civil  actions 
relating  to,  and  growing  out  of,  transactions  prohibited 
by  the  act.  It  was  not  intended  by  the  legislature  to 
deprive  the  litigant  of  the  right  to  resort  to  the  courts 
for  the  protection  of  property  rights  and  interests  not 
connected  with  such  combinations  or  trusts.  Thus  in- 
terpreted, the  provision  is  a  valid  exercise  of  legislative 
power,  and  is  not  open  to  the  charge  of  appellant  that 
it  constitutes  outlawry."    (Page  399.) 

The  contention  here  made  is  that  the  mortgage  was 
void,  not  because  it  was  given  to  one  who  was  a  mem- 
ber of  an  unlawful  combination,  but  because  a  part  of 
its  consideration — ^the  charge  made  for  commission — 
was  itself  illegal.  This  is  not  an  instance  of  an  at- 
tempt to  fasten  a  disability  to  sue  upon  an  individual 
because  of  his  violation  of  the  law  in  some  independent 
or  collateral  matter;  the  objection  goes  to  the  contract 
itself.  The  statute  forbids  a  member  of  a  trust  to  da 
any  business  in  the  state — ^that  is  to  say,  as  properly 
interpreted,  to  do  any  business  in  promotion  of,  or  in 
pursuance  of,  the  purposes  of  the  trust.  Assuming^ 
the  facts  to  be  as  alleged  by  the  defendant,  the  mort- 
gagee, a  member  of  the  trust,  bought  these  cattle  for 
him,  and  in  pursuance  of  the  obnoxious  by-law  made 
him  a  charge  of  fifty  cents  a  head  for  such  service. 
This  was  an  illegal  act,  and  the  contract  to  pay  such 
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commission  was  a  contract  to  pay  a  sum  exacted  in 
defiance  of  the  law.  The  contract  for  this  pasonent 
was,  therefore,  a  contract  in  violation  of  the  statute, 
by  the  very  terms  of  which  such  contracts  are  made 
not  merely  non-enforceable,  but  absolutely  void.  (9 
Cyc.  475.) 

A  part  of  the  consideration  of  the  mortgage  was 
therefore  illegal,  if  the  facts  were  as  the  defendant  at- 
tempted to  show.  Would  this  render  the  mortgage  it- 
self void?  The  generally  accepted  rule  is  that  if  any 
part  of  a  single  consideration  or  either  of  two  separate 
considerations  of  a  contract  is  illegal  the  entire  contract 
is  void,  although  where  two  promises,  one  of  which  is 
illegal,  are  made  upon  a  lawful  consideration,  the 
promise  which  is  unobjectionable  is  ordinarily  held  to 
be  enforceable.  (See  9  Cyc.  564-566,  where  the  cases 
bearing  upon  the  matter  are  collected  and  classified  by 
states.)  It  is  true  that  there  are  cases  arising  upon 
contracts  based  in  part  upon  a  legal,  and  in  part  upon 
an  illegal,  consideration  where  the  courts  have  per- 
mitted an  enforcement  to  the  extent  of  the  good  con- 
sideration. But  for  the  most  part  such  cases  purport 
to  follow  the  general  rule  as  above  stated,  but  reach 
a  result  at  variance  therewith  by  failing  to  distinguish 
between  a  consideration  which  is  merely  insufficient 
to  support  a  promise  and  one  which  is  actually  against 
the  law  or  contrary  to  good  morals.  Where  one  of  two 
considerations,  or  a  distinct  part  of  one  consideration, 
is  for  any  reason  not  capable  of  sustaining  a  contract, 
but  is  not  otherwise  obnoxious  to  the  law,  the  courts 
universally  recognize  the  situation  as  a  partial  failure 
of  consideration  and  permit  a  pro  tanto  recovery.  But 
where  one  of  two  considerations,  or  a  distinct  part  of 
one  consideration,  is  unlawful,  as  being  forbidden 
either  by  the  statute  or  by  the  common  law,  the  pre- 
vailing view  is  that  the  partial  illegality  taints  the  en- 
tire transaction,  and  the  contract  itself  is  void.  Ac- 
cording to  the  great  weight  of  authority,  and  as  we 
think  also  according  to  the  better  reason,  this  doctrine 
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is  applicable  where  a  note  or  series  of  notes  is  given 
for  a  consideration  a  specific  and  ascertained  amount 
of  which  is  illegal — for  exacaple,  for  an  indebtedness 
composed  of  vadrious  items,  some  lawful  and  some  un- 
lawful. A  typical  and  often-cited  case  is  that  of  Widoe 
V.  Webb,  20  Ohio  St.  431,  5  Am.  Rep.  664,  where  an  ac- 
tion  was  brou^t  upon  a  note  given  in  settlement  of 
an  account  which  included  various  separate  charges 
made  for  intoxicating  liquor  sold*  in  violation  of  law. 
In  the  opinion  it  was  said : 

"The  concurr^it  doctrine  of  the  test4x>ok8  on  the 
law  of  contracts  is  that  if  one  of  two  conaiderati<ms  of 
a  promise  be  void  merely,  the  other  will  support  the 

Sromise ;  but  that  if  one  of  two  considerations  be  un- 
iwful,  the  promise  is  void.  When,  howiever,  for  a  legal 
consideration,  a  party  undertakes  to  do  one  or  nk^re 
acts,  and  some  c^  them  are  unlawful,  tlie  contract  is 
good  for  so  much  as  is  lawful,  and  void  for  the  residue. 
Whenever  the  unlawful  part  of  the  contract  can  be 
separated  from  the  rest  it  will  be  rejected,  and  the  re- 
mainder established.  But  this  cannot  be  done  when 
one  of  two  or  more  considerations  is  unlawful,  wither 
the  promise  be  to  do  one  lawful  act,  or  two  or  more 
acts,  part  of  which  are  unlawful;  beoaqse  the  v^hole 
consideration  is  the  basis  of  the  whole  promise.  The 
parts  are  inseparable.  [Citing  text-writers.]  Whilst 
a  partial  want  or  failure  of  consideration  avoids  a  bill 
or  note  only  pro  tanto,  illegality  in  respect  to  a  peart  of 
the  consideration  avoids  it  in  toto.  The  riason  of  this 
distinction  is  said  to  be  founded,  partly  at  least,  on 
grounds  of  public  policy,  and  partly  on  the  technical 
notion  that  the  security  is  entire,  and  cannot  be  appor- 
tioned; and  it  has  been  said  with  much  force  that, 
where  parties  have  woven  a  web  of  fraud  or  wrong,  it 
is  no  part  of  the  duty  of  courts  of  justice  to  unravel  the 
threads  and  separate  the  sound  from  the  unsound. 
.  .  .  The  suit  was  upon  a  promissory  note  alone — 
upon  a  single  and  entire  promise.  This  note  was  given 
in  settlement  of  an  account  embracing  transactions  be- 
tween the  parties  for  a  period  of  eighteen  months. 
The  evidence  t^ided  to  show  that  whilst  some  of  these 
transactions  were  proper  and  legal,  yet  many  of  the 
items  of  the  account  were  for  intoxicating  liquors  sold 
by  the  plaintiff  to  the  defendant  in  direct  violation  of 
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the  provisions  of  a  highly  penal  statute.  The  contract 
evidenced  by  the  note  was  illegal  and  void,  because 
these  sales  of  liquors,  which  formed  a  part  of  its  con- 
sideration, were  clearly  illegal. 

"With  respect  to  the  items  of  the  plaintiff's  account 
which  were  unconnected  with  the  illegal  sales,  he 
might  well  have  maintained  an  action  on  the  original 
contracts  of  sale,  even  after  the  giving  of  this  note, 
for,  being  utterly  void,  it  discharged  none  of  the  just 
indebtedness  of  the  defendant.  But  he  chose  to  sue 
upon  the  note  which  was  prima  facie  evidence  of  in- 
debtedness to  the  extent  of  the  whole  sum  promised  to 
be  paid,  and  thus  attempted  to  throw  upon  the  defend- 
ant the  burden  of  showing  how  much  of  it  was  given 
upon  an  illegal  consideration,  and  upon  the  court  the 
task  of  separating  the  sound  from  the  unsound.  If 
this  effort  should  result  in  his  losing  what  was  justly 
due  him,  we  can  but  repeat  what  was  said  in  a  similar 
case :  'It  is  but  a  reasonable  punishment  for  including 
with  his  just  due  that  which  he  had  no  right  to  take.'  " 
(Pages  435,  437.) 

So  in  the  case  of  Wadaworth  v.  Dunnam,  117  Ala. 
661,  23  South.  669: 

"The  doctrine  of  the  common  law,  as  it  is  laid  down 
in  the  text-books,  and  supported  by  numerous  adjudi- 
cations, is  that  'if  any  part  of  the  entire  consideration 
for  a  promise,  or  any  part  of  an  entire  promise,  is  il- 
legal, whether  by  statute  or  at  common  law,  the  whole 
contract  is  void.  Indeed,  the  courts  go  far  in  refusing 
to  found  any  rights  upon  wrong-doing.'  [Citing  au- 
thorities.] .  .  .  There  has  not,  perhaps,  been 
more  frequent  application  of  the  doctrine  than  to  prom- 
issory notes,  or  other  evidences  of  debt,  taken  in  settle- 
ment of  accounts  for  goods,  wares,  or  merchandise, 
items  of  which  were  for  goods  sold  on  Sunday,  or  for 
spirituous  liquors  sold  in  violation  of  law.  The  ac- 
counts may  have  contained  items  having  no  connection 
with  the  illegal  sales ;  items  for  goods  not  sold  on  Sun- 
day, or  items  for  the  sales  of  goods  not  prohibited. 
When  all  are  blended,  and  a  promissory  note  is  taken 
for  the  whole,  the  note  is  entire  and  indivisible,  and 
upon  it  there  can  be  no  recovery.  .  .  .  The  com- 
plaint declares  on  eight  several  promissory  notes,  and 
the  uncontroverted  fact  is  that  these  notes  were  given 
in  settlement  of  an  account  for  goods  and  merchandise 
23—73  KAN. 
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sold  by  the  plaintiffs  to  the  defendant.  And  there  was 
evidence  tending  to  show  that  some  of  the  sales  were 
made  on  Sunday,  and  some  were  of  ginseng  cordial,  an 
intoxicating  drink,  in  violation  of  a  law  prevailing  in 
the  locality  of  the  sale,  rendering  such  sale  an  indict- 
able offense.  If  there  were  items  of  the  account  closed 
by  the  notes  not  tainted  with  illegality — ^unconnected 
with  the  illegal  sale — ^the  plaintiffs  could  have  main- 
tained an  action  on  the  original  contracts  of  saJe, 
though  the  notes  had  been  taken.  The  notes,  if  tainted 
with  illegality,  are  utterly  void ;  incapable  of  discharg- 
ing the  just  indebtedness  of  the  defendant."  (Page 
670.) 

To  the  same  effect  are:  Harumer  v.  Doane,  79  U.  S. 
342,  20  L.  Ed.  489;  DouthaH  v.  Congdon,  197  111.  849, 
64  N.  E.  348;  Bick  v.  Seal,  45  Mo.  App.  475;  Gotten  v. 
McKenzie,  57  Miss.  418;  Carleton  v.  Woods,  28  N.  H. 
290;  Snyder  v.  WiUey,  33  Mich.  483;  Deering  v.  Chap- 
man, 22  Me.  488,  39  Am.  Dec  592.  This  application  of 
the  doctrine  is  almost  universally  upheld  by  the  text- 
writers.  For  instance,  in  volume  1  of  Daniel  on  Nego- 
tiable Instruments,  fifth  edition,  section  204,  the  author 
says: 

"When  the  defense  is  founded  on  illegality  of  con- 
sideration it  is  to  be  distinguished  from  a  defense  on 
the  ground  of  a  want  or  failure  in  the  consideration 
by  this  peculiarity — ^that  a  partial  illegality  vitiates 
the  bill  or  note  in  toto,  while  the  partial  want  or  failure 
of  consideration  only  vitiates  it  pro  tanto.  And  a 
mortgage  to  secure  a  bill  or  note  of  which  the  consid- 
eration is  in  part  illegal  is  also  wholly  void.  The 
reason  of  the  distinction  is  based  mainly  upon  the 
ground  of  public  policy,  the  court  not  undertaking  to 
unraved  a  web  of  fraud  for  the  benefit  of  the  party  who 
has  woven  it.  If,  however,  the  legal  portion  of  the 
consideration  were  distinctly  severable,  tiie  party  could 
still  recover  by  the  proper  action  to  its  proportionate 
extent,  though  not  upon  the  bill  or  note." 

(See,  also,  1  Parsons,  Cont.,  9th  ed.,  456;  Chitty, 
Cont.,  10th  Am.  ed.,  730;  Jones,  Chat  Mort,  4th  ed., 
§  350 ;  Pollock's  Prin.  of  Cont.,  1st  Am.  ed.,  818 ;  Anson, 
Cont.,  2d  Am.  ed.,  252;  1  Edwards,  Bills,  Notes  &  Neg. 
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Inst.,  3d  ed.,  §  471 ;  Bishop,  Cont.  §  74;  2  Beach,  Mod- 
era  Law  of  Cont.  §1422;  Benj.  Prin.  of  Cont.  27; 
Comyn,  Cont.,  3d  Am.  ed.,  20;  Metcalf,  Cont.  247; 
MacLaren,  Bills,  Not^  &  Cheques,  2d  ed.,  185 ;  Story, 
Prom.  Notes,  5th  ed.,  §190;  Wood's  Byles,  Bills  & 
Notes,  146;  1  Story,  Cont.,  5th  ed.,  §  583;  1  Page,  Cont. 
777 ;  Lawson,  Cont.,  2d  ed.,  §  335 ;  2  Addison,  Cont.,  8th 
ed.,  with  American  notes,  1169,  note;  Clark,  Cont.  471 ; 
4  A.  &  E.  Encycl.  of  L.  192;  17  A.  &  E.  Encycl.  of  L. 
308.) 

The  second  paragraph  of  the  syllabus  in  Rathbone 
V.  Boyd,  30  Kan.  485,  2  Pac.  664,  seemingly  does  not 
accord  with  the  general  rule  already  stated.    It  reads  : 

"Where  a  chattel  mortgage  is  made  to  secure,  in 
part,  a  valid  debt,  and,  in  part,  money  advanced  upon 
an  illegal  contract,  the  chattel  mortgage  may  be  en- 
forced to  the  extent  of  the  valid  debt,  although  void  as 
to  the  residue." 

This  portion  of  the  syllabus  and  the  corresponding 
part  of  the  opinion  may  not  have  been  essential  to  the 
determination  of  the  case,  but  whether  this  be  so  or 
not  we  cannot  accept  the  view  there  expressed  as  con- 
trolling upon  the  matter  now  under  consideration,  for 
the  reason  that  it  was  announced  without  discussion 
and  seemingly  without  examination  of  the  conse- 
quences attached  by  the  courts  to  a  partial  illegality  of 
consideration,  as  distinguished  from  mere  insufficiency. 
In  a  later  case,  Fleming  v.  Greene,  48  Kan.  646,  30 
Pac.  11,  while  the  precise  point  was  not  directly  in- 
volved, the  court  quoted  with  approval  a  statement  of 
the  general  doctrine  taken  from  Widoe  v.  Webb,  20 
Ohio  St.  431,  5  Am.  Rep.  664,  which  is  included  in  the 
quotation  already  made  from  that  case.  (See,  also,. 
Gerlach  v.  Skinner,  34  Kan.  86,  8  Pac.  257,  55  Am.  Rep. 
240;  Stans field  v.  Kunz,  62  Kan.  797,  64  Pac.  614.) 

There  are  cases  holding  that  where  a  mortgage  is 
given  to  secure  two  separate  debts,  one  only  of  which 
is  unlawful,  the  mortgage  may  be  enforced  to  the  ex- 
tent of  the  valid  indebtedness.    In  Shaw  v.  Carpenter, 
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54  Vt.  155,  41  Am.  Rep.  837,  although  the  court  pro- 
fessed to  approve  and  follow  Carleton  v.  Woods,  28  N. 
H.  290,  a  mortgage  given  to  secure  several  notes  a  part 
of  the  consideration  of  which  was  illegal  was  permitted 
to  be  enforced  to  the  extent  of  the  valid  consideration, 
upon  the  theory  that  equity  was  thereby  done.  In  a 
dissenting  opinion  these  cases  were  reviewed,  and  it 
was  pointed  out  that  even  if  a  mortgage  securing  two 
notes,  one  good  and  one  unlawful,  may  have  vitality 
as  to  the  valid  note,  yet  where  the  notes  themselves 
are  void  because  tainted  with  an  illegal  consideration 
the  mortgage  can  have  no  efficacy  whatever.  The  dis- 
tinction is  obviously  sound,  and  even  though  the  cor- 
rectness of  the  conclusion  in  Rathbone  v.  Boyd,  30  Kan. 
485,  2  Pac.  664,  were  conceded  it  would  not  give  force 
to  the  mortgage  in  the  present  case,  for  the  two  notes 
secured  by  it  are  equally  affected  by  the  illegality  of 
consideration,  and  if  the  notes  are  void  the  mortgage 
is  necessarily  so. 

The  supreme  court  of  Indiana,  in  Hynds  v.  Hays, 
25  Ind.  31,  repudiated  the  generally  accepted  doctrine 
in  an  opinion  which  presents  a  plausible  and  complete 
argument  in  favor  of  the  position  taken,  based  upon 
the  view  that  a  note  given  for  two  distinct  considera- 
tions is  to  be  treated  as  a  severable  contract.  We  can- 
not, however,  regard  it  as  affording  sufficient  ground 
for  departing  from  a  rule  so  reasonable  in  itself  and  so 
firmly  entrenched  in  the  authorities. 

The  case  of  Carradme  v.  Wilson,  61  Miss.  573,  is  one 
which  supports  the  validity  of  the  mortgage,  but  upon 
a  different  theory.  It  was  there  held  that  where  two 
notes  were  given  for  a  consideration  a  part  of  which 
was  illegal,  each  note  being  for  a  greater  amount  than 
the  illegal  portion  of  the  consideration,  and  a  mortgage 
was  given  securing  both  notes,  the  unlawful  considera- 
tion could  be  referred  to  one  of  the  notes,  rendering 
it  void,  but  thereby  purging  the  other  note  of  the  ille- 
gality and  leaving  the  mortgage  as  a  valid  security  for 
the  second  note.    The  facts  of  the  present  case  are  sub- 
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stantially  the  same.  The  illegal  consideration  was  but 
$201.  Two  notes  were  given,  respectively  for  $6000 
and  $7366.80.  We  cannot  agree,  however,  that  there 
is  any  doctrine  of  law  or  reason  that  would  justify  con- 
sidering the  commission  charge  as  having  entered  as 
an  entirety  into  one  note  and  none  of  it  as  having  been 
incorporated  in  the  other.  There  was  in  fact  but  one 
transaction.  The  Mississippi  court  bases  its  view 
largely  upon  Zundt  v.  Roberts,  5  S.  &  R.  (Pa.)  139, 
and  Warren  v.  Chapman,  105  Mass.  87.  The  former 
case  is  at  variance  with  the  prevailing  view,  and  has 
done  much  to  promote  such  conflict  as  there  is  in  the 
decisions.  The  latter  holds  that  where  one  owes  two 
debts,  one  legal  and  one  illegal,  and  gives  his  creditor 
a  note  for  an  amount  less  than  the  valid  part  of  his 
obligation,  with  no  express  direction  as  to  its  applica- 
tion, the  law  will  apply  it  to  the  good  and  not  to  the 
bad  account,  and  treat  it  as  supported  by  a  valid  con- 
sideration. This  is  an  entirely  reasonable  proposition, 
but  it  has  no  tendency  to  support  the  conclusion 
reached  in  Carradine  v,  Wilson,  61  Miss.  573.  It  re- 
sults from  what  has  been  said  that  the  view  of  this 
court  is  that  upon  the  facts  as  the  defendant  sought  to 
develop  them  the  mortgage  given  by  him  was  void. 

Some  attack  has  been  made  upon  the  constitution- 
ality of  the  antitrust  statute  of  1897,  but  we  think  the 
questions  so  suggested  are  set  at  rest  by  the  decisions 
of  this  court  and  of  the  federal  supreme  court.  (The 
State  V.  Smiley,  65  Kan.  240,  69  Pac.  199,  67  L.  R.  A. 
903 ;  SmUey  v.  Kansas,  196  U.  S.  447,  25  Sup.  Ct.  289, 
49  L.  Ed.  546.) 

Was  it  competent  for  the  defendant  to  show  that  the 
mortgage  was  in  fact  void  for  the  reason  suggested, 
although  the  invalidity  did  not  appear  on  the  face  of 
the  instrument?  The  notes  were  non-negotiable,  so 
that  the  question  is  not  affected  by  any  considerations 
of  the  possible  rights  of  an  innocent  purchaser.  There 
was  evidence  that  the  complaining  witness,  who  bought 
the  cattle  from  the  defendant,  was  required  to  pay  the 
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mortgage,  not  being  advised  of  any  fault  in  its  origin. 
There  is  an  obvious  incongruity  under  the  circum- 
stances in  permitting  the  defendant  to  escape  punish- 
ment by  showing  that  his  representations  that  the  cat- 
tle were  clear  were  in  fact  true  because  the  mortgage 
upon  them  was  void  under  the  antitrust  law,  although 
fair  and  legal  on  its  face.  The  wrong  and  fraud  prac- 
ticed upon  the  complainant  are  not  mitigated  by  the 
existence  of  this  concealed  defense  to  the  mortgage. 
Yet  the  criminal  law  can  only  be  administered  in  ac- 
cordance with  fixed  and  unyielding  rules.  And  no 
principle  of  criminal  law  is  better  settled  than  that  in 
order  to  sustain  a  prosecution  for  obtaining  property 
by  false  pretenses  the  l)retenses  must  be  shown  to  have 
been  false.  It  is  not  enough  even  that  the  defendant 
believed  them  to  be  fals^;  there  can  be  no  conviction 
unless  they  were  false  in  fact.  (19  Cyc.  894.)  The 
allegation  in  an  information  that  a  defendant  obtained 
money  by  false  pretenses  through  the  sale  of  property 
represented  to  be  clear  when  in  fact  there  was  a  mort- 
gage upon  it  can  only  be  responded  to  by  proof  of  the 
existence  of  a  valid  mortgage.  {Satchell  v.  The  State, 
1  Tex.  App.  438;  State  v.  Asher,  50  Ark.  427,  8  S.  W. 
177;  State  v.  Garris,  98  N.  C.  733,  4  S.  E.  633;  Keller 
V.  The  State,  51  Ind.  111.)  If,  for  instance,  the  mort- 
gage had  been  paid,  there  is  no  doubt  that  the  estab- 
lishment of  this  fact  would  require  an  acquittal,  al- 
though the  notes  and  mortgage  were  outstanding,  un- 
canceled and  unreleased,  and  although  the  purchaser 
might  have  been  inconvenienced  thereby. 

The  information  in  this  case  charged  in  set  terms 
that  the  mortgage  in  question  constituted  a  valid  lien 
on  the  cattle.  But  even  in  the  absence  of  an  express 
averment  of  its  validity  the  mortgage  referred  to  must 
have  been  understood  to  be  a  valid  and  not  a  void  one. 
It  is  possible  that  if  this  defense  had  been  anticipated 
a  good  information  might  have  been  framed  by  charg- 
ing the  defendant  with  selling  cattle  under  the  repre- 
sentation that  he  had  signed  no  instrument  purporting 
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to  encumber  them  by  which  a  colorable  claim  of  lien 
upon  them  might  be  asserted,  whereas  in  truth  he  had 
executed  what  appeared  to  be  a  good  mortgage  upon 
them,  which  fact  caused  them  to  be  less  valuable  to 
the  purchaser  than  they  would  otherwise  have  been, 
and  that  by  reason  of  this  apparent  lien  the  purchaser, 
not  being  advised  of  any  defect  in  the  mortgage,  was 
required  to  pay  the  amount  or  lose  the  cattle.  Under 
such  allegations  a  conviction  might  perhaps  have  been 
sustained  irrespective  of  the  legal  sufficiency  of  the 
mortgage. 

The  judgment  of  conviction  is  reversed,  and  a  new 
trial  ordered. 

All  the  Justices  concurring. 


The  Missouri,  Kansas  &  Texas  Railway  Company 
V.  Frank  M.  Wade. 

No.  14,882.     (86  Pac  41B.) 
SYLLABUS  BY  THE  COUBT. 

L  Damages — Fwwynal  Injuries — Verdict  Not  Exeeesive,  In  an 
addon  for  personal  injuries,  where  there  was  testimony  which 
would  warrant  the  allowance  of  damages  for  physical  pain, 
mental  angaish,  loss  of  time,  and  permanent  injury,  and  in 
their  general  verdict  the  jury  allowed  a  sum  not  unreasonable 
or  excessive  if  applied  to  aU  the  elements  of  damages  shown 
by  the  testimony,  and  in  answer  to  special  questions  sub- 
mitted by  the  defendant,  in  which  their  attention  was  not 
directed  to  any  of  these  elements  of  damages  except  mental 
pain  and  anguish,  stated  that  the  entire  sum  was  allowed  for 
mental  pain  and  anguish  caused  by  the  injury,  the  court 
cannot  say  that  the  failure  to  allow  anything  for  the  other 
elements  of  damages  is  an  indication  that  the  jury  were  in- 
fluenced by  passion  or  prejudice,  or  that  the  sum  allowed  is 
excessive. 

2.  Attorneys — Argument  to  Jury.  Certain  remarks  of  counsel 
in  argument  before  the  jury  considered  and  held  to  have  been 
proper. 
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Error  from  Cherokee  district  court;  William  B. 
Glasse,  judge.    Opinion  filed  April  7, 1906.    Affirmed. 

John  Madden,  W.  W.  Brovm,  and  R.  W.  Blue,  for 
plaintiff  in  error. 

Charles  Stephens,  and  Skidmore  &  Walker,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Frank  M.  Wade  was  employed,  in  June, 
1901,  in  unloading  a  car  of  lumber  standing  upon  a 
side-track  of  the  plaintiff  in  error  at  Mineral,  in  Chero- 
kee county.  His  duty  was  to  pass  the  lumber  out  of 
the  car  to  a  person  on  the  outside,  who  loaded  it  upon 
a  wagon.  Plaintiff  in  error  was  switching  cars  back 
and  forth  on  the  side-track,  and  backed  some  cars 
against  the  one  in  which  Wade  was  thus  engaged.  The 
force  of  the  contact  shifted  the  lumber  in  the  car,  and 
his  ankle  was  caught  and  the  injury  for  which  he 
brought  this  action  occasioned.  He  recovered  a  verdict 
and  judgment  for  $1250,  to  reverse  which  the  railway 
company  brings  this  proceeding  in  error. 

There  is  in  the  case  no  question  of  the  liability  of  the 
plaintiff  in  error  for  whatever  damages  defendant  in 
error  sustained.  There  are  but  two  errors  relied  upon. 
The  first  is  with  respect  to  the  amount  of  the  damages. 
It  is  claimed  the  ainount  is  excessive.  The  testimony 
of  several  physicians  showed  that  defendant  in  error 
sustained  what  is  known  as  a  green-stick  fracture  of 
the  tibia.  One  of  the  physicians  had  made  an  examina- 
tion of  the  fracture  in  the  winter  following  the  acci- 
dent, by  means  of  an  X-ray  instrument,  and  had  found 
evidences  of  an  injury  which  he  described  as  an  in- 
dentation or  depression  on  the  tibia,  with  the  sur- 
rounding flesh  and  nerves  tender.  He  regarded  the  in- 
jury as  permanent.  Several  witnesses,  among  whom 
were  physicians,  testified  to  the  fact  that  at  various 
times  they  had  heard  defendant  in  error  give  exclama- 
tions of  then  existing  pain  and  suffering.    This  is  com- 
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plained  of,  but  under  several  rulings  of  this  court  such 
testimony  was  competent.  (A.  T.  &  S.  F.  Kid.  Co.  v. 
Johns,  36  Kan.  769,  14  Pac.  237,  59  Am.  Rep.  609; 
Railroad  Co.  v.  Burrows,  62  Kan.  89,  98,  61  Pac.  439.) 
The  testimony  tended  to  show  that  for  two  years  de- 
fendant in  error  had  lost  considerable  time  by  reason 
of  the  injury;  that  he  had  suffered  much  pain — phys- 
ical and  mental ;  and  that  the  injury  was  permanent  in 
its  character.  Plaintiff  in  error  submitted  certain 
special  questions  to  the  jury,  and  the  principal  conten- 
tion here  is  that  the  damages  allowed  are  excessive  for 
the  reason  that  it  is  evident  from  the  answers  to  these 
special  questions  that  the  jury  allowed  nothing  at  all 
for  loss  of  time,  medical  attendance,  or  permanent  in- 
jury, and  allowed  the  entire  amount  of  the  verdict  for 
mental  suffering  and  anguish.  Plaintiff  in  error  suV 
mitted  a  number  of  special  questions,  but  was  careful 
to  ask  only  the  following,  with  respect  to  the  damages, 
sustained : 

"(5)  Ques.  If  you  find  for  the  plaintiff,  what,  if 
anything,  do  you  find  and  assess  his  damages  for  men- 
tal suffering  and  anguish  by  reason  of  the  injury  which 
plaintiff  claims  was  inflicted?  Ans.  Twelve  hundred 
fifty  dollars. 

"(6)  Q.  If  you  find  for  the  plaintiff,  what,  if  any- 
thing, do  you  find  and  assess  for  doctors'  bills  or  com- 
pensation for  physicians  and  surgeons  for  service  to 
plaintiff,  by  reason  of  the  injuries  claimed  to  have  been 
received?    A.  Nothing." 

It  is  conceded  that  it  is  well  settled  in  this  state  that 
damages  may  be  recovered  for  mental  suffering  or 
anguish  of  mind  resulting  from  physical  pain  and  suf- 
fering arising  from  the  injury.  (Railroad  Co.  v. 
Chance,  57  Kan.  40,  47,  45  Pac.  60,  and  cases  cited.) 
It  is  clear  that  the  jury  allowed  for  this  element  of 
damages  the  sum  of  $1250.  The  contention  is  that  be- 
cause the  jury  allowed  nothing  for  permanent  injury, 
or  for  loss  of  time,  or  for  doctors'  bills,  there  is,  there- 
fore, a  want  of  any  foundation  or  basis  for  the  allow- 
ance of  damages  for  mental  suffering.    But  before  this 
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court  would  be  justified  in  setting  aside  a  verdict  as 
excessive  it  must  appear  from  the  amount  allowed,  or 
from  some  other  fact  or  circumstance  in  the  record, 
that  the  damages  were  given  as  the  result  of  passion 
or  prejudice.  {Railway  Co.  v.  Frazier,  66  Kan.  422, 
427,  71  Pac.  831.) 

Conceding  for  the  purpose  of  the  argument  that  the 
amount  allowed  for  mental  suffering  was  excessive, 
this  alone  is  not  sufficient  to  warrant  the  granting  of 
a  new  trial.  (M.  K.  &  T.  Rly.  Co.  v.  Weaver,  16  Kan. 
456;  U.  P.  Rly.  Co.  v.  MitcheU,  56  Kan.  324,  43  Pac. 
244 ;  Railway  Co.  v.  Frazier,  supra.)  There  is  nothing 
in  these  answers,  however,  to  indicate  passion  or  preju- 
dice of  the  jury.  The  amount  allowed  for  mental  pain 
and  suffering  seems  large  only  by  reference  to  the 
omission  to  allow  any  damages  for  loss  of  time,  phys- 
ical suffering,  and  permanent  injuries.  The  evidence, 
however,  would  have  supported  a  verdict  fqr  a  reason- 
able amount  for  all  of  these  additional  elements  of 
damages,  which  plaintiff  undoubtedly  suffered  by  rea- 
son of  the  injuries.  The  answer  to  the  sixth  question 
is  supported  by  the  evidence,  for  plaintiffs  testimony 
shows  that  he  had  never  paid  anything  for  doctors' 
bills.  But  there  is  evidence  of  substantial  elements  of 
damages  for  which  the  jury  apparently  allowed  noth- 
ing, perhaps  because  their  attention  was  not  directed 
to  these  other  elements  by  the  two  questions  asked.  Is 
plaintiff  in  error  in  a  position  to  take  advantage  of 
this  somewhat  technical  oversight  on  the  part  of  the 
jury?  We  think  not.  If  the  jury  had  allowed  substan- 
tial damages  for  loss  of  time,  for  physical  pain,  for 
permanent  injury,  and,  in  addition,  had  allowed  $1250 
for  mental  pain,  it  might  have  shown  such  passion  and 
prejudice  as  would  warrant  the  setting. aside  of  the 
verdict ;  but  we  cannot  say  that,  because  of  the  absence 
of  an  allowance  for  substantial  damages  which  were 
clearly  established,  the  amount  allowed  is  so  excessive 
that  it  appears  to  have  been  given  under  the  influence 
of  passion  and  prejudice.    The  failure  of  the  jury  to 
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allow  damages  for  the  other  matters,  when  they  might 
well  have  done  so,  is  something  which,  instead  of  being 
prejudicial,  may  have  been  beneficial  to  the  plaintiff  in 
error;  at  least  it  is  no  indication  of  passion  or  preju- 
dice. 

Finally,  it  is  complained  that  one  of  the  counsel  for 
defendant  in  error  was  guilty  of  misconduct  in  his  ar- 
gument to  the  jury.  Plaintiff  in  error  submitted  three 
special  questions  to  the  jury  with  reference  to  whether 
the  defendant  in  error  remained  in  the  car  while  it  was 
being  moved  by  the  switching  crew.  It  is  claimed  that 
it  became  important  for  the  defendant  in  error  to  es- 
tablish by  the  findings  that  he  was  not  in  the  car  at 
this  time.  It  is  said  that  Judge  Skidmore  argued  to 
the  jury  that  they  must  make  their  special  findings 
harmonize  with  their  general  verdict;  and  it  is  con- 
tended that,  as  this  court  has  held  it  to  be  error  for 
the  court  to  instruct  the  jury  that  their  answers  to 
special  questions  submitted  should  be  consistent 
with  their  general  verdict,  therefore  this  argument  of 
counsel  was  objectionable  for  the  same  reason.  (Brick 
Co.  V.  Zimmerman,  61  Kan,  750,  60  Pac,  1064.)  The 
record  does  not  support  the  contention  of  the  plaintiff 
in  error  in  this  respect.  The  incident  is  brought  upon 
the  record  by  the  affidavit  of  R.  W.  Blue,  counsel  for 
plaintiff  in  error,  filed  in  support  of  the  motion  for  a 
new  trial.  The  afiidavit  does  not  state  that  counsel 
argued  that  the  jury  must  make  their  special  findings 
consistent  with  their  general  verdict.  It  states  the 
language  of  Judge  Skidmore,  as  follows :  "That  if  the 
jury  answered  the  said  special  questions  'yes,'  then 
their  verdict  must  be  for  the  defendant/*  In  our  opin- 
ion this  was  legitimate  argument,  as  well  as  a  fair 
statement  of  the  law.    The  judgment  is  afiirmed. 

All  the  Justices  concurring. 
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R.  B.  Croan  v.  Henry  Baden. 

No.  14,399.      (85  Pac.  682.) 
SYLLABUS  BY  THE  COURT. 

1.  Jury  and  Jurors — Special  Finding  Canatrtied.  Whether  the 
answer  "do  not  know"  to  a  special  question  submitted  to  a 
jury  is  equivalent  to  "yes/'  or  "no/'  depends  upon  the^orm 
of  the  question  answered.  Generally  such  an  answer  shows 
that  the  party  whose  duty  it  was  to  establish  the  fact  in- 
volved in  the  question  has  failed  in  his  proof.  In  a  case 
where  it  was  the  duty  of  the  defendant  to  prove  that  Emma 
M.  Garey  did  not  sign  a  certain  promissory  note,  and  the 
jury,  in  answer  to  the  question.  "Did  Emma  M.  Garey  sign 
the  note  in  question?"  returned  the  answer  "do  not  know/' 
such  answer  was  equivalent  to  "yes." 

2.  Limitation  op  Actions— Stotute  as  a  Defense — Waiver.  The 
statute  of  limitations,  to  be  available  as  a  defense,  must  be 
affirmatively  pleaded  or  otherwise  asserted,  and  a  failure  to 
do  so  constitutes  a  waiver  of  such  defense. 

8.  Conflict  of  Laws — When  Foreign  Law  May  Apply, 

The  laws  of  the  state  of  Kansas  relating  to  the  limitation  of 
actions  apply  exclusively  in  this  state,  except  when  the  re- 
quirements of  the  statute  i>ermitting  the  law  of  another  state 
or  territory  to  be  applied  have  been  complied  with. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  April  7,  1906,  Af- 
firmed. 

Ayres  &  Welch,  for  plaintiff  in  error. 
J.  H.  Keith,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  in  the  court 
of  Coff eyville,  Montgomery  county,  Kansas,  on  the  29th 
day  of  August,  1900,  by  Henry  Baden,  a  resident  ^f 
that  county,  against  R.  B.  Croan,  a  resident  of  the  In- 
dian Territory.  The  plaintiff  recovered  judgment  May 
11,  1901.  The  defendant  took  the  case  to  the  district 
court  by  petition  in  error,  where  the  judgment  was 
affirmed,  and  he  now  brings  the  case  here  for  review* 
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The  action  was  brought  to  recover  on  a  promissory 
note.  The  petition  was  in  ordinary  form,  with  a  copy 
of  the  note  attached  as  an  exhibit.    The  note  reads : 

"$735.  "Nowata,  I.  T.,  June  7, 1895. 

"Sixty  days  after  date  we  promise  to  pay  to  the 
order  of  Henry  Baden,  at  Independence,  Kan.,  seven 
hundred  and  thirty-five  and  no-100  dollars,  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum  from  date 
until  paid;  value  received.    Interest  payable  annually. 

Emma  M.  Carey. 

Wm.  V.  Carey. 

R.  B.  Croan." 

Apparently  for  the  purpose  of  avoiding  the  statute 
of  limitations  it  was  averred  "that  the  said  defendants, 
and  each  of  them,  have  for  more  than  one  year  since 
said  note  became  due  and  payable  resided  in  the  Indian 
Territory,  and  out  of  the  state  of  Kansas,  and  beyond 
the  jurisdiction  of  this  court.'' 

The  defendant  was  summoned  in  Montgomery 
county.  He  filed  a  verified  answer,  alleging:  (1)  A 
general  denial;  (2)  that  he  had  for  more  than  eight 
years  been  a  resident  of  the  Indian  Territory,  and 
never  had  been  a  resident  of  Kansas ;  that  the  note  was 
made,  executed  and  delivered  in  the  Indian  Territory, 
and  was  barred  by  the  laws  of  that  place  long  before 
this  action  was  commenced;  (3)  a  failure  of  considera- 
tion. 

The  plaintiff  for  reply  filed  a  general  denial.  The 
issues  thus  presented  were  tried  to  a  jury  of  six  men 
in  the  court  of  Coffeyville. 

One  of  the  material  facts  involved  in  the  defendant's 
third  defense  was  whether  or  not  Emma  M.  Carey 
signed  the  note  in  question.  The  defendant  claimed 
that  he  signed  the  note  as  surety,  in  consideration  of 
the  promise  that  she  would  also  sign  it;  and  that  her 
name  had  been  forged  thereto.  Special  questions  were 
submitted  to,  and  answered  by,  the  jury,  which  were 
in  part  as  follow : 

"Ques.  State  what  the  consideration  [of  the  note] 
was?    Ans.  The  amount  of  note. 
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"Q.  What  was  the  agreed  consideration  at  the  time 
the  note  was  given?    A.  $735. 

"Q.  Did  Emma  M.  Carey  sign  the  note  in  question? 
A.  Do  not  know/' 

It  is  claimed  that  the  answer  ''do  not  know''  is 
equivalent  to  ''no/'  and  the  case  of  Kalina  v.  Railroad 
Co.,  69  Kan.  172,  76  Pac.  438,  is  cited  as  authority  for 
this  contention.  The  decision,  however,  does  not  so 
hold.  The  rule  established  by  that  and  other  cases  is 
that  such  an  answer  indicates  that  the  party  whose 
duty  it  was  to  establish  the  fact  involved  in  the  ques- 
tion has  failed  in  his  proof.  Tested  by  this  rule  the 
answer  under  consideration  means  "yes."  The  de- 
fendant alleged  and  undertook  to  prove  that  Enmia  M. 
Carey  did  not  sign  the  note.  The  jury,  after  hearing 
all  the  evidence  on  the  subject,  were  unable  to  say  that 
she  did  not  sign  it,  and  therefore  the  presumption 
that  she  did  is  not  overthrown.  The  execution  of  the 
note  by  the  defendant  is  not  controverted  by  the  evi- 
dence. 

This  disposes  of  all  the  questions  presented  in  favor 
of  the  plaintiff,  Henry  Baden,  except  the  one  relating 
to  the  statute  of  limitations.  It  is  argued  by  the  plain- 
tiff in  error  that  when  it  appears  from  the  face  of  the 
petition  that  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations  the  plaintiff  cannot  recover,  unless  he 
affirmatively  removes  the  bar  by  his  testimony.  It  is 
further  claimed  that  this  duty  of  the  plaintiff  does  not 
depend  upon  any  act  or  plea  on  the  part  of  the  defend- 
ant. We  think  otherwise.  The  mere  fact  that  a  prom- 
issory note  is  barred  by  the  statute  of  limitations  does 
not  imply  that  the  debt  evidenced  thereby  is  extin- 
guished, nor  that  the  defendant  is  not  morally  obli- 
gated to  pay  it.  This  statute  was  not  designed  to  pre- 
vent the  payment  of  such  obligations.  It  only  furnishes 
a  defense  thereto  which  the  defendant  may  use  or  not 
at  his  option.  The  right  to  use  this  defense  is  regarded 
as  a  privilege  which  may  be  waived,  and  the  failure 
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affirmatively  to  assert  it  will  constitute  a  waiver 
thereof. 

In  this  case  the  defendant  did  not  demur  to  the  peti- 
tion, object  to  the  introduction  of  evidence,  plead  the 
statute  of  limitations  in  his  answer,  or  otherwise  claim 
the  protection  of  the  Kansas  statute.  It  seems  that  the 
defendant  did  not  rely  upon  the  Kansas  statute  of 
limitations  at  the  trial,  but  sought  protection  under 
the  statutes  of  the  Indian  Territory,  which  were  fully 
pleaded  in  his  answer  and  established  by  the  proof. 
He  insists  that  a  good  defense  was  made  out  under  sec- 
tion 4450  of  the  General  Statutes  of  1901,  which  so 
far  as  necessary  reads : 

''Where  the  cause  of  action  has  arisen  in  another 
state  or  country,  between  non-residents  of  this  state, 
and  by  the  laws  of  the  state  or  country  where  the  cause 
of  action  arose  an  action  cannot  be  maintained  thereon 
by  reason  of  lapse  of  time,  no  action  can  be  maintained 
thereon  in  this  state.'/ 

The  defense  as  pleaded,  however,  omits  the  essential 
averment  that  the  cause  of  action  arose  "between  non- 
residents of  this  state.''  This  omission  makes  the  plea 
insufficient.  It  was  shown  by  the  evidence  that  the 
plaintiff,  Henry  Baden,  payee  of  the  note,  was  at  all 
times  a  resident  of  the  state  of  Kansas.  This  fact  is 
not  disputed.  It  seems,  therefore,  that  this  defense, 
both  in  plea  and  proof,  falls  outside  of  the  provisions 
of  the  statute  relied  upon. 

We  conclude  that  the  verdict  and  findings  of  the 
jury  were  fully  justified,  both  by  the  law  and  the  evi- 
dence.   The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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S.  A.  HoNCE  et  al.  v.  Charles  Schram  et  al. 

No.  14,408.     (85  Pac.  636.) 
SYLLABUS  BY  THE  COURT. 

1.  Proceeding  in  Aid  op  Execution — Action  of  Probate  Court 
— Review  by  District  Court.  In  a  proceeding  in  aid  of  exe- 
cution the  probate  judge  acts  as  a  subordinate  officer  of  the 
district  court  from  which  the  execution  is  issued,  and  in  the 
supervision  of  the  probate  judge's  action  the  court  exercises 
original,  rather  than  appellate,  jurisdiction. 

2.  Method  of  Invoking  Jurisdiction  of  District  CourL 

Where  such  supervision  was  invoked  by  what  was  termed  a 
''petition  in  error/'  and  the  court  gave  such  consideration  to 
the  proceedings  of  the  probate  judge  as  would  have  been 
given  on  a  formal  application,  it  cannot  be  held  that  its  ac- 
tion was  void  or  that  any  one  was  prejudiced  by  the  infor- 
mality. 

3.  Basis  for  the  Proceeding,  An  abstract  of  a  judg- 
ment of  a  justice  of  the  peace  duly  filed  in  the  district  court 
is  a  sufficient  basis  for  a  proceeding  in  aid  of  execution. 

4.  Judgments — Payment  by  a  Surety — Subrogation — Contribu- 
tion. Under  section  480  of  the  civil  code  (Gen.  Stat.  1901, 
§4926)  a  surety  who  has  paid  a  judgment  may  have  the 
benefit  of  such  judgment,  not  only  to  compel  repasrment  from 
the  principal,  but  also  to  enforce  contribution  against  other 
sureties  jointly  liable  with  him  on  the  judgment. 

6.  Assignment  to  a  Surety — Satisfaction.    The  paym^it 

of  such  judgment  by  one  of  the  sureties  against  whom  it  was 
rendered,  and  the  taking  of  an  assignment  of  the  judgment 
to  himself,  did  not  operate  as  a  satisfaction  of  the  judgmait 
against  the  other  judgment  debtors. 

6.  Proceeding  in  Aid  op  Execution— iJtp^ta  of  Third  Parties 
to  Oumership  of  Assets.  While  the  rights  of  third  parties  as 
to  the  ownership  of  assets  sought  to  be  subjected  to  the  pay- 
ment of  a  judgment  cannot  be  finally  determined  in  this  sum- 
mary proceeding,  the  mere  fact  that  property  is  in  the  hands 
of  others  than  the  judgment  debtor,  or  that  a  colorable  dis- 
pute as  to  the  ownership  arises,  does  not  deprive  the  judge 
of  power  to  proceed. 

7.  Res  Judicata — One  Not  a  Party.    A  third  person  who 

is  subpoenaed  as  a  witness  and  gives  testimony  in  such  a  pro- 
ceeding, but  who  is  not  made  a  party  to  it,  and  who  does  not 
intervene  to  claim  the  property,  is  not  bound  by  the  order 
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of  the  jud^,  and  may  afterward  in  an  appropriate  action 
litigate  his  rights  to  such  propeiiy. 

8. Ahaeiftce  of  the  Judgment  Debtor.    The  failure  of  the 

jadgment  debtor  to  appear  and  give  testimony  in  the  pro- 
ceeding does  not  preclude  the  'examination  of  oliier  witnesses, 
nor  prevent  the  judge  from  making  such  order  as  the  testi- 
mony produced  will  warrant. 

Error  from  Butler  district  court;  Granville  P.  Aik- 
MAN,  judge.    Opinion  filed  April  7, 1906.    Affirmed. 

N.  A.  Yeager,  for  plaintiffs  in  error. 
T.  A.   Kramer^   for   defendant   in   error   Charles 
Schram. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  a  proceeding  in  aid  of 
execution.  Joseph  S.  Bogle  gave  a  promissory  note  for 
borrowed  money,  and  procured  his  brother,  John  P, 
Bogle,  and  also  Charles  Schram  and  E.  H.  Hutchins, 
to  sign  the  note  as  sureties.  Default  was  made  in  the 
payment  of  the  note,  and  on  May  16,  1891,  judgment 
was  obtained  before  a  justice  of  the  peace  against  the 
principal  and  the  sureties.  For  his  own  protection 
one  of  the  sureties,  Schram,  paid  the  judgment  and 
took  an  assignment  of  it.  An  abstract  of  the  judgment 
was  filed  in  the  district  court,  and  several  executions 
were  issued  without  substantial  results. 

On  October  13, 1903,  Schram  instituted  this  proceed- 
ing, and  an  order  was  issued  by  the  probate  judge  re- 
quiring both  of  the  Bogles  to  appear  and  answer  con- 
cerning property  of  theirs  which  might  be  subject  to 
the  payment  of  the  judgment.  In  that  connection  a 
subpoena  duces  tecum  was  issued,  directed  to  S.  A. 
Honce,  a  daughter  of  John  P.  Bogle,  and  to  Chris 
Wirth,  under  which  S.  A.  Honce  produced  a  note  for 
$300,  executed  by  Wirth.  On  the  part  of  Schram  it 
was  claimed  that  this  note  was  the  property  of  John 
P.  Bogle,  while  Mrs.  Honce  stated  that  it  had  been 
given  to  her  by  her  father  for  services  rendered.    After 

24—73  KAN. 
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a  hearing  the  probate  judge  found  that  the  note  and 
indebtedness  were  the  property  of  John  P.  Bogle,  and 
in  order  to  cover  it  up  and  to  prevent  Schram  from 
collecting  a  share  of  the  Judgment  from  him  he  had 
attempted  to  transfer  the  note  and  indebtedness  to  his 
daughter,  Mrs.  Honce,  and  that  the  transfer  was  with- 
out consideration  and  fraudulent.  An  order  was  made 
by  the  judge  appointing  a  receiver,  and  directing  him 
to  take  charge  of  and  collect  the  note  and  apply  the 
proceeds  upon  the  Bogle  judgment.  The  probate  judge, 
who  had  obtained  possession  of  the  note  under  the  sub- 
poena duces  tecum,  delivered  it  to  the  receiver. 

Exceptions  were  taken  to  the  rulings  of  the  probate 
judge,  a  transcript  of  the  proceedings  was  made,  and 
the  matter  was  taken  before  the  district  court  upon 
what  is  designated  as  a  "petition  in  error."  Schram 
moved  to  dismiss  the  proceeding  for  lack  of  jurisdiction 
in  the  district  court,  on  the  theory  that  a  proceeding 
in  error  is  not  warranted  in  such  cases.  The  district 
court  denied  the  motion,  reviewed  the  proceedings  be- 
fore the  probate  judge,  and  sustained  his  rulings.  John 
P.  Bogle  died  after  the  proceeding  was  begun,  and  the 
administrator  of  his  estate,  as  well  as  his  daughter, 
S.  A.  Honce,  complain  of  the  rulings  of  the  district 
court.  In  a  cross-petition  in  error  Schram  also  com- 
plains of  the  refusal  of  the  district  court  to  dismiss 
the  proceeding. 

In  a  proceeding  in  aid  of  execution  the  jurisdiction 
of  the  district  court  to  review  and  revise  the  action  of 
the  probate  judge  is  original  rather  than  appellate. 

"While  the  proceedings  were  had  before  the  probate 
judge,  they  were  not  an  exercise  of  probate  jurisdic- 
tion, nor  was  a  record  of  them  required  to  be  kept  in 
the  probate  court.  The  judge  was  exercising  judicial 
functions  in  a  case  in  the  district  court,  and  was  in 
fact  acting  as  a  subordinate  officer  of  that  court,  and 
under  its  supervisory  control.''  (Bowersock  v.  Adams, 
55  Kan.  681,  685,  41  Pac.  971.) 

(See,  also,  Yotmg  v.  Ledrick,  14  Kan.  92;  Sewing- 
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machine  Co.  v.  Wait,  24  Kan.  136;  Code,  §  499;  Gen. 
Stat  1901,  §  4976.) 

The  proceeding,  being  in  the  district  court,  was  of 
course  subject  to  its  supervision.  Although  irregu^ 
larly  brought  to  its  attention,  the  court  had  jurisdic- 
tion to  examine  and,  if  necessary,  to  correct  the  pro- 
ceedings of  its  subordinate  officer.  That  jurisdiction 
was  invoked,  and  a  hearing  had  upon  a  full  transcript 
of  the  proceedings.  The  consideration  of  the  court 
was  substantially  what  it  would  have  been  if  it  had 
been  invoked  by  an  ordinary  application,  and,  that  be- 
ing true,  the  name  of  the  paper  by  which  its  jurisdic- 
tion was  invoked  is  not  very  material.  The  transcript 
presented  the  doings  of  the  probate  judge  more  fully 
than  if  the  requirements  of  the  code  had  been  strictly 
followed.  The  code  provides  that  "the  judge  shall  re- 
duce all  his  orders  to  writing,  which  together  with  a 
minute  of  his  proceedings  signed  by  himself  shall  be 
filed  with  the  clerk  of  the  court,"  etc.  (Code,  §  499; 
Gen.  Stat.  1901,  §  4976.)  Since  the  court  supervised 
the  proceedings  of  the  probate  judge  substantially  as 
if  there  had  been  a  formal  presentation,  it  cannot  well 
be  said  that  its  action  was  void,  nor  that  any  one  suf- 
fered prejudice  by  reason  of  the  informality. 

On  the  other  side,  it  is  insisted  that  as  a  full  tran- 
script of  the  judgment  of  the  justice  of  the  peace  was 
not  filed  in  the  district  court  there  was  no  basis  for 
the  proceeding.  An  abstract  of  the  judgment  is  suffi- 
cient. When  an  abstract,  such  as  is  prescribed  in  sec- 
tion 119  of  the  justices'  code  (Gen.  Stat.  1901,  §  5352), 
is  filed  in  the  district  court,  the  judgment  is  subject  to 
the  same'  rules  and  has  the  same  force  within  the 
county  as  though  originally  rendered  in  the  district 
court.  (Treptow  v.  Buse,  10  Kan.  170 ;  Rahm  v.  Soper, 
28  Kan.  529.)  Where  a  judgment  is  to  be  transferred 
from  one  county  to  another  a  different  rule  applies,  and 
the  transcript  of  the  journal  entry  of  judgment  is  re- 
quired. The  distinction  between  such  a  transfer  and 
the  filing  of  an  abstract  within  the  county  is  pointed 
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out,  and  the  reasons  given  therefor,  in  Hubbard  v. 
Jones,  61  Kan.  722,  60  Pac.  743. 

The  contention  that  Schram  was  not  entitled  to  the 
benefit  of  the  judgment  to  enforce  contribution  from 
his  cosurety  cannot  be  sustained.  Under  section  480 
of  the  civil  code  (Gen.  Stat.  1901,  §  4926)  a  surety 
who  has  paid  a  judgment  may  have  the  benefit  of  such 
judgment,  not  only  to  compel  repayment  from  the 
principal,  but  also  to  enforce  contribution  against  any 
one  jointly  liable  with  him  on  the  judgment.  In  such 
a  case  a  new  proceeding  would  be  wholly  superfluous. 
The  assignment  of  the  judgment,  when  it  was  paid  by 
Schram,  was  entered  on  the  docket  and  embraced  in 
the  abstract  of  the  judgment  which  was  filed  in  the 
district  court.  The  assignment  did  not  operate  as  a 
satisfaction  of  the  judgment  as  against  the  other  judg- 
ment debtors,  and  under  it,  and  the  notice  which  the 
entry  afforded,  Schram  was  entitled  to  enforce  con- 
tribution against  his  cosurety  Bogle.  (Harris  v.  Frank, 
29  Kan.  200;  WUliams  v.  Riehl,  127  Cal.  365,  59  Pac. 
762,  78  Am.  St.  Rep.  60;  17  Cyc.  1410.) 

There  is  a  contention  that  the  judgment  had  not  been 
kept  alive  and  was  therefore  not  enforceable.  This  is 
based  on  the  discredited  theory  that  no  execution  was 
issued  on  May  11,  1896.  The  entry  on  the  judgment 
docket  was  that  on  the  date  named  a  praecipe  for  execu- 
tion was  filed  and  an  execution  issued.  That  execution 
appears  to  have  been  lost ;  but  there  is  ample  testimony 
that  it  was  in  fact  issued,  placed  in  the  hands  of  the 
sheriff,  and  that  he  returned  the  writ  unsatisfied.  The 
oral  proof  of  this  fact  is  supplemented  by  an  entry  on 
the  docket  of  June  2,  1896,  that  the  execution  was  re- 
turned, entered,  and  filed,  and  that  it  w^ s  unsatisfied. 

It  is  next  contended  that  the  judge  had  no  power 
over  S.  A.  Honce,  who  was  only  a  witness,  and  that  his 
order  can  have  no  binding  effect  upon  her,  or  upon 
Wirth,  who  owed  the  impounded  debt.  The  judge  did 
have  po^er  to  inquire  whether  the  debt  was  an  asset 
of  John  P.  Bogle,  and,  that  being  found,  to  order  the 
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application  of  it  to  the  payment  of  the  judgment.  The 
note  had  been  placed  in  the  custody  of  the  judge,  and, 
so  far  as  appears,  it  was  surrendered  without  objection. 
If  she  had  refused  to  3^eld  possession,  or  had  inter- 
vened as  a  party  and  claimed  ownership  of  the  note, 
the  judge  would  probably  have  declined  to  proceed 
further  until  the  dispute  as  to  ownership  had  been 
settled.  It  is  true,  as  contended,  that  an  ultimate 
determination  of  a  disputed  ownership  of  property  or 
of  indebtedness  cannot  be  made  in  this  summary  pro- 
ceeding, and  especially  in  a  case  where  the  claimant  is 
not  a  party  to  the  proceeding.  However,  the  mere  fact 
that  an  asset  is  in  the  hands  of  another  than  the  judg- 
ment debtor  does  not  preclude  the  application  of  it  to 
the  payment  of  the  judgment.  The  statute  provides 
that  the  judge  may  order  the  application  of  any  prop- 
erty of  the  judgment  debtor  not  exempt  by  law  which 
is  in  the  hands  of  any  other  person  or  corporation,  or 
which  may  be  due  to  the  judgment  debtor,  upon  the 
judgment,  and  may  enforce  the  order  by  contempt  pro- 
ceedings. (Code,  §  490;  Gen.  Stat.  1901,  §  4966.)  We 
have  no  statute,  as  do  some  of  the  states,  providing  that 
a  dispute  as  to  title  or  ownership  ends  the  inquiry ;  and 
the  statute  would  not  be  very  effective  if  every  dispute, 
colorable  or  otherwise,  terminated  the  proceeding. 

The  statute  is  intended,  however,  to  include  only 
property  of  the  judgment  debtor,  and  is  not  operative 
upon  the  property  of  third  persons ;  and  a  proceeding 
» under  it  can  never  conclude  the  rights  of  third  parties 
where  there  is  a  substantial  dispute  as  to  title  or  owner- 
ship by  such  parties.  A  refusal  to  surrender  the  note 
might  have  made  necessary  an  action  by  the  receiver 
of  the  court  to  obtain  possession  of,  and  collect,  the 
note;  but  there  was  no  refusal  nor  any  intervention 
by  Mrs.  Honce.  She  was  not  a  party  to  the  proceed- 
ing, and  her  right  to  the  note  is  not  concluded  by  the 
action  of  the  judge.  She  was  a  witness,  and  was 
brought  into  court  by  the  compelling  force  of  a  sub- 
poena, but  this  did  not  make  her  a  party  nor  give  her  a 
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day  in  court.  The  judge  in  this  case  has  found,  upon 
what  appears  to  be  sufficient  evidence,  that  the  in- 
debtedness of  Wirth  was  due  to  Bogle,  and  therefore 
the  order  of  application  is  not  without  support.  The 
order,  however,  is  not  binding  upon  a  third  party  like 
Mrs.  Honce,  and  if  there  is  a  real  dispute  as  to  the 
ownership  of  the  asset  she  is  entitled  to  a  trial  in  ac- 
cordance with  the  regular  forms  of  law. 

The  fact  that  John  P.  Bogle  did  not  give  testimony 
before  the  judge  does  not  invalidate  the  order.  The 
statute  contemplates  that  other  witnesses  may  be  ex- 
amined, and  that  the  order  of  the  judge  shall  be  based 
upon  the  whole  testimony  submitted  in  the  proceeding. 
The  absence  of  the  judgment  debtor,  which  in  this 
case  it  is  said  was  due  to  his  illness,  does  not  defeat  the 
proceeding.  (State,  ex  rel.,  v.  Downing,  40  Ore.  309, 
58  Pac.  863,  66  Pac.  917.) 

We  think  the  probate  judge  had  judicial  authority 
to  make  the  inquiry  and  order  of  application;  that 
there  is  evidence  to  support  his  order;  and  that  lie  cor- 
rectly measured  the  liability  of  John  P.  Bogle  as  co- 
surety.   The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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The  Kansas  City  Southern  Railway  Company  v.       e?  q 
E,  A,  Fields  et  al.,  as  Partners,  etc. 

No.  14,410.     (85  Pac.  412.) 
SYLLABUS  BY  THE  COURT. 

PRAcncB,  Supreme  Court— Orctor  Cfranting  a  New  Trial  This 
court  will  not  reverse  an  order  of  the  trial  court  granting  a 
new  trial  unless  the  record  shows  the  order  was  clearly  and 
manifestly  in  violation  of  some  principle  of  law. 

Error  from  Crawford  district  court;  Walter  L.  Si- 
MONS,  judge.    Opinion  filed  April  7, 1906.    Affirmed. 

S.  W.  Moore,  Cyrus  Crane,  and  W.  J.  Watson,  for 
plaintiff  in  error. 

John  M.  Wayde,  and  Paul  F.  Coste,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  The  Fields  &  Slaughter  Company  ob- 
tained a  judgment  against  Forrester  Brothers,  to  sat- 
isfy whidi  they  gamisheed  the  Kansas  City  Southern 
Railway  Company.  It  answered  that  it  was  not  in- 
debted. Upon  this  answer  the  Fields  &  Slaughter 
Company  took  issue.  The  jury  returned  a  verdict  for 
the  garnishee.  Upon  application  of  the  plaintiffs  the 
verdict  was  set  aside  and  a  new  trial  ordered.  The 
garnishee  prosecutes  error  to  reverse  this  order. 

There  were  no  pleadings;  consequently  the  conten- 
tions of  the  parties  can  only  be  ascertained  from  the 
statements  made  by  counsel  and  the  questions  which 
appear  to  have  been  tried.  From  these  it  appears  that 
the  Fields  &  Slaughter  Company  claimed  that  For- 
rester Brothers  were  engaged  in  buying  and  shipping 
com  and  oats ;  that  about  September  27,  1901,  the  lat- 
ter entered  into  a  contract  with  certain  railroads  run- 
ning from  Omaha  and  Council  Bluffs  and  other  com- 
mon northern  points  to  Kansas  City,  called  the  north- 
em  connecting  lines,  and  the  Kansas  City  Southern 
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Railway  Company,  for  the  transportation  of  com  and 
oats  from  Council  Bluffs  and  other  conmion  points  on 
these  roads  to  Kansas  City  and  over  the  Kansas  City 
Southern  to  Shreveport,  Ala.,  and  other  common  points 
in  the  south,  at  a  rate  of  sixteen  and  one-half  cents  per 
hundredweight;  that  the  Kansas  City  Southern  agreed 
to  accept  as  its  proportion  of  this  rate  eight  cents  per 
hundred,  and  to  ship  the  com  over  its  line  from  Kan- 
sas City  at  the  rate  of  eight  cents  per  hundred;  that 
Forrester  Brothers  conmienced  to  ship  the  com  about 
the  1st  of  October,  1901,  and  continued  shipping  until 
February,  1902;  that  the  Kansas  City  Southern 
charged  eight  cents  per  hundred  until  October  31,  after 
which  time  it  raised  the  rate  to  ten  cents,  and  subse- 
quently to  fourteen  cents ;  that  Forrester  Brothers  paid 
this  excess,  amounting  to  about  $10,000,  and  there- 
fore that  the  Kansas  City  Southern  was  indebted  to 
Forrester  Brothers  for  this  excess.  It  was  this  alleged 
indebtedness  of  the  Kansas  City  Southern  to  Forrester 
Brothers  that  the  Fields  &  Slaughter  Company  were 
attempting  to  apply  upon  their  judgment  against  For- 
rester Brothers. 

The  Kansas  City  Southern  denied  that  it  had  ever 
made  a  contract  with  Forrester  Brothers,  or  any  one 
representing  them,  for  the  shipment  of  com  and  oats 
from  Kansas  City  to  Shreveport  or  other  conmion 
points  at  eight  cents;  but  claimed  that  during  the 
months  of  September  and  October,  1901,  it  had  de- 
clared and  published  a  rate  of  ten  cents  per  hundred  » 
pounds  on  com  and  oats  from  Kansas  City  to  Shreve- 
port, Texarkana,  and  other  conmion  southern  points; 
that  this  rate  had  been  filed  with  the  interstate  com- 
merce commission  at  Washington,  as  required  by  the 
interstate  commerce  act,  and  was  in  force  until  October 
31,  about  which  time  it  changed  its  schedule  and  ad- 
vanced the  rate  to  fourteen  cents,  which  rate  was  also 
published,  and  filed  with  the  interstate  conmierce  com- 
mission; that  if  any  contract  existed  by  which  For- 
rester Brothers  were  to  receive  a  special  rate  lower 
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than  that  so  declared  and  published,  such  contract 
would  be  in  violation  of  the  interstate  commerce  act, 
and  void.  It  was  also  contended  by  the  garnishee  that 
its  only  agreement  concerning  the  shipment  of  com 
and  oats  coming  to  it  over  the  northern  connecting 
lines  was  made  with  one  Shauffler,  traffic  agent  for 
such  lines,  by  which  it  agreed  to  divide  the  sum  of  the 
two  local  rates  with  the  northern  connecting  lines  on 
a  more  advantageous  basis  for  the  northern  lines 
than  its  proportion  of  the  two  local  rates ;  that  no  time 
was  fixed  for  the  expiration  of  this  agreement  for  the 
division  of  the  two  local  rates  from  the  northern 
points  to  the  southern  points;  that  before  any  grain 
was  received  by  the  Kansas  City  Southern  the  north- 
em  lines  forwarded  a  statement  or  schedule  of  such 
division  of  rates  to  the  Kansas  City  Southern,  accord- 
ing to  which  the  agreement  was  to  terminate  on  Octo- 
ber 31,  1901 ;  and  that  none  of  the  alleged  overcharges 
were  made  by  the  Kansas  City  Southern  prior  to  that 
date. 

It  was  also  contended  by  the  garnishee  that  the  con- 
tract relied  upon  by  the  plaintiffs  as  a  basis  for  its  lia- 
bility to  Forrester  Brothers  was  so  indefinite  and  uncer- 
tain, both  as  to  the  quantity  of  grain  to  be  shipped 
and  the  time  within  which  it  should  be  actually 
shipped,  that  it  was  non-enforceable ;  and  also  that  the 
alleged  contract,  if  made  as  claimed  by  plaintiffs,  would 
be  void  for  want  of  mutuality,  in  that  Forrester  Broth- 
ers did  not  agree  to  ship  any  grain  over  its  line,  and 
were  not  bound  so  to  do.  Another  contention  by  the 
garnishee  was  that  Forrester  Brothers  paid  the  rates 
charged  without  protest,  complaint,  or  objection,  and 
therefore  that  the  payment  was  voluntary.  All  of 
these  facts  were  passed  upon  by  the  jury,  and  they 
found  for  the  garnishee.  Upon  a  motion  for  a  new 
trial  the  court  was  required  to  review  all  of  the  evi- 
dence produced  on  the  trial  tending  to  establish  or  re- 
fute these  disputed  facts. 
•    We  are  not  informed  upon  what  grounds  the  court 
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set  aside  the  verdict  and  granted  a  new  trial.  The 
granting  of  a  new  trial  is,  however,  not  looked  upon 
unfavorably  by  the  law,  and  is  a  matter  so  largely 
within  the  discretion  of  the  trial  court  that  this  court 
has  seldom  found  it  necessary  to  reverse  such  orders. 
The  trial  court,  on  a  motion  for  a  new  trial,  is  not  re- 
quired to  determine  that  the  party  appl3ang  therefor 
has  not  had  a  fair  trial,  but  if  it  entertains  a  reason- 
able doubt  upon  the  question  a  new  trial  may  be 
granted.  It  is  the  purpose  of  the  law  that  every  liti- 
gant shall  have  his  right  fairly  and  honestly  adjudi- 
cated in  accordance  with  its  rules  and  forms,  and,  that 
no  advantage  may  be  taken,  the  matter  of  granting 
new  trials  is  very  largely  a  matter  of  judicial  discre- 
tion. Upon  an  application  for  a  new  trial,  where  many 
material  issues  of  fact  have  been  involved  and  de- 
termined by  the  jury,  the  trial  judge  must  review  and 
weigh  all  the  evidence  passed  upon  by  the  jury,  and 
also  take  into  consideration  everything  transpiring  on 
the  trial.  It  may  happen  that  incidents  may  take  place 
at  the  tr|al  which  could  not  be  put  into  a  record  and 
which  would  fully  justify  the  court  in  granting  a  new 
trial.  Such  incidents  cannot  be  made  to  appear  to 
this  court.  For  these  reasons  this  court  has  not  the 
opportunity  of  knowing  what  induced  the  trial  court  to 
grant  the  new  trial,  in  the  absence  of  a  statement  in 
the  record. 

It  was  said  in  the  syllabus  of  the  case  of  City  of  Se- 
dan  V.  Church,  29  Kan.  190: 

"The  supreme  court  will  not  reverse  the  order  of  the 
trial  court  granting  a  new  trial  unless  the  supreme 
court  can  see  beyond  all  reasonable  doubt  that  the  trial 
court  has  manifestly  and  materially  erred  with  respect 
to  some  pure,  simple  and  unmixed  question  of  law,  and 
that  except  for  such  error  the  ruling  of  the  trial  court 
would  not  have  been  made  as  it  was  made,  and  that  it 
ough^t  not  to  have  been  so  made." 

The  judgment  is  affirmed. 
All  the  Justices  concurring. 
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John  J.  Dineen  v.  John  Olson. 

No.  14,415.      (85  Pac.  588.) 
SYLLABUS  BY  THE  COUBT. 

L  FoBCiBu:  Detainer— J^ind^nce  of  TitU— -Proof  of  Right  to 
PoBssBwyru  A  justice  of  the  peace,  in  an  action  of  forcible 
detainer,  may  receive  evidence  of  title,  legal  or  equitable, 
when  such  evidence  is  necessary  to  determine  the  question  of 
the  right  to  possession. 

2. Juriadietian  of  a  Justice  of  the  Peace  to  Try  the 

Cause.  It  was  provided  in  a  written  contract  that  the  grantor 
therein  would  convey  to  the  grantee  certain  real  estate,  upon 
payment  of  the  purchase-price  as  stipulated.  On  the  part  of 
the  grantee  it  was  agreed  that  he  would  make  such  payments, 
or,  in  case  of  failure  so  to  do,  would  surrender  the  possession 
of  the  premises  to  the  grantor  immediately.  Afterward  the 
grantee  made  such  default  as  under  the  conditions  of  the 
contract  terminated  his  right  of  possession.  The  grantor 
then  commenced  an  action  of  forcible  detainer,  before  a  jus- 
tice of  the  peace,  to  recover  possession  of  the  property.  In 
such  action  it  appeieired  by  the  stipulations  of  the  parties 
thereto  that  such  default  had  occurred.  The  defendant  did 
not  claim,  and  it  did  not  appear  that  he  had,  any  legal  or 
equitable  right  in  the  premises.  Held,  that  the  justice  of 
the  peace  had  jurisdiction  to  hear  and  determine  such  action. 

Error  from  Saline  district  court;  Rolun  R.  Rees, 
judge.    Opinion  filed  April  7,  1906.    Affirmed. 

STATEMENT. 

This  is  an  action  of  forcible  detainer.  It  was  com- 
menced before  a  justice  of  the  peace,  and  the  plaintiff 
recovered  judgment.  The  defendant  appealed  to  the 
district  court,  where  the  plaintiff  again  recovered 
judgment,  and  the  defendant  brings  the  case  here  for 
review.  The  case  was  tried  each  time  upon  the  follow- 
ing agreed  statemefat  of  facts : 

"(1)  That  John  J.  Dineen  went  into  possession  of 
the  southeast  quarter  of  section  five  (5),  township  six- 
teen (16),  range  five  (5),  Saline  county,  Kansas,  April 
14, 1900,  under  contract  with  the  Union  Pacific  Land 
Company,  the  owner  of  said  land.    A  copy  of  said  con- 


Digitized  by  LjOOQIC 


380  SUPREME  COURT  OF  KANSAS. 

Dineen  v.  Olson. 

tract  is  attached  to  this  agreed  statement,  marked  'Ex- 
hibit A/  and  made  a  part  hereof. 

"(2)  That  at  the  time  said  Dineen  went  into  pos- 
session he  made  a  payment  of  $168,  as  shown  by  the 
contract  above  referred  to,  and  that  on  April  19,  1901, 
he  made  the  interest  payment  of  $90.72,  which  was 
due  on  April  14, 1901 ;  that  after  April  19, 1901,  Dineen 
made  no  further  payment  of  either  principal  or  in- 
terest. 

"(3)  That  demand  was  made  of  Dineen  by  the 
Union  Pacific  Land  Company  for  the  pajrments  which 
fell  due  April  14,  1902,  and  April  14,  1903,  but  the 
same  were  never  made  or  tendered,  nor  did  the  Union 
Pacific  Land  Company  waive  any  of  the  conditions  of 
the  contract  regarding  pajnnent. 

"(4)  That  on  January  21,  1904,  forfeiture  notice 
was  duly  served  on  Dineen ;  a  copy  of  said  notice  with 
copy  of  the  affidavit  of  service  is  attached  to  this  agreed 
statement,  marked  'Exhibit  B,'  and  made  a  part  hereof. 

"  (5)  March  14,  1904,  John  Olson  bought  this  land, 
under  contract  with  the  Union  Pacific  Land  Company, 
Jor  $2000,  paying  $200  down.  A  copy  of  said  contract 
is  attached  to  this  agreed  statement  of  facts,  marked 
'Exhibit  C,'  and  made  a  part  hereof. 

"(6)  Dineen  refuses  to  deliver  possession  of  said 
land  to  Olson,  and  has  put  in  a  crop  on  said  land  since 
the  sale  of  the  land  to  Olson  and  demand  by  Olson  of 
Dineen  for  possession  of  the  same. 

"(7)  On  May  2,  1904,  Olson  duly  served  on  Dineen 
the  notice  required  by  statute  before  commencing  the 
action  of  forcible  detention. 

"(8)  May  16,  1904,  this  action  was  commenced. 

"(9)  The  amount  involved  is  over  $100,  exclusive 
of  costs. 

"(10)  Additional  evidence  not  inconsistent  with  the 
foregoing  agreed  statement  may  be  introduced  by 
either  party  upon  the  trial  of  the  case." 

The  contract  designated  as  "Exhibit  A,"  so  far  as 
necessary  to  the  determination  of  this  case,  is  as  fol- 
lows : 

"This  Agreement,  Made  this  14th  day  of  April, 
A.  D.  1900,  between  the  Union  Pacific  Land  Company, 
as  party  of  the  first  part,  and  J.  J.  Dineen,  of  the 
county  of  Douglass,  in  the  state  of  Nebraska,  the  party 
of  the  second  part : 
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"WITNESSETH,  That  the  Union  Pacific  Land  Com- 
pany, for  and  in  consideration  of  the  payment  to  it  of 
the  sum  of  one  hundred  sixty-eight  ($168)  dollars  on 
the  delivery  hereof,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  in  consideration  of  the  covenants  and 
agreements  of  the  party  of  the  second  part,  hereinafter 
written,  subject,  however,  to  the  exceptions,  reserva- 
tions and  conditions  hereinafter  written,  has  agreed  to 
sell  to  said  party  of  the  second  part,  for  the  sum  of 
sixteen  hundred  eighty  ($1680)  dollars,  and  upon  the 
strict,  exact  and  punctual  performance,  by  the  said 
party  of  the  second  part,  of  each,  every  and  all  of  the 
covenants  and  agreements  on  his  part  herein  written 
and  by  him  to  be  kept  and  performea,  and  subject  also 
to  the  exceptions,  reservations  and  conditions  below 
written,  to  make  and  deliver  at  the  ofiice  of  its  land 
department,  at  Omaha,  Neb.,  upon  the  surrender  of 
this  agreement  by  the  said  party  of  the  second  part,  a 
£pood  and  sufficient  deed  with  the  ordinary  covenants 
of  warranty,  conveying  to  said  party  of  the  second  part 
in  fee  simple  the  following-described  real  estate,  to  wit : 
[Here  follows  description  of  land.] 

"In  consideration  whereof,  the  said  party  of  the  sec- 
ond part  has  and  does  hereby  covenant  and  agree  to 
and  with  the  party  of  the  first  part : 

"First:  To  pay  to  it,  at  the  office  of  the  local  treas- 
urer of  the  Union  Pacific  Land  Company,  in  Omaha, 
Neb.,  as  the  remainder  of  the  purchase-price  of  said 
land,  the  gross  sum  of  fifteen  hundred  twelve  ($1512) 
dollars,  with  interest  thereon  on  the  several  dates  and 
in  the  several  amounts  as  follow : 

Day  Ma         Tear      Prin.  Int.  Ami. 

First  payment,  14th  April,  1901  ....  $90  72  $90  72 

Second  payment,  14th  April,  1902  $168  90  72  268  72 

Third  payment,  14th  AprU,  1908  168  80  64  248  64 

Fourth  payment,  14th  April,  1S^4  168  70  56  288  56 

Fifth  payment,  14th  April,  1905  168  60  48  228  48 

Sixth  payment,  14th  April,  1906  168  50  40  218  40 

Seventh  payment,  14th  April,  1907  168  40  82  208  82 

Eighth  payment,  14th  April,  1908  168  80  24  198  24 

Ninth  payment,  14th  April,  1909  168  20  76  188  16 

Tenth  paymoit,  14th  April,  1910  168  10  08  178  08 

"Second :  To  pay,  at  the  time  when  by  law  the  same 
become  due  and  payable,  to  the  proper  collecting  officer, 
all  taxes  and  assessments  (special  or  general)  which 
may  be  lawfully  levied  or  assessed  upon  or  against 
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said  lands  (including  any  such  taxes  or  assessments 
levied  for  or  during  the  year  1900  or  subsequent 
years). 

"Third:  That  all  improvements  placed  upon  said 
premises  shall  remain  thereon,  and  shall  not — nor  any 
part  thereof — ^be  removed  or  destroyed  until  final  pay- 
ment for  said  land;  that  he  will  punctually  pay  said 
sums  of  money  above  specified  as  each  of  the  same  be- 
comes due. 

"Fourth:  That  time  and  punctuality  are  material 
and  essential  ingredients  in  this  contract.  And  in  case 
the  second  party  shall  fail  to  make  the  payments  afore- 
said, and  each  of  ihem,  punctually  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise  to  perform 
and  complete  all  and  each  of  the  covenants  and  agree- 
ments aforesaid,  strictly  and  literally,  without  any 
failure  or  default,  then  this  contract,  so  far  as  it  may 
bind  said  first  party,  shall  become  utterly  null  and  void, 
and  all  rights  and  interest  hereby  created,  or  then  ex- 
isting, in  favor  of  the  second  party,  or  any  one  claim- 
ing under  him,  shall  utterly  cease  and  determine,  and 
the  right  of  possession,  and  all  equitable  and  legal  in- 
terests in  the  premises  hereby  contracted,  with  all  the 
improvements  and  appurtenances,  shall  revert  to,  and 
revest  in,  said  first  party  without  any  declaration  of 
forfeiture  or  act  of  reentry  or  any  other  act  by  said 
first  party  to  be  performed,  and  without  any  right  of 
second  party  of  reclamation  or  compensation  for 
moneys  paid  or  services  performed,  as  absolutely,  fully 
and  perfectly  as  if  this  contract  had  never  been  made. 
The  said  party  of  the  first  part  shall  have  the  right, 
immediately  upon  the  failure  on  the  part  of  the  second 
party  to  comply  with  the  covenants  and  agreements 
herein  written,  or  any  part  thereof,  to  enter  upon  the 
land  aforesaid,  and  take  immediate  possession  thereof 
without  process  of  law,  together  with  the  improve- 
ments and  appurtenances  thereunto  belonging.  And 
the  said  party  of  the  second  part  covenants  and  agrees 
that  he  will  surrender  unto  the  said  party  of  the  first 
part  the  said  land,  improvements,  and  appurtenances, 
without  delay  or  hindrance,  and  no  court  shall  relieve 
the  party  of  the  second  part  upon  failure  to  comply 
strictly  and  literally  with  this  contract. 

"Fifth :  That  no  assignment  of  this  contract,  or  of 
the  premises  herein  described,  shall  be  valid  unless  the 
same  be  made  with  the  written  consent  of  the  party  of 
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the  first  part,  and  such  consent  and  assignment  be  in- 
dorsed hereon,  and  that  no  agreements  or  conditions, 
or  relations  between  the  party  of  the  second  part  and 
his  assignee,  or  any  other  person  acquiring  title  or  in- 
terest from  or  through  them  or  either  of  them,  shall 
preclude  the  party  of  the  first  part  from  the  right  to 
convey  the  premises  to  the  party  of  the  second  part,  or 
his  assigns,  on  the  surrender  of  this  agreement,  and 
the  payment  of  the  unpaid  portion  of  the  purchase- 
money  which  may  be  due  to  the  party  of  the  first  part. 

"And  it  is  further  expressly  agreed  that  any  consent 
which  may  be  given  to  the  assignment  of  this  contract, 
or  recognition  thereof  by  the  party  of  the  first  part, 
shall  not  exempt  the  original  purchaser  from  any  of 
his  liabilities  under  this  contract,  but  the  same  shall 
thereafter  continue  in  full  force. 

"And  it  is  further  covenanted  and  agreed  that  if 
said  second  party  shall  make  default  in  the  pajnnent  of 
principal,  interest,  or  taxes,  or  shall  make  default  in 
the  performance  of  any  of  the  covenants  and  agree- 
ments on  his  part  herein  specified,  the  said  party  of 
the  second  part  shall  then  be  deemed  to  have  been 
from  the  beginning  the  tenant  of  the  party  of  the  first 
part,  and  the  tenancy  of  said  second  party  shall,  upon 
the  default  in  the  performance  of  any  of  the  covenants 
and  agreements  by  him  herein  agreed  to  be  kept  and 
performed,  cease  and  determine,  without  any  notice 
by  the  party  of  the  first  part  of  the  termination  of  said 
tenancy;  and  the  said  party  of  the  second  part  hereby 
waives  any  notice  of  the  termination  of  said  tenancy, 
and  agrees  inmiediately  upon  such  default  as  aforesaid 
to  quit  said  premises  and  deliver  possession  of  the  same 
to  said  party  of  the  first  part,  and  that  thereupon  said 
party  of  the  first  part  may  treat  the  said  party  of  the 
second  part  as  a  tenant  holding  over  and  at  sufferance 
and  may  at  once  proceed  against  said  second  party  by 
summary  action  of  forcible  detainer  to  recover  posses- 
sion of  said  premises. 

"It  is  further  mutually  agreed  and  understood  that 
in  case  of  such  default  all  payments  of  principal,  inter- 
est and  taxes  and  all  improvements  made  upon  said 
lands  by  the  party  of  the  second  part  shall  be  deemed 
and  held  to  have  been  payments  of  rent  for  the  use  and 
occupation  of  said  property  during  the  occupancy 
thereof  by  said  party  of  the  second  part  as  aforesaid, 
and  that  the  said  party  of  the  second  part  shall  not 
have  relief  in  any  court  of  law  or  equity  in  respect  to 
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any  payments  made  under  this  contract  or  any  im- 
provements made  upon  said  lands." 

The  contract  to  Olson  was  the  same  as  the  one  to 
Dineen,  except  that  he  was  to  pay  $1800,  in  annual 
payments  of  $200,  and  interest.  The  notice  desig- 
nated as  "Exhibit  B"  reads: 

"The  Union  Pacific  Land  Company, 

Omaha,  Neb.,  November  28,  1903. 
"To  /.  /.  Dineen,  Brookville,  Kan.: 

"The  property  hereinafter  described  having  been 
sold  by  the  Union  Pacific  Land  Company  under  con- 
tract, now  standing  on  the  records  of  said  company  in 
the  name  of  J.  J.  Dineen,  to  wit :  Southeast  quarter  of 
section  five  (5),  township  sixteen  (16)  south,  of  range 
five  (5)  west,  of  the'  state  of  Kansas,  contract  num- 
bered 908  'E,'  April  14,  1900,  you  are  hereby  notified 
that  default  has  been  made  by  the  holder  of  said  con- 
tract, in  the  pa3rment  of  the  deferred  instalments  here- 
tofore due  and  payable  under  the  terms  of  said  con- 
tract, and  that  he  has  likewise  failed  to  perform  and 
complete  all  and  each  of  the  covenants  and  agreements 
on  his  part  to  be  kept  and  performed  as  in  said  contract 
specified,  and  that  because  of  such  default  and  failure 
to  keep  and  perform  the  said  covenants  and  agreements 
the  said  contract  has  become  null  and  void.  In  accord- 
ance with  the  provisions  therein  contained,  and  all 
rights  and  interest  thereby  created  or  existing  in 
favor  of  the  said  purchaser  or  any  one  claiming  under 
him  have  utterly  ceased  and  determined. 

"You  are  further  notified  that  the  Union  Pacific 
Land  Company  has  elected  to,  and  does  hereby,  declare 
said  contract  forfeited  and  canceled. 

The  Union  Pacific  Land  Company. 

By  B.  A.  McAllastbr,  General  Manager," 

David  Ritchie,  and  C.  Af .  Holmquist,  for  plaintiff  in 
error. 

N.  H.  Loomis,  R.  W.^  Blair,  and  H.  A.  Scandrett,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  The  plaintiff  in  error  insists  that  his 
contract  with  the  railroad  company  is  not  a  lease,  but 
a  contract  for  the  purchase  of  real  estate,  and  that 
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therefore  the  justice  of  the  peace  before  whom  the  ac- 
tion was  commenced  did  not  have  jurisdiction  of  the 
subject-matter  involved  therein.  The  claim  in  this  re- 
spect is  clearly  and  tersely  stated  in  his  brief,  as  fol- 
lows : 

"As  to  whether  the  above  and  foregoing  contract  is 
a  contract  of  purchase  or  a  contract  of  lease  depends, 
as  we  believe,  the  correctness  or  incorrectness  of  the 
ruling  of  the  district  court  in  this  case.  It  seems  to  us 
that  it  is  clearly  a  contract  of  purchase,  and  not  a  con- 
tract of  lease ;  and  it  cannot  be  both.  It  must  be  one  or 
the  other.*' 

We  do  not  deem  it  necessary  to  giire  this  paper  a 
name.  Its  provisions  state  the  rights  and  duties  of 
the  parties  thereunder,  and  present  the  only  questions 
to  be  considered.  Justice  will  probably  be  better  sub- 
served by  treating  this  exhibit  as  an  ordinary  written 
contract,  containing  the  stipulations  and  agreements  of 
the  parties  thereto,  than  by  attempting  to  assign  it  to 
a  place  in  the  technical  classification  of  legal  instru- 
ments by  determining  which  of  them  it  most  resembles. 
The  parties  refer  to  this  paper  in  their  briefs  as  a  con- 
tract, and  for  convenience  it  will  be  so  designated  here. 

It  is  conceded  that  whatever  right  plaintiff  in  error 
may  have  to  the  possession  of  the  land  in  controversy 
is  derived  from  this  contract.  By  the  covenants  of 
such  contract  he  agreed  that  in  case  of  failure  on  his 
part  to  comply  with  its  provisions  his  right  to  the 
possession  of  the  premises  should  cease  at  once,  and 
all  pajonents  which  had  been  made  by  him  should  be 
retained  as  rent  for  the  prior  use  of  the  property.  The 
agreed  statement  of  facts  shows  that  he  failed  to  com- 
ply with  his  agreements  in  the  contract  on  April  14, 
1902,  by  refusing  to  make  the  pa3rment  then  due.  He 
has  ever  since  remained  in  default.  On  January  21, 
1904,  he  was  notified  that  the  contract  was  at  an  end. 
No  payment  or  offer  to  pay  has  been  made  since  April 
14,  1901. 

This  action  was  commenced  May  16,  1904.  The  ag- 
26—73  KAN. 
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gregate  amount  paid  by  Dineen  is  $258.72.  He  had 
been  in  possession  two  years  at  the  time  of  default. 
When  this  action  was  conmienced  he  had  been  in  pos- 
session more  than  four  years.  The  aggregate  amount 
paid,  from  the  time  he  went  into  possession  to  the  date 
of  default,  if  applied  as  rent,  would  be  less  than  eighty 
cents  an  acre  annually,  and,  for  the  whole  period  of 
occupancy  prior  to  the  conmiencement  of  this  action, 
less  than  forty  cents  an  acre  annually.  It  is  not  claimed 
that  an  injustice  will  be  done  to  Dineen  by  compelling 
him  to  surrender  possession  of  the  land,  nor  that  he 
has  any  meritorious  defense  to  a  proper  action  brought 
for  that  purpose.  It  is  simply  insisted  that  he  has  a 
legal  right  to  stay  there  until  ousted  according  to  the 
strict  letter  of  the  law. 

It  may  be  conceded  that  an  action  of  forcible  de- 
tainer is  strictly  possessory  in  its  character,  that  the 
plaintiff  must  have  a  perfect  right  to  possession  ^t  the 
time  the  notice  to  quit  is  given,  and  that  when  such  an 
action  is  pending  before  a  justice  of  the  peace — a  court 
without  equitable  jurisdiction  or  power — it  must  be 
determined  as  an  action  at  law.  (KeUogg  v.  Lewis,  28 
Kan.  535;  Gilmore  v.  Asbury,  64  Kan.  383,  67  Pac 
864.)  But  for  the  purpose  of  determining  the  right 
of  possession,  questions  of  title,  legal  or  equitable,  may 
be  incidentally  considered.  (Conaway  v.  Gore,  27  Kan. 
122;  McClain  v.  Jones,  60  Kan.  639,  57  Pac.  500.)  In 
the  case  of  Conaway  v.  Gore,  supra,  which  was  an  action 
of  this  nature,  Mr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  used  the  following  language : 

"It  is  true,  as  the  court  charged  the  jury,  that  ques- 
tions of  title  are  not  to  be  litigated  in  actions  of  this 
nature.  The  question  is  simply  one  of  the  unlawful 
and  forcible  disturbance  or  withholding  of  possession; 
and  yet,  as  we  shall  see  hereafter,  evidences  of  title 
are  often  properly  received  in  evidence,  and  questions 
of  title  may  often  be  considered  and  have  an  important 
bearing  upon  the  final  decision.  Indeed,  cases  may 
arise  under  our  statute  where  the  plaintiff  may  rest 
his  entire  right  of  recovery  upon  mere  proof  of  title." 
(Page  126.) 
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The  plaintiff  may  always  recover  in  an  action  of 
forcible  detainer  if  he  is  entitled  to  possession  and  the 
defendant  has  no  legal  or  equitable  interest  in  the  land. 
In  the  case  of  Douglas  v.  Anderson,  28  Kan.  262,  it  was 
held  that,  where  a  tenant  stipulated  in  a  lease  that  upon 
failure  to  pay  rent  the  lessor  might  enter  and  take  pos- 
session, upon  default  the  landlord  might  recover  pos- 
session by  an  action  of  forcible  detainer. 

The  provisions  of  the  contract  between  Dineen  and 
the  railroad  company  contain  the  measure  and  limit 
of  the  rights  acquired  by  him  to  the  land  therei;^  de- 
scribed. By  the  terms  of  the  contract  he  expressly 
agreed  to  quit  the  premises  and  deliver  back  the  pos- 
session thereof  in  case  of  default  by  him  in  the  per- 
formance of  any  of  his  agreements.  It  is  admitted  that 
he  made  default,  and  no  cause  or  excuse  is  offered 
therefor.  We  can  see  no  reason  why  he  should  not  be 
held  to  this  agreement.  Upon  the  agreed  facts  he  has 
no  right,  legal  or  equitable,  remaining  in  the  land,  and 
does  not  claim  to  have.  His  right  to  possession  has 
ended  by  reason  of  the  breach  of  his  own  deliberate 
contract.  The  question  whether  a  justice  of  the  peace 
has  equitable  jurisdiction  is  immaterial,  as  nothing  of 
an  equitable  nature  is  presented  here  to  challenge  such 
jurisdiction. 

The  court  was  clearly  right  in  holding  that  under 
the  admitted  facts  the  right  of  Dineen  to  remain  in 
possession  was  at  an  end.  If  outside  of  the  question  of 
possession  he  has  rights  concerning  crops,  improve- 
ments, or  of  any  other  nature,  they  can  be  adjusted  in 
any  appropriate  proceeding  without  embarrassment  on 
account  of  this  judgment,  as  it  is  not  a  bar  to  any  after- 
action brought  by  either  party.  (Gen.  Stat.  1901, 
§5396;  Watte  v.  Teeters,  36  Kan.  604,  14  Pac.  146.) 
The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 
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Isaac  Keeler  et  al.  v.  C.  Lauer  et  al. 

No.  14,431.      (85  Pac.  541.) 

Isaac  Keeler  et  cU.  v.  Benjamin  Heilbrun, 
as  Trustee,  etc. 

No.  14,482.      (85  Pac  541.) 

Joseph  Caupfman  et  al  v.  C.  Lauer  et  al. 

No.  14,433.      (85  Pac  541.) 
SYLLABUS  BY  THE  COURT. 

1.  Wills — Testamentary  Trust — Discretion  Given  the  Trustee — 
Validity,  A  testamentary  trust  authorized  the  trustee,  who 
was  the  husband  of  the  testatrix,  to  sell  the  property  of  the 
estate  and  invest  the  proceeds  as  he  might  deem  best,  and  to 
appropriate  so  much  of  the  estate  to  the  education  and  main- 
tenance of  the  children  of  the  testatrix  as  the  trustee  might 
deem  necessary.  It  provided,  also,  that  no  bond  should  be 
required  of  the  trustee,  nor  a  report  of  his  doings  to  the 
court,  but  that  he  should  have  full  power  to  sell  and  dispose 
of  the  trust  property  as  his  judgment  mig^t  dictate,  so  long 
as  the  proceeds  should  be  applied  to  the  purposes  of  the 
trust.  Held,  that  the  large  discretion  vested  in  the  trustee 
did  not  invalidate  the  will.  ^ 

2.  Tntstee  Svhject  to  Control  of  a  Court  of  Equity. 

Notwithstanding  the  powers  and  discretion  given  to  the 
trustee  he  is  subject  to  the  direction  and  control  of  a  court 
of  equity,  which  will  have  full  power  to  prevent  mismanage- 
ment of  the  estate  and  to  correct  any  abuses  of  the  trust. 

3.  Duration  of  Trust — Limitation — Rule  against  Per- 
petuities, A  provision  in  the  will  that  the  trust  is  to  termi- 
nate and  the  estate  vest  in  the  beneficiaries  within  twenty-one 
years,  or  within  the  common-law  period,  does  not  offend  the 
rule  against  the  creation  of  perpetuities. 

4.  Probate  of  Will — Contest — Limitation  of  Action.     An 

order  probating  a  will  determines  its  due  attestation,  execu- 
tion, and  validity,  and  an  heir  or  other  interested  person  must 
contest  the  will,  if  at  all,  within  two  years  from  the  time  of 
probate,  unless  such  person  is  under  legal  disability. 

5.  Creditor  of  an  Heir — Right  to  Contest.    A  creditor  of 

an  heir  who  claims  that  the  devised  property  has  passed  to 
the  heir  occupies  no  better  position,  at  least,  and  has  no 
greater  right  to  contest  the  will,  than  the  heir  himself. 

6.  Consent  to  Will — Need  Ndt  be  Probated.    A  consent 

of  the  husband  that  the  wife  may  bequeath  and  devise  more 
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than  one-half  of  her  property  is  not  to  be  regarded  as  a  part 
of  the  will,  and  it  is  not  necessary  that  it  should  be  admitted 
to  probate. 

7. Consent  Mwy  he  General.    The  law  does  not  require 

that  such  consent  shall  si>ecify  the  particular  properly  which 
may  be  so  bequeathed  and  devised,  nor  that  it  shall  particu- 
larly designate  the  will  to  which  the  consent  applies. 

Error  from  Shawnee  district  court;  Z.  T.  Hazen, 
judge.    Opinion  filed  April  7,  1906.    Affirmed. 

STATEMENT. 

Several  creditors  of  Benjamin  Heilbrun  caused 
levies  of  executions  to  be  made  upon  real  estate  in 
which  it  was  claimed  Heilbrun  had  an  interest,  ac- 
quired by  inheritance  from  his  wife.  These  suits  were 
brought  to  enjoin  the  sale  of  the  land  upon  the  execu- 
tions, claiming  that  the  property  had  passed  by  will 
of  Carrie  Heilbrun,  in  whom  the  title  had  rested,  to 
her  children.    The  following  is  a  copy  of  the  will : 

"I,  Carrie  Heilbrun,  of  the  county  of  Osage  and  state 
of  Kansas,  being  of  lawful  age  and  of  sound  and  dispos- 
ing mind  and  memory,  but  fully  realizing  the  uncer- 
tainty of  human  life,  do  make,  publish  and  declare  the 
following  as  my  last  will  and  testament,  hereby  revok- 
ing all  former  wills  by  me  at  any  time  heretofore  made : 

"I  give,  bequeath  and  devise  all  my  real  and  personal 
estate  of  what  nature  or  kind  soever  to  my  husband, 
Benjamin  Heilbrun,  in  trust  for  the  sole  benefit,  behoof 
and  use  of  my  children  that  may  survive  me.  My  said 
husband,  Benjamin  Heilbrun,  is  to  hold  all  of  said 
property  as  trustee  only,  and  it  is  my  will  that  in  acting 
as  such  trustee  he  shall  not  be  required  to  give  bond  or 
report  his  doings  to  any  court.  I  hereby  direct  that 
my  said  trustee  shall  have  full  power  to  sell  any  real 
estate  of  which  I  may  die  seized,  and  invest  the  pro- 
ceeds or  any  part  thereof  in  other  real  estate,  with 
like  power  of  sale;  and  I  hereby  direct  that  he  may 
sell  any  other  property  which  may  come  into  his  hands 
in  such  trust  capacity,  with  power  to  reinvest  the  pro- 
ceeds or  any  part  thereof  with  like  power  of  sale. 

"I  hereby  direct  my  said  trustee  to  use  and  appro- 
priate so  much  of  the  trust  estate  as  may  in  his  judg- 
ment be  deemed  necessary  for  the  proper  support, 
maintenance  and  education  of  my  said  children.    It  is 
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my  will  and  I  hereby  appoint  and  constitute  my  said 
husband,  Benjamin  Heilbrun,  the  sole  trustee  and 
financial  agent  of  my  estate  for  the  benefit  of  my 
children,  and  in  so  doing  my  intention  is  not  to  hamper 
his  movements  but  to  give  him  full  authority  to  sell 
and  dispose  of  any  of  the  property  as  his  judgment  may 
dictate,  so  long  as  the  proceeds  are  applied  according 
to  the  mai^ier  heretofore  set  out,  but  no  person  paying 
money  or  other  thing  of  value  in  its  stead  to  my  said 
trustee  upon  my  said  trustee's  receipt  shall  be  liable  to 
see  to  the  application  or  be  answerable  for  the  misap- 
plication or  new  application  of  the  same. 

"The  said  trust  shall  continue  and  be  in  force  until 
my  youngest  child  shall  have  arrived  at  the  age  of 
twenty-one  years,  at  which  time  my  said  trustee  shall 
proceed  to  divide  the  trust  estate  in  the  manner  follow- 
ing, that  is  so  say :  To  each  of  my  children  I  direct  my 
said  trustee  to  give,  pay  over  and  transfer  an  equal 
portion  of  my  trust  estate  as  it  then  shall  be  found  to 
consist  of,  to  each  child  share  and  share  alike;  and  in 
the  event  any  of  my  said  children  shall  have  died  leav- 
ing issue  at  the  time  of  said  division  of  said  estate,  then 
the  said  issue  shall  take  the  part  that  his,  her  or  their 
parent  would  have  taken  had  they  been  living;  it  being 
my  intention  that  only  such  of  my  children  as  shall  be 
living  at  the  termination  of  said  trust,  and  the  living 
issue  of  such  of  my  children  as  may  have  died  before 
that  time,  shall  participate  in  the  distribution  of  my 
said  trust  estate. 

"For  his  services  as  such  trustee  said  Benjamin  Heil- 
brun  shall  be  allowed  such  sum  annually  as  it  may  re- 
quire to  compensate  for  the  necessary  time  and  labor 
expended  in  behalf  of  said  estate. 

"I  hereby  nominate  and  appoint  said  Benjamin  Heil- 
brun  the  sole  executor  of  this  my  last  will,  and  I  direct 
that  he  shall  not  be  required  to  give  surely  on  his 
official  bond.  This  will  is  typewritten  on  two  sheets  of 
paper. 

"In  witness,  I  have  hereunto  set  my  hand,  this  9th 
day  of  April,  1901.  Carrie  Heilbrun. 

"Signed,  sealed,  published  and  declared  by  said  tes- 
tator, Caroline  Heilbrun,  as  and  for  her  last  will  and 
testament,  in  the  presence  of  us,  who,  at  her  request, 
in  her  presence  and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names  as  witnesses,  this  ninth 
(9th)  day  of  April,  1901.  GUSTAV  WOLP. 

Jenny  Wolf." 
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The  same  day  on  which  the  will  was  made  Benjamin 
Heilbrun  executed  a  consent  to  the  making  of  such  a 
will.    It  reads : 

"I,  Benjamin  Heilbrun,  of  Osage  county,  and  the 
state  of  Kansas,  of  lawful  age,  and  being  of  sound 
mind  and  memory,  do  hereby  and  herein  consent  that 
my  wife,  Carrie  Heilbrun,  of  Osage  county,  state  of 
Kansas,  give,  will  and  devise  and  bequeath  from  me, 
the  undersigned  Benjamin  Heilbrun,  more  than  one- 
half  of  all  the  property  she  may  own  or  be  entitled  to, 
both  real  and  personal,  at  the  time  of  her  demise. 

"Further,  I,  the  said  Benjamin  Heilbrun,  do  consent 
that  my  said  wife  may  give,  will  and  devise  and  be- 
queath all  of  her  said  property  of  whatsoever  kind  or 
nature  to  her  children,  or  to  any  other  person  she  may 
name,  as  her  heirs  at  law,  in  any  will  she  may  make 
and  publish,  all  to  the  exdusion  of  any  and  all  rights 
I,  as  her  said  husband,  have  under  the  laws  of  the  state 
of  Kansas. 

"In  witness  whereof,  I  have  hereunto  set  my  hand, 
this  9th  day  of  April,  A.  D.  1901. 

Benjamin  Heilbrun. 

"Signed,  sealed  and  delivered  by  said  Benjamin  Heil- 
brun as  and  for  his  consent  given  that  his  said  wife, 
Carrie  Heilbrun,  may  give,  will,  devise  and  bequeath 
her  property  from  him,  in  the  presence  of  us,  who,  at 
his  request,  and  in  his  presence,  and  in  the  presence 
of  each  other,  we  have  hereunto  subscribed  our  names 
as  witnesses,  this  9th  day  of  April,  A.  D.  1901. 

Ben  Lauer. 
Charlie  A.  Anderson.'' 

The  creditors  answered  and  attempted  to  contest  the 
execution  and  validity  of  the  will,  claiming  that  Ben- 
jamin Heilbrun  had  an  interest  in  the  land  which  was 
subject  to  execution.  The  court  found  against  the 
claims  of  the  creditors  and  enjoined  the  sale  of  the 
land  under  the  executions.    The  creditors  complain. 

Charles  S.  Briggs,  W.  W.  Harvey,  and  B%ick  &  Spen- 
cer, for  plaintiffs  in  error;  Overmyer  &  Overmyer,  of 
counsel. 

Thomson,  Stanley  &  Price,  McLaughlin  &  Messerley, 
and  /.  E.  Jones,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  title  to  the  land  sought  to  be 
subjected  to  the  payment  of  the  judgment  against  Ben- 
jamin Heilbrun  was  in  his  wife,  Carrie  Heilbrun,  at 
the  time  of  her  death.  While  her  ownership  has  not 
been  exactly  conceded,  it  is  not  seriously  attacked.  In 
one  part  of  the  answer  there  was  a  general  statement 
that  real  and  personal  property  of  Benjamin  Heilbrun 
was  placed  in  his  wife's  name  for  fraudulent  purposes, 
but  there  is  no  allegation  that  the  property  in  question 
had  ever  been  owned  by  him,  nor  that  it  was  fraudu- 
lently acquired  or  held  by  her*  The  case  must  be  de- 
termined on  the  theory  that  she  was  the  owner  of  the 
land  when  it  was  devised  and  until  her  death. 

It  is  contended  that  the  terms  of  the  will  betray  a 
wrongful  purpose;  that  they  are  such  as  to  render  the 
instrument  ineffective,  and  therefore  one-half  of  the 
land  passed  to  Benjamin  Heilbrun  at  his  wife's  death. 
Nothing  is  found  in  the  provisions  of  the  will  to  avoid 
or  discredit  it.  Large  discretionary  powers  were  con- 
ferred upon  the  trustee,  it  is  true,  but  that  was  a  mat- 
ter for  the  testatrix,  and  after  specifying  particularly 
the  purposes  for  which  the  estate  should  be  devised 
she  evidently  deemed  it  advisable  to  leave  the  manage- 
ment of  it  to  the  discretion  of  the  trustee. 

One  feature  of  the  will  is  a  provision  that  the  trustee 
shall  not  be  required  to  give  bond  or  report  his  doings 
to  a  court.  He  is  authorized  to  sell  any  of  the  real  es- 
tate and  invest  the  proceeds,  and  to  sell  and  reinvest  as 
he  may  deem  best;  to  appropriate  so  much  of  the  estate 
as  he  may  think  necessary  for  the  support,  mainte- 
nance and  education  of  the  children;  and  there  is  ex- 
pressed in  the  will  an  intention  not  to  hamper  his 
movements,  but  to  give  him  full  authority  to  sell  and 
dispose  of  the  property  as  his  judgment  may  dictate, 
so  long  as  the  proceeds  are  applied  to  the  purposes  of 
the  trust,  that  is,  for  the  benefit  of  the  children,  and 
an  equal  division  of  the  estate  among  them  when  the 
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youngest  child  should  arrive  at  the  age  of  majority. 
The  omission  of  a  bond  is  not  unusual,  and  the  at- 
tempted waiver  of  a  report  of  the  trustee's  doings  to 
a  court  does  not  destroy  the  will.  The  provision 
evinces  a  purpose  of  relieving  the  trustee  of  making 
reports  that  an  ordinary  executor  would  be  required 
to  make. 

The  trust  is  within  the  scope  of  equity  jurisdiction, 
and  the  trustee  is  subject  to  the  power  and  direction 
of  the  court  whenever  there  might  be  an  occasion  for  its 
exercise.  Upon  complaint  of  the  beneficiaries  that  the 
estate  was  being  mismanaged  or  the  trust  abused  they 
could  safely  appeal  to  the  jurisdiction  of  the  court 
for  the  protection  of  the  estate.  Neither  this  provision 
nor  those  vesting  great  discretionary  power  in  the 
trustee,  nor  even  the  possibility  of  the  abuse  of  the 
power  by  the  trustee,  furnishes  any  i^eason  for  declar- 
ing the  trust  invalid.  It  has  been  said  that,  ''as  a  gen- 
eral rule,  a  court  of  equity  will  not  interfere  with  or  at- 
tempt to  exercise  discretionary  powers  conferred  on 
trustees.  But  the  court  never  loses  its  power  to  review 
the  use  of  such  discretion  and  to  correct  any  abuse  in 
its  exercise.  Moreover,  equity  will  always  so  control 
a  trustee  that  he  shall  not  disappoint  the  true  intent 
and  purpose  of  the  donor,  as  gathered  from  the  instru- 
ment containing  the  power."  (28  A.  &  E.  Encycl.  of  L. 
991.    See,  also,  page  985.) 

The  contention  that  the  will  is  void  because  it  vio- 
lates the  rule  against  the  creation  of  perpetuities  is  not 
good.  There  is  no  remoteness  in  the  vesting  of  the  es- 
tate, and  it  is  to  be  noted  that,  instead  of  providing 
for  a  suspension  of  alienation,  the  will  itself  authorizes 
the  trustee  to  sell  and  convey  the  land  at  any  time. 
The  trust  is  to  terminate  and  the  property  to  pass  to 
the  children  when  the  youngest  child  arrives  at  the 
age  of  twenty-one  years.  Having  no  statute  on  the 
subject  the  common-law  rule  prevails,  under  which  the 
contingent  interest  must  become  vested  within  a  life 
or  lives  in  being  and  twenty-one  years  afterward,  to 
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which,  under  some  circumstances,  is  added  the  period 
of  gestation.  (22  A.  &  E.  Encycl.  of  L.  708;  Gray, 
Rule  against  Perpetuities,  2d  ed.,  §  201.)  If  the  con- 
tingency on  which  the  estate  is  to  vest  must  certainly 
happen  within  the  common-law  period,  it  does  not 
offend  the  rule.  As  the  minority  of  the  youngest  child 
comes  within  the  gross  period  added  to  a  life  in  being 
there  is  no  room  for  disagreement.  It  is  held,  too,  that 
the  term  of  twenty-one  years  may  be  taken  in  gross, 
without  reference  to  infancy,  and  the  devise  is  not  too 
remote  if  the  contingency  must  happen  within  that 
period.  (Bamitz's  Lessee  v.  Robert  Casey,  11  U.  S. 
456,  468,  3  L.  Ed.  403;  PoUer  v.  Couch,  141  U.  S.  296, 
314, 11  Sup.  Ct.  1005,  35  L.  Ed.  721;  Johnston's  Estate, 
Johnston's  Appeal,  185  Pa.  St.  179,  39  Atl.  879,  64  Am. 
St.  Rep.  621;  Cadell  v.  Palmer,  1  CI.  &  F.  [Eng.]  372; 
Von  Brockdorff  v.  Malcolm,  80  Ch.  Div.  172;  Gray, 
Rule  against  Perpetuities,  2d  ed.,  §§  186,  223;  22  A.  & 
E.  Encycl.  of  L.  709.) 

The  contingency,  as  we  have  seen,  must  happen  with- 
in twenty-one  years,  and  under  any  view  the  estate 
will  vest  within  the  common-law  measure  of  time.  The 
recent  case  of  Coleman  v.  ColewAin,  69. Kan.  39,  76  Pac. 
439,  is  quite  closely  in  point.  There  a  will  was  made 
giving  an  estate  to  children  of  the  testator,  but  pro- 
viding that  the  real  estate  should  not  be  sold  until  the 
youngest  child  should  reach  majority.  In  the  opinion 
it  was  said : 

"It  is  finally  contended  that  the  limitation  over,  and 
the  estate  sought  to  be  conferred  thereby,  is  void  for 
remoteness,  and  created  a  perpetuity  prohibited  by  law. 
This  claim  is  not  well  founded.  Three  of  the  testator's 
children  were  living  when  the  will  was  made;  the  other 
child  was  bom  prior  to  his  death,  and  the  fee  to 
the  proceeds  of  the  property  in  question  was  to  vest 
in  them  when  the  youngest  child  became  of  age.*' 
(Page  45.) 

The  New  York  cases  cited  are  based  on  a  statute 
which  does  not  conform  to  the  common-law  rule,  and 
hence  are  not  controlling. 
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The  attack  of  the  creditors  of  Benjamin  Heilbrun 
upon  Mrs.  Heilbrun's  will  is  collateral  in  character,  and 
somewhat  in  the  nature  of  a  contest.  The  will  is  not 
open  to  contest,  as  it  was  probated  and  its  validity  es- 
tablished more  than  two  years  before  the  attack  was 
made.  Then,  the  matter  of  probate  being  within  the 
jurisdiction  of  the  probate  court,  its  judgment  in  the 
premises  is  not  open  to  collateral  attack.  {Calloway 
V.  Cooley,  50  Kan.  743,  754,  32  Pac.  372;  Proctor  v. 
Dicklow,  57  Kan.  119,  45  Pac.  86;  Watkins  v.  MvUen, 
62  Kan.  1,  61  Pac.  385,  84  Am.  St.  Rep.  372.)  The  order 
of  probate  determined  the  due  attestation,  execution 
and  validity  of  the  will,  and  in  the  absence  of  a  contest 
within  the  appointed  time  it  is  forever  binding,  except 
as  to  those  under  legal  disability.  (Stat.  Wills,  §§  19- 
21;  Gen.  Stat.  1901,  §§  7956-7958.) 

It  is  contended  that  the  will  is  not  effective,  nor  the 
probate  of  it  conclusive,  because  the  consent  of  the 
husband  that  the  wife  might  bequeath  and  devise  all 
her  property  to  her  children  was  not  presented  to  the 
probate  court  and  probated.  The  statute  does  not  de- 
clare that  the  consent  is  to  be  regarded  as  a  part  of  the 
will,  nor  that  it  shall  be  probated.  We  cannot  inter- 
polate a  clause  that  such  consent  shall  be  invalid  unless 
it  is  proved  and  recorded.  In  the  giving  of  consent 
such  formalities  are  required  as  that  it  shall  be  in 
writing,  and  executed  in  the  presence  of  two  witnesses, 
and  if  the  legislative  purpose  was  that  it  should  be  filed, 
recorded,  or  probated,  these  things  certainly  would 
have  been  included  with  the  other  requirements. 

It  is  contended,  also,  that  the  consent  must  be  to  a 
particular  will,  and  that  the  one  in  question  is  in- 
effectual because  it  is  general.  The  statute  controls, 
and  it  does  not  provide  that  the  consent  of  husband  or 
wife  shall  specify  the  particular  pieces  of  property 
which  the  other  may  will  away.  On  the  other  hand, 
it  is  general  in  its  terms,  stating  that  the  husband  or 
wife  may  consent  "that  the  other  may  bequeath  more 
that  one-half  of  his  or  her  property  from  the  one  so 
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consenting."  (Stat.  WiUs,  §35;  Gen.  Stat.  1901, 
§  7972.)  In  the  present  case,  however,  it  appears  that 
the  will  and  consent  bear  the  same  date,  and  being  con- 
temporaneous in  execution  may  well  be  considered  as 
having  been  made  with  reference  to  each  other. 

After  the  death  of  his  wife  Benjamin  Heilbrun  went 
through  the  form  of  electing  to  take  under  the  will.  If 
the  provision  of  the  statute  in  regard  to  a  widow's  elec- 
tion applies  to  the  widower,  which  we  need  not  now 
determine,  it  is  clear  that  the  attempt  made  did  not 
nullify  or  weaken  the  consent  already  given.  The  con- 
sent was  suflScient  for  the  purpose,  and  no  further  step 
was  necessary.  But  probably  it  was  not  then  within 
his  power  to  revoke  the  consent  previously  given.  With 
this  consent  Mrs.  Heilbrun  had  a  complete  right  to  dis- 
pose of  all  her  property  by  will.  The  will  made  is  in 
due  form,  and  the  order  probating  it  determined  its  due 
execution  and  validity. 

Only  interested  persons  can  contest  the  will,  and  it 
may  well  be  doubted  whether  the  creditors  of  the  hus- 
band can  be  regarded  as  entitled  to  that  right.  In 
Lockard  et  al.  v.  Stephenson,  120  Ala.  641,  24  South. 
996,  74  Am.  St.  Rep.  63,  it  was  held  that  the  words 
"any  person  interested  therein"  include  only  such  per- 
sons as  would  take  an  interest  in  the  estate  of  the  tes- 
tator under  or  by  virtue  of  a  provision  of  the  will,  and 
it  was  there  said  that  "judgment  creditors  of  the  hus- 
band of  a  testatrix  have  not,  under  the  statute,  •  .  .  • 
such  an  interest  as  gives  them  a  right  to  contest  the 
probate  of  the  will  of  the  testatrix,  by  which  a  child  is 
made  the  sole  legatee  and  devisee  and  the  husband  is 
deprived  of  his  distributive  share  in  the  property  of  his 
wife."  (Syllabus.)  In  Page  on  Wills,  section  325,  it 
is  said  that  "the  creditors  of  an  heir  of  decedent  can- 
not contest  decedent's  will  disinheriting  such  heir  by 
reason  of  creditor's  hopes  or  expectations  of  being  paid 
out  of  the  heir's  share  of  decedent's  estate."  (See, 
also,  Shepard's  Estate,  Appeal  of  Shepard  et  oZ.,  170 
Pa.  St.  323,  32  Atl.  1040;  Cochran  v.  Young,  104  Pa. 
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St.  333.)  Even  if  the  creditors  could  be  substituted  to 
the  rights  of  Benjamin  Heilbrun  the  time  had  passed 
in  which  he  could  have  instituted  a  contest  of  the  will, 
and  in  no  event  could  his  creditors  have  any  better 
standing  to  contest  than  he  had. 

It  follows  from  what  has  been  said  that  no  error  was 
committed  by  the  court  in  overruling  the  demurrers  to 
the  amended  petitions,  nor  in  sustaining  the  demurrers 
to  several  of  the  defenses  of  the  answers.  The  evi- 
dence, including  that  relating  to  the  acceptance  of  the 
trust  by  the  trustee,  abundantly  sustains  the  judgment 
of  the  trial  court,  and,  no  error  appearing  in  the  rec- 
ords, the  judgments  in  the  several  cases  are  affirmed. 

All  the  Justices  concurring. 


Charles  E.  Gibson  v.  William  Trisler  et  al 

No.  14,443.      (85  Pac  418.) 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Debd — Recorded  Five  Years — Preeumption  as  to  Validity, 
Where  a  tax  deed  has  been  filed  for  record  more  than  five 
years  before  it  is  attacked,  all  presumptions  are  in  favor  of 
the  regularity  of  the  prior  tax  proceedings. 

2. Omiseion  of  Statutory  Recital — Supplied  by  Inference. 

Where  the  only  objection  made  to  such  a  deed  is  that  a  statu- 
tory recital  is  omitted,  or  insufficiently  stated,  the  deed  will 
not  be  declared  void  if,  by  giving  other  recitals  contained 
therein  fair  and  liberal  constructions,  it  can  be  said  that  such 
omitted  recital  is  fairly  supplied. 

3. Delinquent  Ta^ee  Not  Chargeable  When  Certificate 

is  Assigned  Not  a  Lien.  Where  lands  have  been  bid  off  by 
the  county  treasurer  for  the  county  for  delinquent  taxes,  the 
assignee  of  the  tax-sale  certificate  therefor  is  required  to  pay 
only  the  amount  of  taxes,  costs  and  charges  which  the  coimty 
treasurer  should  have  charged  on  the  book  of  tax  sales  for 
unpaid  taxes  under  the  provisions  of  section  7654  of  the 
General  Statutes  of  1901.  Subsequent  delinquent  taxes  not 
80  chargeable  at  the  time  of  the  assignment  are  not  liens 
upon  the  land  within  the  meaning  of  the  section. 
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Error  from  Crawford  district  court;  Walter  L.  Si- 
mons, judge.    Opinion  filed  April  7, 1906.    Afllrmed. 

Rossington  &  Smith,  for  plaintiff  in  error. 
D.  H.  WooUey,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  This  was  an  action  in  ejectment.  The 
only  question  reserved  for  our  determination  is  the  va- 
lidity of  the  tax  deed  relied  upon  by  the  defendants, 
which  had  been  of  record  more  than  five  years.  If  this 
deed  is  valid  on  its  face,  the  judgment  must  be  af- 
firmed; if  invalid,  it  must  be  reversed. 

The  deed,  after  showing  that  the  taxes  on  the  lots 
in  question  were  delinquent  for  the  year  1892,  and  that 
the  lots  had  been  advertised  for  sale  for  such  delin- 
quent taxes  in  September,  1893,  and  not  having  been 
sold  were  "therefore  bid  off  by  the  county  treasurer  of 
said  county  for  the  sum  of  $12.82,"  contains  the  fol- 
lowing recitals : 

"And  whereas,  for  the  sum  of  thirty-one  (31)  dollars 
and  fifteen  (15)  cents,  paid  to  the  treasurer  of  said 
Crawford  county  on  the  9th  day  of  April,  A.  D.  1895,  the 
county  clerk  of  said  county  did  assign  the  certificate 
of  sale  of  said  property  and  all  the  interest  of  said 
county  in  said  property  to  Crawford  &  McMurray,  of 
the  county  of  Crawford,  state  of  Kansas ;  and  whereas, 
the  subsequent  taxes  of  the  years  1893,  1894,  1895, 
amounting  to  the  sum  of  thirty-eight  (38)  dollars  and 
eighty  (80)  cents,  have  been  paid  by  the  purchasers  as 
provided  by  law;  and  whereas,  three  years  have  elapsed 
since  the  date  of  said  sale  and  the  said  property  has 
not  been  redeemed  therefrom  as  provided  by  law  : 

"Now,  therefore,  I,  John  Ecker,  county  clerk  of  the 
county  aforesaid,  for  and  in  consideration  of  the  sum 
of  sixty-five  (65)  dollars  and  ninety-six  (96)  cents, 
taxes,  costs  and  interest  due  on  said  land  for  the  years 
1892,  1893,  1894,  and  1895,  to  the  treasurer  paid  as 
aforesaid,  and  by  virtue  of  the  statute  in  such  case 
made  and  provided,  have  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain,  and  sell,  unto 
the  said  Crawford  &  McMurray,"  etc. 
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The  objection  to  the  deed  is  stated  by  the  plaintiff  in 
error  as  follows : 

''It  is  our  contention  that  under  a  fair  interpretation 
of  these  recitals,  as  to  payments  made  and  taxes  exist- 
ing on  the  property,  it  is  evident  that  section  7649  of 
the  General  Statutes  of  Kansas,  1901,  was  not  com- 
plied with.  Section  7649  of  the  General  Statutes  pro- 
vides that  no  certificate  of  sale  shall  be  made  to  any 
person  unless  there  be  paid  into  the  county  treasury 
a  sum  of  money  equal  to  the  cost  of  redemption  at  that 
time  of  any  land  or  lots  sold  to  the  county;  •  .  • 
that  inasmuch  as  the  land  was  bid  off  for  taxes  and 
charges  in  September,  1893,  for  $12.82,  and  the  cer- 
tificate of  sale  was  not  assigned  until  April  9, 1895,  the 
interest  on  this  sum  at  the  statutory  rate  of  fifteen  per 
cent,  would  require  that  a  purchaser  of  the  count's 
certificate  for  the  taxes  of  1892  pay  the  sum  of  $15.74. 
It  is  likewise  apparent  that  the  subsequent  taxes  for 
the  years  1893  and  1894,  being  past  due  and  a  lien  on 
the  land,  must  have  been  paid  by  the  assignee  of  the 
tax  certificate  in  order  to  entitle  him  to  obtain  a  good 
and  valid  assignment." 

The  tax  deed  recites  that  the  certificate  was  assigned 
April  9,  1895,  for  the  sum  of  $31.15.  Counsel  argue 
that  this  amount  is  less  than  the  taxes,  interest  and 
costs  then  payable  could  possibly  have  been,  since  the 
taxes  and  charges  for  1892  would  at  that  time  amount 
to  $15.74,  which  if  deducted  from  the  total  amount 
paid  would  leave  only  $15.41  to  be  applied  to  the  de- 
linquent taxes  for  the  years  1893  and  1894.  The  error 
into  which  counsel  have  fallen  is  in  presuming  that  the 
assignee  of  the  certificate  assigned  on  April  9,  1895, 
was  required  to  pay  the  delinquent  taxes  of  1894. 

It  presumptively  appears  from  the  deed  that  the 
taxes  for  1893  became  delinquent  and  the  lots  were  ad- 
vertised to  be  sold  therefor  in  September,  1894;  and 
that  the  county  treasurer  charged*  such  delinquent 
taxes  and  charges  on  the  book  of  tax  sales  of  the  year 
in  which  the  lots  were  sold  to  the  county.  Such  taxes 
would  thereupon  become  a  lien  upon  the  property,  and 
the  county  could  not  legally  assign  the  certificate  until 
such  taxes  were  paid.    It  also  appears  that  the  taxes 
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for  1894  were  delinquent.  It  was  the  duty  of  the 
county  treasurer  to  advertise  such  lots  for  sale  for  such 
delinquent  taxes  in  September,  1895,  and  if  the  county 
still  retained  the  certificate  the  county  treasurer  should 
have  charged  such  delinquent  taxes  and  charges  on 
the  book  of  tax  sales  of  the  year  in  which  the  lots  were 
sold  to  the  county.  But  in  this  case  the  tax-sale  cer- 
tificate was  assigned  April  9,  1895.  Therefore  the 
taxes  of  1894  had  not  been  and  could  not  have  been 
charged  upon  the  book  of  tax  sales  until  the  lots  had 
been  advertised  for  sale,  which  sale  could  not  take 
place  until  September,  1895.  When  the  certificate  was 
assigned  the  taxes  for  1894,  although  delinquent,  were 
not  a  lien  upon  the  lots  in  the  hands  of  the  county  by 
virtue  of  its  tax  certificate,  and  were  not  collectable 
or  receivable  by  it  under  the  certificate. 

It  is  also  contended  by  the  plaintiff  in  error  that  the 
deed  is  void  on  its  face  because  it  does  not  recite  that 
the  lots  were  bid  off  by  the  county  treasurer  for  the 
county.    The  recital  is : 

"Whereas,  at  the  place  aforesaid  said  property  could 
not  be  sold  for  the  amount  of  the  taxes  and  charges 
thereon,  and  was  therefore  bid  off  by  the  county  treas- 
urer of  said  county  for  the  sum  of  .  .  .  ;  and 
whereas,  for  the  sum  of  ...  ,  paid  to  the  treas- 
urer of  said  Crawford  county,  .  .  .  the  county 
clerk  of  said  county  did  assign  the  certificate  of  sale 
of  said  property  and  all  the  interest  of  said  county  in 
said  property." 

These  recitals,  considered  with  the  provisions  of  the 
statute  which  require  the  county  treasurer  as  such  offi- 
cer to  bid  the  unsold  lands  off  for  the  county  (Gen. 
Stat.  1901,  §  7646),  are  sufficient  to  supply  the  omis- 
sion in  the  deed  of  which  complaint  is  made.  They  are 
sufficient  to  satisfy  us  that  the  county  treasurer  was 
not  acting  for  himself  as  an  individual  when  he  bid 
the  lands  off,  but  that  the  bid  was  for  the  county. 
And  the  additional  recital  that  the  deed  was  made  by 
the  county  clerk  of  Crawford  county  to  Crawford  & 
McMurray,  apparently  in  pursuance  of  the  purchase 
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made  by  the  county,  leaves  no  room  to  doubt  that  the 
treasurer  bid  the  land  off  for  the  county. 

Counsel  have,  no  doubt,  been  misled  into  making 
this  contention  by  the  decision  of  this  court  in  Penrose 
V.  Cooper,  71  Kan.  720,  81  Pac.  489,  which  they  cite  as 
authority.  A  rehearing  was  granted  in  that  case,  and 
it  was  subsequently  held  that  "where  a  tax  deed  has 
been  of  record  for  more  than  five  years  it  will  not  be 
held  to  be  void  because  of  the  omission  of  express  re- 
citals required  by  the  statute,  if  the  substance  of  such 
omitted  recitals  can  be  supplied  by  inference  fairly  to 
be  drawn  from  statements  elsewhere  made  in  the  deed, 
by  giving  to  the  language  employed  a  liberal  interpre- 
tation to  that  end."  (Penrose  v.  Cooper,  71  Kan.  725, 
84  Pac.  115.)  The  recitals  in  the  de«i  in  this  case  are 
substantially  those  In  the  deed  under  consideration  in 
Penrose  v.  Cooper. 

As  we  discover  no  defects  on  the  face  of  the  deed 
the  judgment  is  affirmed. 

All  the  Justices  concurring. 


George  J.  Christisen  v.  Edwin  Bartlett. 

No.  14,488.      (84  Pac.  580.) 
SYLLABUS  BY  THE  COURT. 

Jurisdiction — District  Court — Correction  of  the  Record.  A 
district  court  has  the  power  to  correct  the  entry  of  a  judg- 
ment so  as  to  cause  it  to  speak  the  truth  after  the  expira- 
tion of  the  term  at  which  it  was  rendered,  and  upon  the 
personal  knowledge  of  the  judge  of  what  took  place  in  court 
at  the  time  of  its  rendition. 

Notice  to  the  Parties,  Whether  or  not  it  is  compe- 
tent for  a  district  court  of  its  own  motion,  upon  discover- 
infc  that  an  error  has  been  made  in  the  entry  of  a  judg- 
ment, to  order  a  correction  thereof  without  notice  to  a  party 
affected,  such  want  of  notice  cannot  be  made  the  basis  of  a 
complaint  in  this  court  by  one  who  afterward  filed  a  motion 
26— 73  KAN. 
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asking  that  the  entry  be  restored  to  its  original  form,  and 
was  given  a  hearing  upon  the  merits  of  such  motion,  the  de- 
cision of  which  was  against  him. 

Error  from  Hodgeman  district  court;  Charles  E. 
LOBDELL,  judge.  Opinion  filed  April  7, 1906.  Affirmed. 
Opinion  denying  a  rehearing  filed  May  12,  1906. 

Firdey  &  Madison,  for  plaintiff  in  error. 
F.  Dumont  Smith,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Edwin  Bartlett  sued  George  J.  Christi- 
sen in  ejectment.  A  judgment  was  rendered  for  the 
defendant,  which  was  immediately  set  aside,  over  his 
objection,  upon  demand  of  the  plaintiff,  by  notice  on 
the  journal,  the  cause  being  then  continued  to  the  next 
term.  A  record  was  shortly  thereafter  made  of  these 
proceedings,  stating  that  the  judgment  was  rendered 
by  consent  of  the  plaintiff.  The  defendant  then  filed 
a  petition  in  error  in  this  court  based  upon  the  conten- 
tion that,  as  the  judgment  had  been  given  by  consent 
of  the  plaintiff,  the  court  had  no  authority  to  set  it 
aside,  the  statute  authorizing  a  second  trial  in  eject- 
men  having  no  application  to  such  a  case.  On  the  first 
day  of  the  next  term  the  district  court  of  its  own  mo- 
tion, and  without  notice  to  the  defendant,  made  an 
order  reciting  tjiat  the  journal  entry  theretofore  made 
was  incomplete  and  in  part  untrue,  and  directing  a  new 
entry  to  be  made  in  accordance  with  the  actual  facts. 
The  journal  was  thereupon  corrected  in  obedience  to 
this  order.  The  new  entry  showed  in  detail  the  cir- 
cumstances under  which  the  judgment  had  been  ren- 
dered, and  in  particular  recited  that  the  plaintiff  con- 
sented to  its  rendition  only  upon  the  condition  that  it 
should  be  immediately  set  aside  upon  his  application. 
Still  later  the  defendant  filed  a  motion  to  set  aside  the 
order  of  correction,  and  gave  the  plaintiff  notice  of  a 
hearing  upon  it.  A  hearing  was  had,  both  parties  be- 
ing represented,  and  the  motion  was  denied.    The  pro- 
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ceedings  subsequent  to  the  judgment  are  brought  to 
our  notice  by  supplemental  transcripts. 

Two  questions  are  presented — ^whether  this  court 
shall  look  to  the  original  or  to  the  corrected  entry  to 
learn  the  circumstances  under  which  the  judgment  was 
rendered,  and  whether,  under  the  facts  as  disclosed  by 
whichever  entry  shall  be.  held  to  control,  it  was  error 
for  the  district  court  to  set  aside  the  judgment. 

The  order  of  correction  is  objected  to  on  three 
grounds:  (1)  That  it  was  not  in  accordance  with  the 
real  facts,  and  was  not  supported  by  sufficient  evi- 
dence; (2)  that  it  was  made  after  the  expiration  of 
the  term  of  court  at  which  the  judgment  was  rendered ; 
(3)  that  it  was  made  without  notice  to  the  defendant. 
The  first  two  objections  are  covered  by  the  decision  of 
this  court  in  Martindale  v.  Battey,  ante,  p.  92,  where 
it  was  held  that  the  record  of  a  judgment  can  be  cor- 
rected so  as' to  speak  the  truth  after,  as  well  as  during, 
the  term  at  which  it  was  rendered,  and  upon  any  satis- 
factory evidence,  parol  as  well  as  written,  although  it 
was  noted  that  there  have  been  many  decisions  against 
each  of  these  propositions.  (See,  also,  Investment  Co. 
V.  Walsh,  70  Kan.  899,  79  Pac.  688.)  There  was  no 
suggestion  in  this  case  of  any  purpose  or  attempt  to 
change  the  order  that  was  actually  made — ^the  altera- 
tion was  only  in  the  language  of  the  record,  describing 
what  had  been  done.  No  question  is  involved  of  any 
rights  having  been  acquired  under  the  original  entry 
that  would  be  disturbed  by  its  change.  The  personal 
knowledge  of  the  judge  as  to  what  had  taken  place  in 
his  presence  was  equivalent  to  evidence  on  the  subject^ 
and  a  decision  of  fact  made  upon  that  basis  cannot  be 
reviewed  here.  The  circumstance  that  his  attorney 
indorsed  an  approval  upon  a  form  for  the  original 
journal  entry  is  mentioned  as  estopping  the  plaintiff 
from  denjdng  its  correctness.  It  was  the  duty  as  well 
as  the  privilege  of  the  judge,  however,  to  see  that  the 
record  was  correctly  kept,  and  no  act  of  the  parties 
could  prevent  the  exercise  of  that  function. 
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That  no  notice  was  given  to  the  defendant  of  the 
change  in  the  record  was  presumably  due  to  the  fact 
that  the  change  was  ordered  by  the  court  of  its  own 
motion.  Even  in  such  a  case,  irrespective  of  any  ques- 
tion of  jurisdiction,  the  better  practice  would  seem  to 
be  to  give  the  parties  affected  notice  of  a  proposed 
amendment  and  an  opportunity  to  be  heard  upon  the 
matter.  Whether  the  defendant  could  otherwise  com- 
plain of  the  want  of  notice  in  the  present  case  need  not 
be  determined;  he  afterward,  as  already  stated,  filed 
a  motion  presenting  directly  the  question  as  to  what 
form  of  entry  the  facts  required,  and  upon  this  motion 
a  hearing  was  had,  participated  in  by  counsel  for  both 
parties.  The  court  decidai  against  the  contention  of 
the  defendant.  He  has  therefore  had  every  advantage 
that  would  have  been  secured  to  him  by  a  notice  of  the 
proposition  to  correct  the  record. 

Accepting  the  corrected  record  as  evidence  of  what 
actually  took  place,  it  is  manifest  that  no  error  is 
shown.  The  judgment  against  the  plaintiff  was  justi- 
fied only  by  his  consent,  and  his  consent  was  expressly 
conditioned  upon  its  being  immediately  set  aside.  Un- 
der these  circumstances  the  court  could  not  permit  the 
judgment  to  stand.  Fairness  to  the  plaintiff  required 
that  it  should  be  vacated,  and  as  the  order  of  vacation 
.was  made  at  the  same  term  there  can  be  no  doubt  of  the 
jurisdiction  of  the  court  to  make  it. 

The  order  of  the  district  court  setting  aside  the  judg- 
ment is  affirmed. 

All  the  Justices  concurring. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 

(85  Pac.  594.) 

SYLLABUS  BY  THE  COURT. 

Jurisdiction — District  Court — Correction  of  the  Record.  A  dis- 
trict court  has  inherent  power  to  correct  the  record  of  its 
proceedings  so  that  it  shall  speak  the  truth  and  show  what 
actually  took  place.  This  power  is  not  lost  by  lapse  of  time, 
and  may  in  the  discretion  of  the  court  be  exercised  upon  its 
own  motion  and  without  notice  to  the  parties  affected. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  the  original  opinion  in  this  case  it 
was  stated  that  one  objection  made  by  the  plaintiff  in 
error  to  the  order  of  the  district  court  amending  the 
record  of  its  judgment  was  that  the  purported  correc- 
tion did  not  accord  with  the  real  facts,  and  was  not 
supported  by  sufficient  evidence.  In  a  motion  for  a  re- 
hearing it  is  truly  said  that  this  statement  is  incorrect, 
and  that  the  only  objections  made  to  the  order  were 
based  on  the  contention  that  the  district  court  had  no 
jurisdiction  to  make  it. 

This  court  was  mistaken  in  supposing  that  counsel 
for  the  plaintiff  in  •error  were  relying  upon  a  claim 
that  the  first  journal  entry  showed  the  actual  proceed- 
ings that  took  place  and  that  the  second  one  did  not. 
This  mistake  resulted  from  their  having  filed  here  an 
affidavit  tending  to  impeach  the  second  entry  and  sup- 
port the  first,  and  from  the  circumstance  that  at  the 
oral  argument  the  question  of  fact  was  the  subject  of 
some  controversy.  This  affidavit,  however,  was  pre- 
sented in  resistance  of  the  motion  of  the  defendant  in 
error  for  leave  to  file  a  supplemental  transcript,  and 
the  oral  discussion  referr^  to  was  only  incidental. 
Neither  upon  the  final  submission  of  the  cause  here 
nor  in  his  motion  in  the  lower  court  to  set  aside  the 
order  amending  the  journal  entry  did  the  plaintiff  in 
error  raise  an  issue  as  to  what  was  actually  done  at 
the  time  judgment  was  rendered.  At  the  hearing  of 
that  motion  affidavits  were  offered  and  rejected  the 
contents  of  which  are  not  shown,  but  the  motion  itself 
was  based  on  purely  jurisdictional  grounds.  The  plain- 
tiff in  error  stands  upon  the  proposition  that  the  dis- 
trict court  had  no  power  after  the  expiration  of  the 
term  at  which  the  judgment  was  rendered  to  order  a 
change  in  the  record  of  the  judgment  of  its  own  motion 
and  without  notice  to  him.  If  his  contention  is  sound 
he  has  done  nothing  to  waive  its  benefits  and  is  entitled 
to  a  reversal  of  the  order. 
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In  support  of  his  position  the  plaintiff  in  error  cites 
a  number  of  decisions  which  are  quite  beside  the  ques- 
tion, because  they  refer  to  actual  changes  in  the  action 
of  the  court,  while  we  are  concerned  here  only  with  an 
alteration  in  the  record  made  of  such  action.  He  also 
relies  upon  the  language  of  the  first  sentence  of  section 
569  of  the  civil  code  (Gen.  Stat.  1901,  §  5055),  which 
reads : 

'The  proceedings  to  (Correct  mistakes  or  omissions 
of  the  clerk,  or  irregularity  in  obtaining  a  judgment 
or  order,  shall  be  by  motion,  upon  reasonable  notice 
to  the  adverse  party  or  his  attorney  in  the  action." 

This  language  has  obvious  reference  to  the  third 
subdivision  of  the  preceding  paragraph,  which  by  the 
context  is  shown  to  have  relation  to  the  vacation  or 
modification  of  judgments  or  orders  actually  made,  and 
not  to  the  correction  of  mistakes  made  in  attempting 
correctly  to  register  them.  Whether  it  has  any  appli- 
cation to  the  matter  of  rectifying  errors  made  by  the 
clerk  in  recording  orders  need  not  be  decided.  If  so, 
the  method  pointed  out  for  accomplishing  that  purpose 
is  not  exclusive.  A  court  of  record  has  an  inherent 
power  over,  its  own  records  which  includes  the  au- 
thority to  require  the  correction  of  any  errors  that 
may  creep  into  them.  This  power  is  not  lost  by  lapse 
of  time  or  the  expiration  of  a  term  of  court.  The  duty 
of  a  court  to  see  that  its  records  speak  the  truth  is  an 
affirmative  and  active  one,  and  it  is  not  a  jurisdictional 
prerequisite  to  its  performance  that  one  party  should 
invoke  it  by  motion  or  that  the  other  should  have  notice 
before  action  is  taken.  (See  17  Encyc.  PI.  &  Pr.  912, 
913,  and  914,  note  2.)  The  proposition  is  thus  stated 
in  the  syllabus  to  Balch  &  wife  v.  Shaw,  61  Mass.  282 : 

"Courts  of  record  have  power,  at  any  time,  as  well 
after,  as  during,  the  term  at  which  any  entry  is  made, 
of  their  own  motion  or  on  the  suggestion  of  any  party 
interested,  and  without  notice  to  any  one,  to  correct 
the  mistakes  and  supply  the  omissions  of  their  clerks 
or  recording  officers,  so  as  to  make  the  record  conform 
to  the  truth  of  the  case;  and  are  the  exclusive  judges 


Digitized  by  LjOOQIC 


Vol.  78.  JANUARY  TERM,  1906.  407 

Christisen  ▼.  Bartlett. 

of  the  necessity  and  propriety  of  so  amending  and  ex- 
tending their  records,  and  of  the  proofs  and  of  the 
sufficiency  of  the  proofs  on  which  to  proceed." 

In  Levns  v.  Ross,  37  Me.  280,  59  Am.  Dec.  49,  it  was 
said,  citing  Balch  &  wife  v.  Shaw,  supra: 

"On  general  principles,  it  is  competent  for  a  court  of 
record,  and  incident  to  its  authority,  to  correct  mis- 
takes in  its  records,  which  do  not  arise  from  the  judi- 
cial action  of  the  court,  but  from  the  mistakes  of  its 
recording  officer.  In  doing  this,  it  may  regulate  its 
own  action  upon  its  own  sense  of  responsibility  and 
duty,  and  proceed  upon  suggestion,  or  on  motion  of 
those  interested,  or  upon  its  own  'certain  knowledge 
and  mere  motion.'  It  would  not  be  an  adversary  pro- 
ceeding, in  which,  of  necessity,  there  should  be  parties, 
or  in  which  notice  would  be  required."    (Page  285.) 

In  applying  this  principle  in  Strickland  v.  Strickland, 
95  N.  C.  471,  the  court  said : 

''The  court  did  not  enter  the  judgment  it  intended 
to  enter,  nor  that  authorized  by  what  appeared  in  the 
record.  Such  errors  may  be  corrected  at  any  time,  and 
after  a  long  while,  upon  motion,  or  the  court  may  and 
ought  to  correct  them  ex  mero  motu  as  soon  as  it  sees 
them.  This  is  necessary  and  proper,  to  the  end  the 
record  shall  speak  the  truth.  The  object  is  to  make 
the  record  show  what  the  court,  in  fact,  resolved,  in- 
tended, and  in  contemplation  of  law  did."    (Page  478.) 

The  further  citation  of  authorities  is  unnecessary. 
The  power  referred  to  is  undoubted,  and  is  essential 
to  the  prevention  of  injustice.  The  manner  of  its  ex- 
ercise is  necessarily  committed  to  the  sound  discretion 
of  the  court,  and  must  be  governed  by  circumstances. 
Unquestionably,  as  suggested  in  the  original  opinion, 
it  would  ordinarily  be  better  practice  that  a  notice 
should  be  given.  Possibly  conditions  might  arise  in 
which  a  failure  to  give  notice  would  tend  to  show  an 
abuse  of  discretion.  In  the  present  case  the  omission 
to  give  notice  affords  the  plaintiff  in  error  no  cause  of 
complaint.  As  already  stated,  a  notice  was  not  neces- 
sary to  confer  jurisdiction  to  make  the  order,  and  it 
is  manifest  that  its  absence  affected  no  substantial 
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right  of  the  plaintiff  in  error.  His  motion  to  strike 
out  the  new  entry  was  based  solely  upon  technical 
grounds,  and  raised  no  issue  as  to  what  the  record 
should  say  in  order  to  speak  the  truth;  but  the  fact 
that  it  was  filed,  noticed,  argued,  submitted  and  de- 
cided shows  that  he  had  abundant  opportunity,  if  he 
cared  to  exercise  it,  to  seek  a  remedy  for  any  real 
wrong  he  believed  he  had  suffered.  As  was  said  in 
Balch  &  wife  v.  Shaw,  61  Mass.  282 : 

"Surely  a  court  of  record  need  not  give  notice  to  all 
the  world  to  come  in  and  show  cause  why  it  should  not 
make  its  record  conform  to  the  truth  of  the  case.  Any 
party  who  supposes  he  can  show  such  cause  should 
apply  to  the  court  to  have  the  record  set  aside  or  ex- 
punged, after  it  is  made."     (Page  285.) 

The  motion  for  a  rehearing  is  denied. 
All  the  Justices  concurring. 


79    m  A.  F.  Underwood  v.  Henry  F.  Fosha  et  al. 

• "^  No.  14,548.      (85  Pac  564.) 

SYLLABUS  BY  THE  COURT. 

Service  op  Process — Exemptions,  A  resident  of  this  state 
while  in  attendance  upon  a  federal  court  in  a  county  other 
than  that  of  his  residence,  either  as  a  party  or  as  a  material 
witness,  although  not  under  subpoena,  is  ^exempt  from  the 
service  of  a  summons  in  an  action  brought  in  that  county. 

Error  from  Wyandotte  district  court;    J.  McCabe 
Moore,  judge.    Opinion  filed  April  7,  1906.    Affirmed. 

George  E.  Stoker,  for  plaintiff  in  error. 
LoomiSy  Blair  &  Scandrett,  and  Robert  J.  Brock,  for 
defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  While  Henry  F.  Fosha  and  Henry 
Quantic,  residents  of  Riley  county,  were  in  Wyan- 
dotte county  for  the  purpose  of  being  present  at  the 
trial — the  one  as  a  defendant  and  the  other  as  a  ma- 
terial witness — of  a  case  pending  in  the  federal  circuit 
court  in  which  A.  F.  Underwood  was  the  plaintiff,  they 
were  served  with  summons  in  a  new  action  brought 
against  thqm  by  Underwood  in  the  district  court  of 
Wyandotte  county  upon  a  promissory  note  executed 
by  Fosha  and  indorsed  by  Quantic.  They  appeared 
specially  and  moved  that  the  service  upon  them  be  set 
aside  upon  the  ground  that  while  outside  of  the  county 
of  their  residence  in  attendance  upon  a  court  in  the 
capacities  stated  they  were  exempt  from  being  sued. 
The  motion  was  allowed,  and  the  plaintiff  prosecutes 
error. 

It  is  a  familiar  rule  of  law,  generally  although  not 
universally  accepted,  that  apart  from  any  statutory 
immunity  all  non-residents  of  a  county  in  which  they 
are  attending  court  proceedings,  either  as  litigants  or 
witnesses,  are  privileged  from  civil  arrest  or  the  serv- 
ice of  summons  while  there  upon  that  business.  Cases 
bearing  upon  this  question  are  collected  in  a  note  at 
page  721  of  volume  25  of  the  Lawyers'  Reports,  Anno- 
tated, and  under  the  title  "Process,"  in  volume  40  of 
the  Century  edition  of  the  American  Digest,  sections 
148  and  150.  The  reason  of  the  rule  is  that  the  effi- 
cient administration  of  justice  in  the  courts  is  pro- 
moted by  encouraging  the  personal  attendance  upon 
trials  not  only  of  the  parties  in  interest  but  of  other 
witnesses  as  well,  the  removal  of  the  risk  of  being  put 
to  the  inconvenience  of  defending  a  lawsuit  away  from 
home  being  manifestly  a  substantial  contribution  to 
this  end.  In  this  connection  it  was  said,  in  Ela  v,  Ela, 
68  N.  H.  312,  36  Atl.  15: 

"The  right  to  take  the  deposition  of  a  non-resident 
witness  does  not  answer  the  requirements  of  justice. 
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It  is  often  indispensable  to  a  just  decision  of  a  cause> 
and  is  always  desirable,  that  testimony  shall  be  given 
orally  in  open  court.  The  triers  are  more  likely  to  un- 
derstand the  testimony  fully  and  correctly.  The  ap- 
pearance of  the  witness  aids  materially  in  forming  a 
correct  judgment  of  the  credibility  and  weight  of  his 
testimony.  All  the  issues  of  fact  that  may  arise  at  the 
trial  can  seldom  be  foreseen.  A  fact  within  the  knowl- 
edge of  a  witness  may  appear  to  be  so  foreign  to  the 
case  when  his  deposition  is  taken  that  it  is  not  deemed 
worth  while  to  question  him  upon  it,  and  yet  the  course 
of  the  trial  may  be  such  that  it  is  the  fact  which  will 
control  the  verdict.  (See  Metcalf  v.  Gilmore,  68  N.  H, 
174,  186-189.)  Every  reasonable  facility  should  there- 
fore be  provided  for  obtaining  the  attendance  of  wit- 
nesses in  person. 

"These  and  other  considerations  have  led  to  the  es- 
tablishment, quite  generally,  of  the  doctrine  that  non- 
resident witnesses  are  privileged  from  liability  to  be 
sued  while  attending  the  trial,  and  going  to  and  re- 
turning from  it."    (Page  313.) 

There  is  no  doubt  that  the  later  and  just  tendency 
of  the  courts  is  to  extend  rather  than  to  restrict  the 
privilege  referred  to.  So  far  as  the  case  of  Quantic, 
the  defendant  in  the  first  action,  is  concerned,  the 
ruling  of  the  trial  court  may  be  affirmed  upon  the  au- 
thority of  Bolz  V.  Crone,  64  Kan.  570,  67  Pac.  1108. 
It  was  there  held : 

"A  witness  or  suitor  in  necessary  attendance  in 
court,  either  in  his  own  behalf  or  under  process,  out- 
side the  territorial  judicial  jurisdiction  of  his  resi- 
dence, is  exempt  from  civil  arrest  and  service  of  sum- 
mons while  in  attendance  upon  such  court  and  while 
going  to  or  returning  therefrom."    (Syllabus.) 

It  is  suggested  that  that  decision  was  affected  by 
the  fact  that  the  conduct  of  the  plaintiff,  as  stated  in 
the  opinion,  amounted  to  an  abuse  of  judicial  process, 
inasmuch  as  the  defendants  when  served  with  sum- 
mons were  in  attendance  upon  the  court  not  for  the 
purpose  of  any  trial  upon  the  merits  but  merely  to  pro- 
cure the  setting  aside  of  a  wrongful  service  previously 
made  upon  them.    This  feature  of  the  case,  however. 
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was  only  incidentally  mentioned,  and  the  conclusion 
reached  was  not  based  upon  any  theory  of  bad  faith 
or  fraud. 

The  general  rule  stated,  and  the  rule  announced  in 
Bolz  V.  Crone,  supra,  would  be  equally  conclusive  upon 
the  question  of  the  sufficiency  of  the  service  upon 
Fosha  if  he  had  been  in  compulsory  attendance  upon 
the  court  in  virtue  of  having  been  served  with  a  sub- 
poena. Such,  however,  was  not  the  case.  He  lived 
more  than  100  miles  from  the  place  of  trial,  and  his 
attendance  as  a  witness  could  not  have  been  compelled. 
The  great  weight  of  authority  is  to  the  effect  that  in 
the  absence  of  an  express  statute  controlling  the  mat- 
ter the  same  protection  is  to  be  extended  to  one  who 
comes  voluntarily  to  give  his  testimony  as  to  a  witness 
brought  in  by  process.  (See  the  cases  already  referred 
to,  ^nd  also  those  cited  in  16  A.  &  E.  Encycl.  of  L.  42.) 
Our  civil  code,  however,  contains  this  provision : 

"A  witness  shall  not  be  liable  to  be  sued  in  a  county 
in  which  he  does  not  reside,  by  being  served  with  a 
summons  in  such  county  while  going,  returning  or  at- 
tending in  obedience  to  a  subpoena."  (Code,  §837; 
Gen.  Stat.  1901,  §  4785.) 

There  is  obviously  plausible  ground  for  contending 
that  this  specific  grant  of  immunity  to  a  witness  who 
is  acting  in  obedience  to  a  subpoena  implies  that  a  mere 
volunteer  is  to  be  excluded  from  the  privilege.  Such 
seems  to  be  the  interpretation  placed  upon  the  same 
statutory  language  in  Kentucky  and  South  Dakota. 
(See  Currie  Fertilizer  Co.  v.  Krish,  74  S.  W.  [Ky.] 
268,  and  MaUoy  v.  Brewer,  7  S.  Dak.  587,  64  N.  W. 
1120,  58  Am.  St.  Rep.  856.)  In  Kentucky,  however, 
there  are  various  other  provisions  of  the  statute  re- 
lating to  such  exemptions,  from  which  it  may  fairly 
be  gathered  that  there  was  a  legislative  purpose  to 
cover  the  entire  subject-matter,  while  a  necessary  cor- 
ollary, of  the  doctrine  announced  in  Bolz  v.  Crone,  64 
Kan.  570,  67  Pac.  1108,  is  that  such  is  not  the  case 
here,  but,  as  suggested  in  Cooper  v.  Wyman,  122  N.  C. 
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784,  29  S.  E.  947,  65  Am.  St.  Rep.  731,  the  section  of 
the  code  quoted  must  be  held  "not  to  be  an  implied  re- 
peal of  the  common-law  exemption,  but  a  statutory 
declaration  of  it  pro  tanto."  The  construction  placed 
upon  the  statute  by  the  South  Dakota  court  in  the  case 
cited  is  influenced  by  other  sections  in  terms  making: 
code  provisions  exclusive  in^  all  matters  to  which  they 
relate.  But  even  in  that  case  it  was  held  that  the  sec- 
tion referred  to  had  no  application  to  non-residents  of 
the  state,  and  that  such  persons  were  protected  during 
their  attendance  as  witnesses,  although  not  under  sub- 
poena. 

On  the  other  hand,  expressions  made  use  of  by  the 
courts  of  Nebraska  and  of  North  Dakota,  in  the  stat- 
utes of  each  of  which  states  the  section  quoted  is  founds 
seem  to  suggest  a  contrary  view,  although  the  question 
appears  not  to  have  been  directly  passed  upon,  (^ee 
Linton  v.  Cooper,  54  Neb.  438,  74  N.  W.  842,  69  Am. 
St.  Rep.  727,  and  Hicks  v.  Besuchet,  7  N.  Dak.  429,  75 
N.  W.  793,  66  Am.  St.  Rep.  665.)  In  the  Nebraska  case 
a  non-resident  of  the  state  was  held  to  be  exempt  from 
the  service  of  summons  while  voluntarily  attending 
court  as  a  witness.  In  the  North  Dakota  case  the  same 
rule  was  applied  to  a  resident  of  the  state  who  was  a 
non-resident  of  the  county,  but  although  spoken  of  as 
a  voluntary  witness  the  person  concerned  was  also  in 
fact  a  suitor.  In  neither  case  was  this  provision  of 
the  statute  referred  to. 

In  McAn^mey  v.  Caughenaur,  34  Kan.  621,  9  Pac. 
476,  it  was  held  that  a  good  service  of  summons  might 
be  made  upon  one  who  was  attending  a  hearing  in  a 
United  States  land-office  contest  in  a  county  other  than 
that  of  his  residence,  the  action  being  for  the  recovery 
of  damages  for  an  assault  and  battery  committed  by 
him  during  such  attendance.  In  the  opinion  reference 
was  made  to  the  fact  that  he  was  not  under  subpoena^ 
but  this  consideration  could  not  have  been  controlling, 
as  the  defendant  was  a  suitor  in  the  contest  case  as 
well  as  a  witness.    That  the  action  was  founded  upon 
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a  wrong  committed  in  the  county  where  the  action  was 
brought,  and  during  the  period  for  which  immunity 
was  claimed,  doubtless  afforded  sufficient  ground  for 
holding  the  service  good.  (See,  in  this  connection, 
MvMen  v.  Sanborn  and  Mann,  79  Md.  364,  29  Atl.  522, 
25  L.  R.  A.  721,  47  Am.  St.  Rep.  421,  and  Iron  Dyke 
Copper  Min.  Co.  v.  Iron  Dyke  R.  Co.  et  al.,  132  Fed. 
208.) 

We  cannot  believe  that  it  was  the  purpose  of  the 
legislature  in  adopting  the  section  in  question  to  re- 
strict, instead  of  to  preserve,  the  privilege  of  a  wit- 
ness living  in  Kansas,  by  denying  him  all  immunity 
from  process  while  voluntarily  attending  a  trial  out- 
side of  his  own  county,  when  but  for  such  enactment 
he  would  enjoy  the  same  exemption  as  a  non-resident 
of  the  state  could  claim  under  the  same  circumstances. 
The  reason  for  the  rule  that  persons  living  outside  of 
the  state  cannot  be  sued  while  here  to  give  testimony 
before  a  court  is  that  they  may  be  encouraged  to  come 
into  the  state  for  that  purpose  voluntarily,  inasmuch 
as  they  cannot  be  required  to  do  so.  (Henry  B.  Sher- 
man V.  W.  L.  Chmdlach,  37  Minn.  118,  33  N.  W.  549.) 
In  Christian  v.  WUliams,  111  Mo.  429,  20  S.  W.  96,  this 
principle  was  held  not  to  apply  to  the  case  of  a  resi- 
dent of  the  state  who  attends  as  a  witness  a  trial  out- 
side of  his  home  county,  for  the  reason  that  in  Mis- 
souri a  subpoema  may  be  issued  to  any  county  in  the 
state.  But  in  Kansas  it  applies  with  full  force,  for 
under  our  statute  no  one  can  be  compelled  to  leave  the 
county  of  his  residence  in  obedience  to  a  subpoena  in* 
a  civil  case.  (In  re  Hughbanks,  Petitioner,  44  Kan. 
105,  24  Pac.  75.) 

We  conclude  that  the  service  of  summons  upon 
Fosha,  as  well  as  that  upon  Quantic,  was  properly  set 
aside,  and  the  judgment  is  affirmed. 

All  the  Justices  concurring. 
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Alice  E.  Barnett  v.  Henry  Schad,  as  Sheriff,  etc. 

No.  14,540.      (85  Pac.  411.) 
SYLLABUS  BY  THE  COURT. 

1.  Injunction  —  Commencement  of  Suit  —  Procedure,  Where 
the  statutes  authorize  the  clerk  of  a  district  court  to  do  a 
certain  act,  and  authorize  the  judge  of  the  same  court  to  do 
another  act,  and  the  authority  of  each  to  act  is  dependent 
upon  the  previous  action  of  the  other,  either  may  act  first, 
and  the  two  acts  will  be  regarded  in  law  as  done  at  the  same 
time,  provided  the  acts  follow  one  another  within  such 
reasonable  time  that,  under  the  particular  circumstances  of 
the  case,  the  difference  in  time  may  be  regarded  as  incon- 
siderable 

2.  Parties — Suit  to  Enjoin  Sheriff — Judgment  Creditor  Not  a 
Necessary  Party,  In  a  suit  against  a  sheriff  to  enjoin  him, 
as  such  officer,  from  selling  real  estate  upon  which  he  has 
levied  an  execution  issued  on  a  money  judgment,  the  judg- 
ment creditor  is  a  proper,  but  not  a  necessary,  party  defend- 
ant. The  sheriff,  in  such  a  case,  may  make  all  defenses  which 
he  and  the  judgment  creditor  could  make,  either  jointly  or 
severally.     (Taylor  v,  Hosick,  Adm'r,  &c.,  18  Kan.  518,  526.) 

Error  from  Sedjrwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  April  7, 1908,  Reversed. 
Opinion  denying  a  rehearing  filed  May  12,  1906. 

STATEMENT. 

This  suit  was  brought  by  the  plaintiff  in  error  to  en- 
join the  defendant  in  error,  as  sheriff  of  Sedgwick 
county,  from  selling  land,  which  she  alleged  ,was  her 
property,  under  an  execution  issued  against  another 
person.  At  the  commencement  of  the  suit  a  temporary 
injunction  was  allowed  by  the  judge  of  the  district 
court.  Afterward  the  court,  on  motion  of  the  defend- 
ant, issued  an  order  dissolving  such  temporary  in- 
junction ;  and  the  plaintiff  brings  the  case  here  for  re- 
view of  such  order  of  dissolution. 

Holmes  &  Yankey,  for  plaintiff  in-error. 
/.  P.  CampbeU  &  Son,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Six  grounds  were  set  forth  in  the  motion 
to  dissolve  the  temporary  injunction,  the  first,  second, 
third  and  sixth  of  which  relate  to  the  failure  to  issue 
a  formal  order  addressed  to  the  defendant  and  under 
the  seal  of  the  court.  The  temporary  order  was  al- 
lowed at  the  time  of  commencing  the  suit,  and  ''in- 
junction allowed"  was  indorsed  on  the  summons  that 
was  issued  and  served.  (Gen.  Stat.  1901,  §  4690.) 
But  it  is  urged  in  the  defendant's  brief  that  the  words 
"injunction  allowed"  were  not  indorsed  by  the  clerk 
but  were  written  on  the  summons  by  plaintiff's  attor- 
ney. In  the  absence  of  any  evidence  on  the  subject  it 
must  be  presumed  the  indorsement  was  made  by  the 
clerk.  A  forgery  will  not  be  presumed.  It  follows  that 
as  to  these  grounds  for  dissolution  the  motion  should 
have  been  denied. 

The  fourth  and  fifth  grounds  of  the  motion  were 
really  one,  which  was  that  the  verified  petition  was  not 
filed  with  the  clerk  before  it  was  presented  to  the  judge 
for  the  allowance  of  the  order.  The  principal  contro- 
versy on  the  hearing  seems  to  have  been  whether  the 
order  was  made  by  the  judge  immediately  before  the 
filing  of  the  petition  or  immediately  thereafter.  Much 
evidence  pro  and  con  was  introduced,  and  we  assume 
from  the  ruling  of  the  court  that  it  found  this  issue  in 
favor  of  the  defendant.  It  is  not  within  our  province 
to  weigh  this  evidence,  and  we  disregard  it  as  imma- 
terial, except  so  far  only  as  there  is  no  conflict. 

The  uncontroverted  evidence  shows  that  the  plain- 
tiff with  her  attorney  appeared  in  the  clerk's  office 
about  the  time  the  court  opened  in  the  adjoining  room 
of  the  court-house,  and,  the  clerk  being  absent,  the  at- 
torney presented  the  petition  to  the  deputy  clerk  and 
requested  him  to  swear  the  plaintiff  to  the  same,  which 
he  did;  she  subscribed  her  name  to  the  oath,  and  he 
affixed  his  jurat  and  seal.  The  attorney  either  did  or 
did  not  request  the  deputy  to  file  the  paper,  but  im- 
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mediately  took  the  same  to  the  judge  and  requested 
him  to  allow  the  order,  which  was  done;  and  inmiedi- 
ately  thereafter  the  attorney  returned  the  petition  to 
the  deputy  clerk,  when  the  papers  were  marked  filed, 
including  a  praecipe  for  a  summons.  An  injunction 
bond  was  then  filed,  security  for  costs  given,  and  the 
summons  issued  and  indorsed  as  before  stated. 

The  statute  (Gen.  Stat.  1901,  §  4686)  provides  that 
"the  injunction  may  be  granted  at  the  time  of  com- 
mencing the  action,"  and  section  4487  provides  that 
"a  civil  action  may  be  commenced  in  a  court  of  record 
by  filing  in  the  office  of  the  clerk  of  the  proper  court  a 
petition,  and  causing  a  summons  to  be  issued  thereon." 
If  the  petition  is  used  as  the  evidence  upon  which  the 
injunction  order  is  obtained  the  filing  thereof  and  the 
order  thereon  cannot  well  be  made  at  the  same  in- 
stant. Nor  is  this  requisite.  It  is  urged  that  a  judge 
has  no  jurisdiction  to  make  any  order  except  in  an 
action  actually  pending,  and  this  may  be  admitted  as 
the  general  rule.  Under  the  facts  of  this  case,  however, 
the  granting  of  the  order  and  the  commencement  of 
the  suit,  being  practically  simultaneous,  will  be  re- 
garded as  actually  simultaneous.  Since  the  granting 
of  the  order  is  entirely  ineffective  until  the  order  is 
issued  and  served,  or  until  a  summons  with  the  in- 
dorsement "injunction  allowed"  is  issued  and  served, 
the  rights  of  a  defendant  cannot  be  affected  even  if  the 
allowance  of  the  order  in  fact  precedes  the  filing  of  the 
petition  by  a  moment's  time.  Further,  it  may  be  said, 
the  law  necessitates  the  granting  of  the  injunction  be- 
fore the  commencement  of  the  suit.  Procuring  the 
issuance  of  a  summons  is  as  essential  to  the  commence- 
ment of  a  suit  as  is  the  filing  of  a  petition,  and  the  in- 
dorsement "injunction  allowed"  should,  if  desired,  be 
made  upon  the  sununons  at  the  time  it  is  issued.  If 
this  were  done  before  the  judge  or  court  had  in  fact 
granted  the  injunction,  another  objection,  with  equal 
force,  might  be  based  thereon.    While  the  act  of  the 
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judge  and  the  act  of  the  clerk  must,  of  necessity,  be 
separated  by  some  inconsiderable  interval  of  time,  the 
law  regards  both  acts  as  done  at  the  same  time,  regard- 
less of  which  precedes  the  other. 

The  order  of  the  district  court  dissolving  the  tem- 
porary injunction  is  reversed,  and  the  case  is  re- 
manded. 

All  the  Justices  concurring. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 
The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  All  the  questions  raised  by  the  defend- 
ant in  error  in  his  petition  for  a  rehearing  were  con- 
sidered and  determined  adversely  to  him  before  the 
decision  was  handed  down.  It  may  be  well,  however,  to 
state  more  clearly  the  ground  upon  which  the  first 
paragraph  of  the  syllabus  is  based,  as  it  seems  to  be 
misapprehended. 

It  is  conceded  that  a  district  judge  should  make  no 
order  allowing  an  injunction  until  a  suit  for  an  injunc- 
tion has  been  commenced  in  his  court.  A  suit  is  com- 
menced by  filing  a  petition  and  causing  a  summons  to 
be  issued  thereon  (Code,  §  57;  Gen.  Stat.  1901,  §  4487), 
and,  when  an  injunction  is  allowed  at  the  commence- 
ment of  the  suit,  the  clerk  should  indorse  upon  the 
summons  "injunction  allowed."  (Code,  §248;  (Sen. 
Stat.  1901,  §  4690.)  Thus  it  appears  the  summons 
should  issue  before  the  making  of  the  order  and  the 
order  should  be  made  before  the  issuance  of  the  sum- 
mons. The  difficulty  is  usually  overcome  by  first  fil- 
ing the  petition,  then  procuring  the  order,  and  then 
procuring  the  issuance  of  summons  with  the  indorse- 
ment. This  solution,  however,  is  more  apparent  than 
real. 

The  contention  that  there  was  a  defect  of  parties  de- 
fendant in  failing  to  join  the  judgment  craiitor  with 
27— 78  KAN. 
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the  sheriff  wa&  not  overlooked,  although  not  mentioned 
in  the  decision.  The  jndgrtient  creditor  was  a  proper 
party,  bat  was  not  a  necessary  party.  He  could  make 
any  defense  he  had  through  his  agent,  the  sheriff,  or, 
if  he  had  desired,  he  could  have  asked,  by  motion,  to 
be  made  a  party,  and  such  application,  in  the  discretion 
of  the  court,  could  have  been  allowed.  The  sheriff, 
however,  could  have  made  any  defense  whidi  he  and 
the  creditor,  jointly  or  severally,  could  have  made. 
Hence  the  creditor  was  not  a  necessary  party.  (Taylor 
V.  Hqsick,  Adm'r,  &c.,  13  Kan.  518,  526.) 

The  petition  foir  a  rehearing  is  denied. 

All  the  Justices  concurring. 


Clarence  Briggs  v.  Thomas  Voss,  as  Marshal, 
etc.,  et  al. 

No.  14,651.     (85Pac.  671.) 
SYLLABUS  BY  THE  COURT. 

Office  and  Officers — De  Facto  Judge  Pro  Tern. — Validity  of 
Acts.  One  who  claims  to  act  as  judge  pro  tern,  of  a  city 
court  by  virtue  of  an  appointment  filed  in  a  public  office,  and 
is  recognized  by  the  clerk  and  marshal  of  the  court,  and  by 
litigants,  attorneys,  and  others,  as  judge  pro  tern.,  is  a  de 
facto  officer,  and  his  acts,  and  judgments  rendered  by  him 
while  so  acting,  cannot  be  attacked  in  a  collateral  proceeding. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.   Opinion  filed  April  7, 1906.   Affirmed. 

/.  P.  CampbeU  &  Son,  for  plaintiff  in  error. 
Blake  &  Ayres,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Plaintiff  in  error  brought  this  suit  to 
enjoin  an  execution  issued  upon  a  judgment  recovered 
ir  the  city  court  of  Wichita.    From  a  judgment  of  the 
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district  court  dissolving  the  temporary  injunction  he 
brings  the  case  here  for  review. 

The  execution  sought  to  be  enjoined  was  issued  upon 
a  judgment  against  Briggs  in  an  action  of  forcible  en- 
try and  detainer,  rendered  by  James  A.  Conly  as  judge 
pro  tern,  of  the  city  court  of  Wichita,  and  it  is  claimed 
that  he  was  neither  a  judge  de  jure  nor  de  facto,  and 
that  the  judgment  for  that  reason  was  void.  George 
H.  Alexander  was  the  regular  judge,  and  Conly  claimed 
to  be  acting  by  virtue  of  an  appointment  made  by  him. 
The  statute  creating  the  city  court  of  Wichita  (Laws 
1899,  ch.  130)  provides: 

"Sec.  13.  In  case  of  the  absence,  sickness  or  disa- 
bility of  the  judge  of  said  court,  sudi  judge  may  ap- 
point a  judge  pro  tern,  of  said  court,  Who  shall  hold 
court  for  him  and  hear  and  determine  any  matter  pend- 
ing therein  to  the  same  extent  that  such  absent  or  dis- 
abled judge  might  do  if  personally  present,  and  such 
judge  pro  tern,  shall  fill  such  position  until  the  judge 
of  said  court  can  be  personally  present." 

On  account  of  failing  health  Judge  Alexander  left 
the  city  of  Wichita  December  7,  1904,  and  went  to 
Arizona.  February  23,  1905,  he  returned,  but  was 
never  able  after  that  to  resume  his  official  duties,  and 
remained  at  his  home  until  his  death.  On  December 
6,  the  day  previous  to  his  departure  for  Arizona,  Judge 
Alexander  appointed  A.  S.  Houck  as  judge  pro  tern,, 
under  the  provisions  of  section  13,  supra,  and,  at  the 
suggestion  of  Mr.  Houck  that  occasions  might  arise 
when  Mr.  Houck  would  be  absent  or  disqualified  from 
acting.  Judge  Alexander  signed  thirty  blank  appoint- 
ments, leaving  the  name  of  the  judge  pro  tern,  to  be 
written  in  as  occasion  might  require,  and  handed  them 
to  Mr.  Houck.  For  a  time  Judge  Houck  acted  as  judge 
pro  tern.,  and  when  he  was  unable  to  act  he  handed  one 
of  these  blank  appointments  to  James  A.  Conly,  who 
filled  in  his  name,  took  the  oath  of  office,  and  acted  as 
judge  pro  tern.  On  March  6,  1905,  after  the  return  of 
Judge  Alexander,  Houck  handed  one  of  these  blank 
appointments  to  Conly,  and  the  latter  wrote  his  name 
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in  the  blank  space  and  qualified  by  taking  the  oath  of 
office  before  the  clerk  of  the  district  court,  as  provided 
by  section  15  of  chapter  130,  Laws  of  1899.  His  oath 
of  office  as  such  judge  was  on  file  with  the  clerk  of  the 
district  court,  and  he  continued  to  discharge  the  duties 
of  the  office  under  this  appointment  from  March  6 
until  after  the  trial  of  the  forcible-entry-and-detainer 
action,  which  occurred  March  16,  1905.  He  was  recog- 
nized as  judge  pro  tern,  of  the  court  by  the  officers  of 
the  city  court,  the  clerk  and  marshal,  and  by  litigants 
and  attorneys.  The  parties  in  the  forcible-entry-and- 
detainer  case  appeared  before  him,  the  case  was  tried, 
judgment  rendered,  and  an  appeal  taken  by  plaintiff  in 
error  to  the  district  court.  The  appeal  was  afterward 
dismissed  and  this  action  brought  to  enjoin  the  execu- 
tion. 

The  one  question  here  is  whether  James  A.  Conly 
was  a  de  facto  judge  v'^^  *«^.  at  the  time  the  judgment 
was  rendered.  He  was  exercising  the  duties  of  the 
office,  claiming  the  right  and  authority  to  do  so  by  an 
appointment  regular  on  its  face.  So  far  as  the  public 
knew,  this  appointment  was  in  all  respects  regular. 
There  was  the  situation  contemplated  by  the  statute: 
the  regular  judge  was  sick  and  disabled  from  acting; 
he  was  present  in  the  city  with  authority  to  appoint; 
and  there  was  on  file  in  the  office  of  the  clerk  of  the 
court  what  purported  to  be  his  written  appointment  of 
Conly,  with  the  latter's  oath  of  office.  The  officers  of 
the  court  recognized  Conly  as  judge  pro  tern.,  and  is- 
sued and  served  process  in  his  name ;  the  litigants  and 
attorneys  recognized  him  as  such  judge  pro  tern.  These 
facts  bring  the  case  squarely  within  the  rule  laid  down 
by  this  court  in  numerous  cases. 

Chief  Justice  Butler's  definition  of  a  de  facto  officer 
in  State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409,  is 
followed  in  Railway  Co.  v.  Preston,  63  Kan.  819,  823, 
66  Pac.  1050.  The  third  subdivision  of  this  well-recog- 
nized definition  applies  to  this  case,  where  the  duties 
of  the  office  have  been  exercised,  "under  color  of  a 
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known  election  or  appointment,  void  because  the  officer 
was  not  eligible,  or  because  there  was  a  want  of  power 
in  the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility, 
want  of  power,  or  defect  being  unknown  to  the  public." 
(Page  472.  See,  also,  Ritchie  v.  Mvlvane,  39  Kan. 
241,  17  Pac.  830.) 

While  this  is  a  direct  attack  upon  the  judgment,  it 
is  a  collateral  attack  upon  the  acts  of  the  officer.  It 
was  said  in  The  State  v.  Williams,  61  Kan.  739,  741,  60 
Pac.  1050: 

"The  acts  of  a  de  facto  judge  cannot  be  collaterally 
attacked,  and  his  right  to  the  office  is  not  open  to  ques- 
tion except  in  a  direct  proceeding  brought  by  the  state; 
and  this  is  true  in  a  case  where  the  officer  is  incapable 
of  holding  office." 

The  principles  which  control  these  decisions  are 
fimily  established ;  they  may  be  said  to  lie  close  to  the 
foundations  of  law  and  order  and  the  stability  of  gov- 
ernment. It  is  clear  that  James  A.  Conly  was  the  de 
facto  judge  pro  tern,  of  the  city  court  when  the  judg- 
ment was  rendered,  and  it  follows  that  his  acts  as  such 
judge  cannot  be  attacked  in  this  collateral  proceeding, 
and  that  the  temporary  injunction  was  properly  dis- 
solved.   The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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W.  B.  Hurst,  Doing  Businesa  as  W.  B.  Hurst  &  Co., 
V.  The  Altamont  Manufacturing  Company. 

No.  14,552.      (85  Pac  551.) 
SYLLABUS  BY  THE  COURT. 

1.  Contract — Sale — Delivery  **f.  o.  6." — Duty  to  Furnish  Care. 
When  a  seller  of  merchandise  agrees  to  sell  twenty  car-loads 
thereof,  to  be  delivered  to  the  buyer  "f.  o.  b.  cars"  at  tiie 
seller's  place  of  business^  it  is  not  the  duty  of  the  buyer  to 
furnish  the  cars  to  receive  the  goods;  and,  in  an  action  by 
the  buyer  against  the  seller  to  recover  damages  for  non- 
delivery of  the  merchandise  under  such  a  contract,  the  peti- 
tion need  not  allege  that  the  plaintifif  furnished  cars  ready  to 
receive  the  goods. 

2.  Words  and  Phrases — "f.  o.  6*  Care**  Defined.  The  phrase 
"f .  o.  b.  cars,"  when  used  ybl  a  contract  between  a  buyer  and 
seller  of  commercial  commodities,  where  tile  use  of  a  com- 
mon carrier  is  necessary,  means  that  the  seller  will  secure  t^e 
cars,  load  them,  and  do  whatever  may  be  required  to  ac- 
complish the  consignment  and  shipment  of  the  goods  to  t^e 
buyer,  free  of  expense  to  hinu 

Error  from  Bourbon  district  court;  WAL'rasE  L. 
Simons,  judge.  Opinio^i  filed  April  7,  1906.  Reversed. 

John  H.  Cram,  and  John  V.  McKimtey,  for  plaintiff 
in  error. 

Keene  &  Gates,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  A  demurrer  was  sustained  to  the  plain- 
tiff's petition  by  the  district  court.  The  plaintiff  ex- 
cepted, and  brings  that  question  here  for  review.  The 
demurrer  contained  two  grounds:  (1)  That  several 
causes  of  action  were  improperly  joined;  (2)  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained  gen- 
erally. The  record  does  not  show  whether  the  court 
considered  the  petition  insufficient  for  both  reasons  or 
not.    The  case  has  been  argued  as  though  the  second 
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ground  of  the  demurrer  waa  tiie  only  one  involved,  and 
we  shaH  so  assume. 

The  petition  is  of  considerable  length,  and  the  points 
discussed  by  counsel  can  be  sufficiently  stated  without 
giving  a  full  copy  of  the  pleading.  After  the  proper 
formal  and  introductory  averments  the  petition  states, 
in  substance,  that  the  defendant  offered  to  sell  to  the 
plaintiff  certain  goods,  at  a  stated  price,  as  shown  by 
"Exhibit  A'';  that  the  plaintiff  accepted  the  offer,  as 
shown  by  "Exhibit  B" ;  that  the  plaintiff  afterward 
made  an  additional  order,  as  shown  by  '^Exhibit  C"; 
that  later  the  plaintiff,  by  letter,  confirmed  and  re- 
Qjewed  pr^yiou^  orders,  which  were  accepted  by  the 
president  of  the  defendant  compaody,  as  shown  by 
"Exhibit  D'';  that  in  pursuance  thereof  shipping  or- 
ders were  sent  to,  and  received  by,  the  defendant,  as 
shown  by  "Exhibit  E";  that  defendant  received  all 
shipping  orders  sent  by  the  plaintiff  as  aforesaid,  but 
"neglected  and  refused  to  deliver  said  egg-cases  as  it 
agreed  to  do,  and  as  ordered  by  thia  plaintiff'';  that 
at  the  time  the  first  shipment  should  have  been  made, 
and  ever  sinoe,  sw^  egg-cases  have  been  worth  from 
one  and  a  quarter  to  two  cents  more  than  the  contract 
price ;  and  that  the  plaintiff  has  been  damaged  $1000. 
Then  follows  a  prayer  for  judgment.  The  exhibits 
are  as  follow : 

"BJXHIB^T  A." 

"Altamont,  III.,  January  31, 1908. 
"W.  B.  Buret  &  Co.,  St.  Louis,  Mo.: 

"Dbae  Sm^ — ^Yours  of  yesterday  at  hand  ordering 
ten  cars  standard  whitewood  cottonwood-veneer  egg- 
cases.  We  note  that  you  speak  of  a  one-piece  end. 
The  case  we  quoted  you  on  has  a  two-piece  dressed 
end,  ready  cleated.  The  price  quoted  you  of  nine 
cents,  cars,  factory,  is  at  the  Cairo,  111.,  factory,  and 
the  rates  as  before  named  you  are  as  follow:  Eldo- 
rado, six  cts.  per  100;  Marion,  five  cts.  per  100;  Mt. 
Vernon,  seven  cts.  per  100. 

"Terms  are  as  you  mentioned:  two  per  cent,  off 
for  cash  ten  days  from  date  of  invoice. 

"These  cases  average  seven  and  one-half  pounds 
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each — ^possibly  a  little  less.  Hence  it  is  no  trouble  to 
tell  almost  precisely  what  the  case  will  cost  you  f  .  o.  b. 
cars  at  the  above-named  stations.  Cars  are  very 
scarce,  and  we  would  suggest  that  you  place  your  order 
early;  say  at  least  twenty  days  in  advance  of  time  you 
expect  to  use  them.  Awaiting  your  prompt  reply,  we 
are.  Respectfully  yours, 

Altamont  Manufacturing  Company." 

"Exhibit  B." 
"St.  Louis,  Mo.,  February  2, 1903. 
"Altamont  Manufacturing  Company,  Altamont,  lU.: 

"Dear  Sirs — ^Replying  to  your  favor  of  the  31st,  if 
ends  are  two  piece  and  cleated,  as  you  say  they  are, 
balance  of  case  filling  required  dimensions,  being  a 
standard  whitewood  case  (veneer),  it  is  all  right.  We 
will  take  the  ten  cars.  You  may  file  our  order  now  for 
shipment  of  one  car  to  Fayetteville,  Ark.,  and  one  car 
to  our  address.  South  Greenfield,  Mo.  Would  be  glad 
to  have  you  get  these  off  at  as  early  a  date  as  possible. 
Since  we  know  that  the  cases  are  at  Cairo,  we  have 
bought  a  great  many  there,  and  know  what  the  freight 
rates  are  ourselves  to  our  various  stations. 

Yours  truly,  W.  B.  HuRST  &  Co." 

"Exhibit  C." 
"St.  Louis,  Mo.,  February  5, 1903. 
"Altamont  Egg-case  Company,  Altamxmt,  III.: 

"Gentlemen — Confirming  our  conversation  by  tele- 
phone this  morning,  you  can  enter  our  order  for  ten 
more  cars  of  cases  to  be  same  as  last  order  of  ten  cars, 
at  nine  cents  f .  o.  b.  Cairo.  We  instruct  you  to  order 
out,  immediately,  one  car  to  Fredonia,  Kan.;  one  car 
to  Monett,  Mo. ;  one  car  to  Harrison,  Ark. ;  one  car  to 
Springfield,  Mo. ;  one  car  to  Fort  Scott,  Kan.  On  the 
3d  we  gave  you  order  for  one  car  for  S.  Greenfield, 
Mo.,  and  one  car  to  Fayetteville,  Ark.  Let  these  cars 
go  forward  first,  the  Fredonia  car  next,  and  then  let 
the  others  go  as  they  come. 

"Now,  relative  to  your  pay:  Do  not  worry  about 
that.  We  supposed  that  Dun  and  Bradstreet  had  our 
rating.  But  you  have  our  permission  to  address  them, 
or  to  address  the  Citizens'  National  Bank  of  Fort 
Scott,  Kan.,  National  Exchange  Bank,  Springfield, 
Mo.,  Bank  of  Conraierce  here,  or  any  of  the  commercial 
agencies.  It  is  our  intention,  however,  to  discount  all 
these  cases,  as  the  old  company  did  with  you.    We  are 
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agreeable  to  your  passing  draft  if  you  desire,  but  make 
it  subject  to  arrival  of  car,  for  we  would  not  want  to 
pay  the  draft  until  cars  arrived  and  were  properly 
checked.  Kindly  let  us  hear  from  you  promptly  con- 
firming above  order,  and  oblige. 

Yours  truly,  W.  B.  HuRST  &  Co." 

"Exhibit  D." 

"St.  Louis,  Mo.,  2.9.'03. 
"Altamont  Manufacturing  Company,  Altamont,  III.: 

"Gentlemen — ^This  will  confirm  purchase  from  you 
of  thirteen  cars  of  veneer  cases  (in  addition  to  the 
seven  cars,  orders  for  which  have  already  been  placed 
with  you)  at  nine  cents  track,  Cairo,  111.,  the  case  to 
be  standard  veneer  case,  made  of  Cottonwood. 

"We  will  give  you  shipping  instructions  on  these 
thirteen  cars  within  the  next  few  days. 

Yours  very  truly,  W.  B.  HURST  &  Co." 

"Accepted:  Altamont  Manufacturing  Company — 
J.  £•  R. 

"Exhibit  E." 

"February  18,  1903. 
''Altamont  Manufacturing  Company,  Altamont,  lU.: 

"Dear  Sirs — To  conform  with  our  contract  entered 
into  a  few  days  ago,  you  will  kindly  book  our  orders 
on  thirteen  cars  of  cases,  to  be  shipped  as  promptly  as 
possible  to  the  following  points :  Two  cars  to  Spring- 
field, Mo. ;  two  cars  to  S.  Greenfield,  Mo. ;  one  car  to 
Fredonia,  Kan.;  one  car  to  Parsons,  Kan.;  one  car 
to  Cuba,  Mo.;  three  cars  to  Monett,  Mo.;  one  car  to 
Clinton,  Mo. ;  one  car  to  Fayetteville,  Mo. 

"We  would  like,  if  possible,  for  you  to  fill  these  cars 
in  the  following  order,  shipping  the  first  two  cars  to 
Fayetteville,  Ark.,  two  cars  to  Springfield,  Mo.,  two 
cars  to  South  Greenfield,  Mo.,  three  cars  to  Monett, 
Mo.,  one  car  to  Clinton,  Mo.,  one  car  to  Cuba,  Mo.,  one 
car  to  Parsons,  Kan.,  one  car  to  Fredonia,  Kan. 

"All  of  these  points  are  now  ready  to  take  the  cars 
in  as  promptly  as  they  are  shipped;  so  kindly  move 
them  as  promptly  as  you  can. 

"Our  egg  season  is  open,  and  we  will  need  them  all 
between  now  and  March  1.  Yours  truly, 

W.  B.  Hurst  &  Co." 

The  supposed  weakness  of  this  petition,  as  we  un- 
derstand from  the  discussion  of  counsel,  lies  in  its 
want  of  an  allegation  that  the  plaintiff  furnished  the 


Digitized  by  LjOOQIC 


426  SUPREME  COURT  OF  KANSAS. 

Hurst  V.  Manufacturing  Co. 

necessary  cars  at  the  time  when  shipment  was  desired. 
On,  the  other  hand,  it  is  contended  that  it  was  the  duty 
of  the  defendant  to  obtain  the  cars  from  the  carrier, 
load  the  goods  therein,  and  consign  them  to  the  plain- 
tiff. The  real,  point  in  the  controversy,  therefore, 
seems  to  be  this:  Whose  duty  was  it  under  the  con- 
tract between  these  parties  to  cause  the  carrier  to 
place  cars  in  position  to  receive  the  goods  to  be 
shipped? 

The  exhibits  attached  to  the  petition  constitute  the 
contract.  If  concisely  stated,  it  would  be  substan- 
tially as  follows:  Ship  to  us  immediately,  or  as 
promptly  as  possible,  twenty  cars  of  egg-cases,  dish 
tributed  as  hereinafter  stated  We  wijl  pay  therefor 
nine  cents  a  case,  f .  o.  b.  cars  at  Cairo,  111.,  payment 
to  be  made  when  cars  arrive  at  the  point  of  destina- 
tion.   This  order  was  accepted. 

In  construing  this  contract  the  difficulty  centers  in 
determining  what  the  parties  intended  by  the  clause 
"f.  o.  b.  cars,  Cairo,  111.''  It  is  conceded  that  the  let- 
ters "f.  o.  b.''  are  for  brevity  used  instead  of  the  words 
"free  on  board."  Tl^  clause  wh^i  expressed  in  words, 
therefore,  stands  thus:  Free  on  board  the  cars  at 
Cairo,  111.  This  language  has  be^i  used  in  the  trans- 
action of  commercial  business  many  years,  and  has  by 
general  custom  and  usage  among  buyers,  sellers  and 
shippers  acquired  a  definite  and  specific  meaning, 
which  is  well  understood  and  of  common  knowledge, 
and  of  which  courts  will  take  judicial  notice.  The  sig- 
nificance of  this  language,  when  standing  alone,  is  so 
well  established  that  it  has  been  generally  held  that 
proof  in  support  of  such  signification  is  unnecessary 
and  improper.  (Sheffield  Furnace  Co.  v.  HvU  Coal  & 
Coke  Co.,  101  Ala.  446,  14  South.  672;  Capehart  et  al. 
V.  Furman  Farm  Improvement  Co,,  103  Ala.  671,  16 
South.  627,  49  Am.  St.  Rep.  60;  Vogt  v.  Schienebeck, 
122  Wis.  491,  100  N.  W.  820,  67  L.  R.  A.  756, 106  Am. 
St.  Rep.  989;  Htmter  v.  Kramer,  71  Kan.  468,  80  Pac- 
963.) 
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This,  like  any  other  language,  may,  however,  be 
used  in  a  sense  diifeFent  from  that  in  which  it  is  gen- 
erally understood;  aod  it  may  receive  an  interpreta- 
tion from  the  acts  of  the  parties  using  it  different  from 
what  the  words  seem  to  indicate.  It  is  important  to 
bear  this  in  mind,  as  in  the  decided  cases  where  the 
words  "free  on  board  the  cars"  have  been  defined  the 
decisions  generally  turn  upon  some  modifying  circum- 
stance, wholly  outside  of,  and  apart  from,  the  lan- 
guage itself.  The  decisions  are  practically  unanimous 
in  holding  that  these  words  bind  the  seller  to  place  the 
goods  on  board  the  cars  free  of  expense  to  the  buyer ; 
also  that  the  carrier  is  the  bailee  of  the  consignee,  and 
that  delivery  to  the  carrier  amounts  to  delivery  to  the 
buyer.  We  are  asked  to  extend  this  meaning  a  step 
further. 

It  is  apparent  that  the  goods  cannot  be  loaded  until 
cars  are  in  place  to  receive  them.  The  duty  to  select 
the  carrier  and  cause  it  to  furnish  the  cars  rests  some- 
where. The  plaintiff  in  error  insists  that  this  duty  be- 
longs to  the  seller.  At  this  point  the  authorities  part 
company,  and  seem  to  be  somewhat  conflicting.  A 
careful  examination  of  the  cases,  however,  shows  this 
conflict  to  be  naore  apparent  than  real  A  few  deci- 
sions, fairly  recent  in.  date,  have  held  that  this  duty 
devolves  upon  the  buyer.  These  cases,  however,  are 
limited  to  the  particular  facts  presented,  and  in  nearly 
every  instance  such  facts  furnish  a  reason  for  the 
meaning  given  to  the  contract  imder  consideration. 
The  most  important  of  these  cases  are:  Consolidated 
Coal  Co.  V.  Schneider,  163  HI.  393,  45  N.  E;  126;  Hock- 
ing V.  Hamilton  et  al.,  AppeUantSy  158  Pa.  St.  107,  27 
Atl.  836;  Baltimore  &  L.  Ry.  Co.  v.  Steel  Rail  Supply 
Co.,  123  Fed.  655,  658,  49  C.  C.  A:  419;  Evanston  Ele- 
vators, &  Coal  Co.  V.  Costlier,  133  Fed.  409;  Neimeyer 
Lumber  Co.  v.  Burlington  &  M.  R.  R.  R.  Co.,  54  Neb. 
321,  326,  74  N.  W.  670,  40  L.  R.  A.  534. 

In  the  case  of  Consolidated  Coal  Co.  v.  Schneider, 
supra,  the  coal  company  leased  its  mine  to  the  plain- 
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tiflf,  whereby  the  lessee  was  to  furnish  coal  to  the 
lessor,  to  be  delivered  at  the  mine,  which  was  some 
distance  from  the  railroad  station.  The  lessor  fur- 
nished cars  for  a  time,  and  stated  that  it  would  con- 
tinue to  do  so.  Under  these  facts  it  was  held  to  be  the 
duty  of  the  lessor  to  furnish  the  cars. 

In  the  case  of  Hocking  v.  Hamilton  et  al.,  AppeUants, 
supra,  the  commodity  sold  was  coal,  to  be  delivered  at 
the  tipple,  and  the  buyer  agreed  to  receive  it  there. 
This  was  not  a  contract  to  deliver  at  any  railroad  sta- 
tion, but  at  a  different  place,  and  because  of  this  agree- 
ment it  was  held  to  be  the  duty  of  the  buyer  to  furnish 
the  cars. 

In  the  case  of  Baltimore  &  L.  Ry.  Co.  v.  Steel  Rail 
Supply  Co.,  supra,  the  plaintiff  sold  some  old  rails  to 
the  defendant,  to  be  shipped  upon  orders  stating  desti- 
nation and  name  of  consignee,  and  no  such  orders  were 
given.  It  was  held  that  as  the  shipper  could  not  know 
when,  where  or  to  whom  the  shipment  was  to  be  made 
he  was  not  bound  to  furnish  the  cars. 

The  case  of  Evanston  Elevator  &  Coal  Co.  v.  Cast- 
ner,  supra,  was  also  a  case  where  coal  was  to  be  de- 
livered at  the  mine.  In  that  case  the  court  referred  to 
the  foregoing  and  other  cases,  and  while  apparently 
approving  all  of  them  limited  the  decision  to  the  facts 
of  that  case',  and  held  it  to  be  the  duty  of  the  buyer  to 
furnish  the  cars,  but  did  not  decide  what  the  phrase 
"t.  o.  b."  means  when  standing  alone. 

The  following  cases  hold  that,  under  the  prima  facie 
meaning  of  the  phrase  "f.  o.  b.,"  it  is  the  duty  of  the 
buyer  to  furnish  the  cars :  Kunkle  v.  MitcheU,  56  Pa. 
St.  100;  Wackerbarth  v.  Masson,  3  Camp.  (Eng.)  270; 
Dwight  V.  Eckert,  117  Pa.  St.  490,  12  Atl.  32;  Chicago 
Lumber  Co.  v.  Comstock,  71  Fed.  477,  18  C.  C.  A.  207 ; 
Davis  V.  Alpha  Portland  Cement  Co.,  134  Fed. '274, 
278. 

In  the  case  of  Boyington  and  another  v.  Sweeney,  77 
Wis.  55,  45  N.  W.  938,  it  was  held  that  the  duty  of 
furnishing  the  cars  rested  upon  the  buyer.    This  de- 
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cision  was  practically  overruled  by  the  subsequent 
case  of  John  O'Brien  Lumber  Co.  v.  Wilkinson,  117 
Wis.  468,  94  N.  W.  337,  and  the  contrary  rule  was 
adopted.  The  latter  case  was  followed  in  the  later 
case  of  Vogt  v.  Schienebeck,  122  Wis.  491,  100  N.  W. 
820,  67  L.  R.  A.  756,  106  Am.  St.  Rep.  989,  decided  by 
the  same  court  in  September,  1904. 

A  noticeable  feature  of  the  cases  here  cited  holding 
it  to  be  the  duty  of  the  buyer  to  furnish  the  cars  is 
that  none  of  them  involves  an  ordinary  conmiercial 
transaction  like,  or  similar  to,  the  one  here  presented. 
On  the  contrary,  each  case  had  peculiar  and  excep- 
tionar conditions  which  clearly  distinguish  it  from  this 
case,  and  which  furnished  the  reason  for  the  decision 
given.  We  do  not,  therefore,  regard  these  cases  as  in 
point  on  the  question  here  involved. 

This  case  can  be  disposed  of,  so  far  as  the  demurrer 
is  concerned,  without  defining  the  meaning  of  the 
phrase  ''f.  o.  b.  cars,  Cairo,  111.,"  when  standing  alone. 
We  think  the  correspondence  attached  to  the  plaintiffs 
petition,  when  considered  as  a  whole,  contains  lan- 
guage outside  of  this  phrase  which  fairly  indicates 
what  was  intended  by  it.  It  is  not  difficult  to  hold, 
aided  by  this  language,  that  the  formula  ''f .  o.  b.  cars, 
Cairo,  IlL,*'  was  understood  by  both  parties  to  mean 
that  the  defendant  would  do  all  that  was  necessary  to 
be  done  to  accomplish  the  shipment  of  the  goods  to  the 
plaintiff  as  directed,  free  of  expense  or  further  atten- 
tion on  the  part  of  the  latter. 

Here  this  opinion  might  end.  But  the  case  must  be 
returned  for  further  proceedings,  and  as  we  cannot 
anticipate  what  facts  will  be  developed  when  the  is- 
sues are  finally  closed  we  deem  it  best  to  consider  and 
decide  the  whole  question  discussed  by  the  parties. 
It  is  our  understanding  that  the  phrase  or  formula 
**f.  o.  b.  cars"  has  by  long  usage  and  custom  acquired 
throughout  the  business  circles  of  this  country  a  defi- 
nite and  specific  meaning,  generally  understood  by  all 
business  people.    When  such  phrase  or  formula  is  used 
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in  a  business  contract,  between  a  buyer  and  seller  of 
ordinary  commercial  commodities,  where  the  use  of 
a  conjmon  carrier  is  necessary,  the  parties  intend 
thereby  that  the  seller  will,  at  his  own  expense,  do  all 
that  may  be  necessary  to  accomplish  the  loading  and 
consignment  of  the  goods  to  lihe  buyer,  including  the 
procuring  of  cars  upon  wliich  to  load  the  commodities 
sold;  and  when  nothing  appears  to  modify  or  limit 
this  meaning  (Courts  should  enfdrce  the  contract  so  as 
to  effectuate  this  intent.  This  rule  is  reasonable;  it 
harmonizes  i?^rith  existing  business  conditions,  and  is 
the  universal  practice  among  business  people. 

It  is  conceded  that  by  this  phrase  the  seller  is  bound 
to  deliver  the  goods  to  the  buyer  by  placing  them  on 
board  the  cars.  How  can  he  do  this  unless  he  secures 
the  cars?  Why  say  that  this  duty  belongs  to  the 
buyer?  The  language  of  the  contract  is  silent  upon 
this  question.  By  the  letter  of  the  agreement  it  may 
be  said  that  neither  party  has  agreed  to  perform  this 
duty,  but  it  may  not  be  said  that  there  was  no  under- 
standing upon  this  subject.  Without  such  an  under- 
standing the  contract  would  be  incomplete  and  unen- 
forceable. What  the  parties  intended  upon  this  sub- 
ject can  only  be  ascertained  by  interpretation,  and 
to  do  this  the  situation  of  the  parties  when  the  contract 
was  made,  the  subject-matter  thereof,  and  all  the  at> 
tendant  circumstances  and  conditions,  must  be  con- 
sidered. 

It  is  within  common  knowledge  that  carriers  are 
willing  and  even  anxious  to  receive  freight  for  trans- 
portation, and  to  invite  business  they  furnish  every 
reasonable  facility  and  convenience  to  shippers.  It  is 
also  well  known  that  wholesale  houses  and  manufac- 
turing establishments  have  special  shipping  arrange- 
ments with  carriers,  whereby  their  business  is  pro- 
vided for  and  accommodated.  The  facilities  of  the 
latter  for  the  procurement  of  cars  are,  for  many  rea- 
sons, superior  to  those  of  the  buyer. 

In  large  cities  where  many  railroads  center,  having 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906.  481 

.  Hurst  V.  Manufacturing  Co. 

receiving  stations  more  or  less  remote  from  each  other, 
it  might  be  a  material  advantage  to  a  shipper  to  have 
the  privilege  of  selecting  the  carrier  to  whom  his 
goods  should  be  delivered,  which  he  might  do  if  it  was 
his  duty  to  furnish  the  cars.  The  inconvenience  which 
the  seller  would  encounter  in  securing  cars  upon  which 
to  load  the  goods  sold  is  merely  nominal,  while  the  dif- 
ficulties to  which  the  buyer  would  be  subjected  are 
such  that  it  ^ould  be  unreasonable  to  assume  that 
he  would  undertake  so  to  do.  In  View  of  the  many 
serious  objections  in  the  way  of  such  a  contract  it 
seems  clear  that,  if  the  parties  to  the  agreement  under 
consideration  Tiad  deemed  it  necessary  to  state  spe- 
cifically who  should  perform  this  duty,  the  seller  would 
have  been  named.  This  manifest  intention  of  the  par- 
ties should  be  made  effectual  by  giving  to  their  con- 
tract the  same  legal  effect  which  it  would  have  if  such 
agreement  had  been  specifically  written  therein. 

In  the  case  of  John  O'Brien  Lumber  Co.  v.  WUkvnr 
scfn,  117  Wis.  468,  94  N.  W.  337,  where  the  meaning  of 
the  phrase  "f.  o.  b.  cars"  was  the  point  discussed,  it 
was  said :  "It  would  seem  pretty  obvious  that  one  un- 
dertaking to  load  logs  upon  railroad-cars  ordinarily 
assumes  the  duty  of  obtaining  the  cars  on  which  to 
load  the  logs,  as  much  as  any  other  implements  with 
which  to  do  the  work."  (Page  471.)  It  was  also  said : 
"We  cannot  avoid  the  conclusion  that  the  written  con- 
tracts, upon  their  face,  by  necessary  implication  im- 
posed on  the  appellants  the  duty  of  obtaining  the  cars 
upon  which  they  had  agreed  to  load  the  logs."  (Page 
474.)  This  language  was  approved  and  followed  in 
the  case  of  Vogt  v.  Schienebeck,  122  Wis.  491,  100 
N.  W.  820,  67  L.  R.  A.  756,  106  Am.  St.  Rep.  989. 

We  conclude  that  the  judgment  of  the  district  court 
should  be  reversed.  It  is,  therefore,  directed  that  such 
judgment  be  vacated ;  that  the  demurrer  to  the  petition 
be  overruled ;  and  that  the  further  proceedings  had  be 
in  accordance  with  the  views  herein  expressed. 

All  the  Justices  concurring. 
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J.  D.  Duncan  y.  A.  F.  Huse,  Doing  BvMness  as  the 
A.  F.  Huse  Coal  Company. 

No.  14,666.      (85  Pac  689.) 
SYLLABUS  BY  THE  COURT. 

Practice,  District  Court — Demurrer  to  the  Evidence.    Upon  a 
demurrer  to  the  evidence  the  trial  court  is  not  called  upon 
to  weigh  the  evidence.    If  there  is  any  testimony  tending  to 
-establish  the  material  facts  necessary  to  sustain  the  plain- 
tiff's cause  of  action  the  demurrer  should  be  overruled. 

Error  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.  Opinion  filed  April  7,  1906.  Reversed. 

C.  T.  Atkinson,  for  plaintiff  in  error. 
L.  C.  Brovm,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  J.  D.  Duncan  sued  A.  F.  Huse  on  a 
promissory  note.  The  note  was  signed  "A.  F.  Huse 
Coal  Company,  per  Alex.  Wilson.*'  The  defendant  de- 
nied that  he  had  ever  executed  the  note,  or  that  Alex. 
Wilson  had  any  authority  to  execute  a  note  for  him  or 
for  the  A.  F.  Huse  Coal  Company.  The  court  sustained 
a  demurrer  to  the  plaintiff's  evidence,  and  rendered  a 
judgment  for  the  defendant. 

This  presents  the  question  whether  the  evidence  in- 
troduced by  the  plaintiff,  construing  it  in  the  most 
favorable  light  for  him,  raised  a  question  of  fact  for 
the  consideration  of  the  jury.  The  material  part  of 
the  evidence  introduced  by  the  plaintiff  is  as  follows, 
the  testimony  of  the  first  witness  being  that  of  A.  F. 
Huse: 

"Ques.  What  business  were  you  engaged  in  at  Ar- 
kansas City  during  the  time  you  were  there  and  for 
several  years  prior  to  going  to  Manhattan,  Kan.  ?  Ans. 
In  the  coal  business,  and  in  the  implement  business; 
and  was  in  the  hardware  business  a  short  time. 

"Q.  Now,  did  you  sell  your  business  when  you  left 
Arkansas  City  to  go  to  Manhattan?  A.  No,  sir;  I  had 
the  coal  business  there. 
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"Q.   You  left  the  coal  business?    A.  Yes. 

"Q.   When  was  that?    A,    It  was  In  April,  1901." 

"Q.  Well,  now,  whom  did  you  leave  in  possession 
of  your  coal-yard  down  there?    A.  I  left  Alex.  Wilson. 

"Q.   You  left  Alex.  Wilson?    A.  Yes,  sir. 

"Q.  Now,  when  you  left  there  you  left  him  in  pos- 
session of  everything  there,  did  you?  A.  I  left  him 
there  to  run  the  business  for  me." 

"Q.  He  conducts  everything  connected  with  the 
coal-yard  and  fully  represented  you?  A.  Yes,  under 
my  instructions. 

"Q.  When  did  you  sell  this  coal-yard  out?  A.  Sold 
it  out  in  '93  I  think— 

"Q.    In  1903?    A.  1903 ;  I  mean  1903. 

"Q.  About  what  time?  A.  I  think  it  was  Sep- 
tember 

"Q.  September,  1903?  A.  I  think  it  was  the  latter 
part  of  September. 

"Q.  You  think  it  was  the  latter  part  of  September? 
A.  I  think  that  is  when  it  was. 

"Q.  Now,  from  the  tijne  you  left,  in  1901,  until  1903, 
Mr.  Wilson  had  control  of  all  the  business  there — of 
the  coal  business?  A.  He  had  charge  of  the  business 
there  for  me;  yes,  sir." 

J.  D.  Duncan  testified: 

"Ques.  Now,  during  the  time  that  Mr.  Wilson  was 
there  as  one  of  his  clerks  was  he  a  minor  or  subordinate 
derk,  or  chief  clerk?  Ans.  Why,  he  seemed  to  be  chief 
clerk;  he  done  the  business. 

"Q.  Now,  at  the  times  that  Mr.  Wilson  was  in 
charge  there,  and  Mr.  Huse  was  still  there  also  in  that 
business,  did  Mr.  Huse  ever  borrow  any  money  from 
you?    A.  Yes,  sir. 

"Q.  Through  whom  did  he  borrow  it?  A.  Alex. 
Wilson. 

"Q.    Who  paid  it  afterward?    A.  Huse. 

"Q.   Huse  paid  it  himself?    A.  Yes,  sir. 

"Q.  Now,  coming  down  to  the  time  that  Mr.  Huse 
left,  as  he  says — ^you  heard  his  testimony,  did  you? 
A.  Yes,  sir. 

''Q.  Now,  he  states  that  Mr.  Alex.  Wilson  had 
charge  of  his  business  there?    A.  Yes,  sir. 

"Q.  Was  you  around  there  as  a  rule?  A.  I  was 
there  sometimes;  not  very  often. 

28—73  KAN. 
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"Q.  Did  you  have  a  conversation  with  him  about 
the  business?    A.  Alex.  Wilson? 

"Q.    Yes.    A.  Yes,  sir. 

''Q.  It  was  while  he  was  in  possession  there  of  the 
business  as  Mr.  Huse  has  stated  he  placed  him  there? 
A.  Yes,  sir. 

"Q.  Now,  on  or  about  the  6th  of  July,  did  you  have 
any  conversation  with  him  about  borrowing  money? 
A.  Yes,  sir. 

"Q.  Did  he  borrow  any  money  from  you  for  this 
company?    A.  Yes;  after  coaxing  hard. 

"Q.  You  may  look  at  that  note.  A.  That  is  the  note 
he  gave  me. 

"Q.  Now,  what  did  he  say  to  you,  at  the  time  he 
gave  you  this  note,  about  what  he  wanted  the  money 
for — if  connected  with  this  business,  I  mean?  A.  He 
said  the  bank  refused  to  let  him  have  any  more  money 
and  he  had  to  borrow  it  to  save  Huse — to  buy  coal 
with.** 

Albert  H.  Denton  testified  that  he  was  the  cashier 
of  the  Farmers'  State  Bank  of  Arkansas  City ;  that  he 
knew  A.  F.  Huse  and  John  D.  Duncan,  and  Alex.  Wil- 
son during  his  lifetime;  that  Huse  conducted  the  coal 
business  in  person  until  1901;  that  when  he  left  he 
left  Alex.  Wilson  in  charge ;  that  the  business  was  con- 
ducted in  the  name  of  the  A.  F.  Huse  Coal  Company 
thereafter;  that  they  did  business  at  his  bank  a  part 
of  the  time;  that  they  drew  checks  signed  by  the  A.  F. 
Huse  Coal  Company,  by  Alex.  Wilson;  that  the  coal 
company  had  borrowed  money  at  his  bank;  that  the 
note  was  signed  "A.  F.  Huse  Coal  Company,  by  Alex. 
Wilson" ;  and  that  besides  the  note  given  to  his  bank 
signed  in  this  manner,  and  afterward  paid,  he  had  seen 
seven  other  notes  signed  in  the  same  way. 

George  S.  Hartley  testified  that  he  was  in  the  bank- 
ing business  in  the  Citizens'  State  Bank;  that  during 
the  time  that  Mr.  Wilson  was  in  control  and  manage- 
ment of  the  business  he  transacted  business  at  his 
bank;  that  he  borrowed  money  there  for  the  A.  F. 
Huse  Coal  Company ;  that  at  the  time  he  borrowed  the 
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money  he  gave  notes  to  the  amount  of  $1500  as  evi- 
dence of  the  debt;  that  the  notes  were  signed  "A.  F. 
Huse  Coal  Company,  by  Alex.  Wilson,"  were  renewed 
by  Alex.  Wilson,  and  afterward  paid  by  Huse. 

This  court  has  no  hesitancy  in  saying  that  under  the 
evidence  the  case  should  have  been  submitted  to  the 
jury.  The  judgment  is  reversed,  and  the  cause  re- 
manded. 

All  the  Justices  concurring. 


The  J.  B.  Ehrsam  &  Sons  Manufacturing  Com- 
pany V.  R.  C.  Jackman. 

No.  14,558.      (85  Pac  559.) 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — SoUe  of  Machinery — GiLaranty — Conditional  Test. 
It  is  competent  for  parties  to  a  contract  for  the  sale  of  mill 
machinery  and  its  installation  in  a  mill  to  provide  that  a 
guaranteed  capacity  shall  be  demonstrated  by  an  actual  op- 
eration of  the  mill  under  certain  conditions  before  payment 
of  the  price.  Such  a  provision  is  not  collateral,  and  the  pre- 
scribed test  must  be  made  or  waived  before  an  action  for  the 
price  can  be  maintained. 

2. Agreement  Construed — Condition  Precedent  to  Pay- 
ment. A  contract  for  the  sale  of  mill  machinery  and  its  in- 
stallation in  a  mill  which  provides  that  when  the  machinery 
is  operated  so  as  to  meet  the  requirements  of  a  milling  guar- 
anty under  which  it  is  sold  the  purchaser  will  accept  and  pay 
for  it,  which  guarantees  that  the  mill  will  perform  according 
to  the  milling  guaranty  when  operated  by  the  seller,  and 
which  requires  the  purchaser  to  furnish  wheat,  labor  and 
power  to  operate  the  mill  at  its  full  capacity  when  the  seller 
is  ready  to  operate  it,  contemplates  a  mill-run  demonstration 
of  the  guaranteed  capacity  of  the  mill  as  a  condition  prece- 
dent to  the  pajnnent  of  the  price. 

3. Rules  of  Interpretation.    In  arriving  at  the  meaning 

of  a  contract  the  court  should  give  effect  to  each  word  if 
p^sible,  should  take  into  consideration  all  its  parts  in  ascer- 
taining the  meaning  of  each  particular  part,  should  construe 
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written  and  printed  portions  together  when  they  do  not  con- 
tradict each  other,  and  should  give  weight  to  the  practical 
construction  placed  upon  the  instrument  by  the  parties  them- 
selves before  litigation  arose. 

4.  Default  of  Purchaser,  If  the  purchaser  of  mill  ma- 
chinery under  a  contract  of  the  character  described  should, 
upon  request  of  the  seller,  furnish  wheat  for  a  test  run,  but 
the  wheat  should  be  inferior  in  quality  to  that  stipulated  for 
and  the  mill  should  fail  to  develop  its  guaranteed  capacity, 
the  purchaser  cannot  take  advantage  of  his  own  default  and 
claim  that  the  test  is  conclusive. 

5.  Uee  of  Machinery  by  Purchaser — Test  Not  Waived, 

The  use  by  the  purchaser  of  mill  machinery  sold  under  a  con- 
tract of  the  character  described,  pending  a  test  of  the  capacity 
of  the  mill  which  the  purchaser  is  under  no  obligation  to 
bring  about  and  which  the  seller  can  delay  indefinitely,  does 
not  constitute  a  waiver  of  the  test  or  relieve  the  seller  of  the 
burden  of  showing  that  the  mill  complies  with  the  guaranty, 
if  such  use  is  not  in  violation  of  the  contract  or  prejudicial 
to  the  seller's  rights. 

6.  Petition — Election  of  Counts.  A  count  of  a  petition  which 
claims  the  price  of  property  on  the  theory  that  the  plaintiff 
has  parted  with  title  to  it  by  sale,  and  that  the  defendant  owns 
it  and  hence  is  entitled  to  its  possession,  is  inconsistent  with 
another  count  which  asks  damages  as  in  trover  for  the  con- 
version of  the  same  property  on  the  theory  that  the  plaintiff 
owned  it  and  was  entitled  to  its  possession;  and  it  is  not 
error  to  require  an  election  between  such  counts. 

Error  from  Ottawa  district  court;  Rollin  R.  Rees, 
judge.  Opinion  filed  April  7,  1906.  Affirmed.  Opinion 
denying  a  rehearing  filed  May  12,  1906. 

STATEMENT. 

The  plaintiff  manufactures  and  erects  mill  machin- 
ery, and  the  defendant  owns  a  flour-mill.  The  petition 
contains  three  counts.  The  first  one  pleads  a  contract 
whereby  the  plaintiff  undertook  to  furnish  And  set  up 
certain  machinery  for  defendant's  mill  for  a  price 
which  the  defendant  agreed  to  pay.  Performance  by 
the  plaintiff  is  alleged,  credit  is  allowed  for  payments 
made,  and  the  balance  of  the  contract  price  itf  de- 
manded, together  with'  the  foreclosure  of  a  lien  upon 
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the  mill  property  ^^ich  the  defendant  perfected.  The 
second  count  pleads  specially  a  clause  of  the  contract 
retaining  title  to  the  machinery  until  the  price  is  paid. 
Default  on  the  part  of  the  defendant,  demand  for  a  re- 
turn of  the  property  and  refusal  to  comply  with  the 
demand  are  alleged,  and  damages  as  for  a  conversion 
are  claimed.  The  third  count  prays  for  the  price  of  ex- 
tras which  the  plaintiff  placed  in  the  mill. 

The  answer  denied  performance  of  the  contract, 
pleads  its  breach,  and  asks  for  damages  occasioned 
thereby. 

On  motion,  the  plaintiff  was  required  to  elect  be- 
tween the  first  and  second  counts  of  the  petition.  It 
chose  to  go  to  trial  upon  the  first  count,  and  the  sec- 
ond was  stricken  out.  The  court  made  findings  of  fact 
and  conclusions  of  law  as  follow: 

"FINDINGS  OF  FACT. 

"The  court  finds: 

"(1)  That  the  plaintiff  now  is,  and  that  during  all 
the  times  mentioned  in  its  petition  herein  it  has  been, 
a  corporation,  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Kansas. 

"(2)  That  on  the  27th  day  of  March,  1903,  the  de- 
fendant, R.  C.  Jackman,  was,  and  ever  since  that  time 
has  been,  the  owner  of  the  real  estate  described  in  the 
petition,  and  of  the  flouring-mill  thereon. 

"(3)  That  on  the  27th  day  of  March,  1903,  the 
plaintiff  and  defendant  made  and  entered  into  a  certain 
written  contract,  using  therefor  a  blank  furnished  by 
the  plaintiff,  which  said  contract  was  partly  printed 
and  partly  written,  and  was  in  words,  letters  and  fig- 
ures as  follows,  to  wit  [the  material  portions  of  the 
contract  are  as  follow] : 

"  'GUARANTY. 

"  *The  first  party  makes  the  following  guaranty,  viz. :  That 
the  machinery  herein  mentioned  to  be  furnished  by  the  first 
party  shall  be  made  of  good  material,  and  in  a  workmanlike 
manner.  Should  any  part  be  found  defective  in  material  or 
workmanship  within  six  months  from  date  of  acceptance,  the 
first  party  promises  to  perform  this  guaranty  by  making  good 
said  part  at  the  shops  of  the  first  party  and  allow  freight,  with- 
out additional  compensation.  When  said  machinery  and  material 
are  properly  set  up  according  to  the  first  party's  plan  and  flow 
sheet,  and  when  operated  under  direction  of  the  first  party, 
said  mill  will  be  capable  of  producing  flour  in  quality,  percent- 
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age  and  yield  equal  to  that  made  on  any  mill  of  any  make  hav- 
ing an  equivalent  line  of  machinery  and  milling  like  grade, 
quantity  and  quality  of  wheat.  [Printed.]  The  first  party 
further  g^uarantees  that  said  mill  will  have  a  capacity  of  two 
hundred  (200)  barrels  of  flour,  all  gn*ades,  per  run  of  twenty- 
four  hours,  and  will  be  capable  of  producing  a  barrel  of  flour 
of  all  grades  from  four  bushels  and  twenty-four  pounds  of  No. 
2  wheat,  cleaned  on  the  receiving  separator;  the  percentage  of 
low  erade  not  to  exceed  three  per  cent.    [Written.]     .    .    . 

"  The  leather  belting  is  guaranteed  to  be  of  first-class  quality, 
and  will  be  replaced  free  of  charge  if  found  defective.  [Writ- 
ten.]    ... 

**  The  second  party  promises  to  provide  promptly  a  suitable 
building  ready  for  the  installation  of  said  machmery  and  ma- 
terial, to  provide  for  heating  and  lighting  said  buildmg  during 
progn*ess  of  work,  to  furnish  material  for  and  build  all  founda- 
tions, to  do  all  masonwork,  including  the  cutting  of  walls,  to 
convey  machinery  and  material  from  cars  to  mill-house,  and, 
whenever  the  first  party  is  ready  to  operate  said  machinery,  to 
furnish  good,  plump,  dry  milling  wheat,  labor  and  power  to 
operate  mill  at  full  capacity,  and  not  to  hold  the  first  party 
liable  for  damages  caused  by  delays  incident  to  starting  up. 

"  The  second  party  also  promises  that  when  said  machinery 
is  operated  so  as  to  fulfil  tne  milling  guaranty  herein  stated, 
then  and  thereupon  the  second  party  shall  accept  said  mill  and 
settle  therefor  according  to  the  terms  herein  mentioned. 

**  'It  is  understood  and  agreed  that  until  said  mill  shall  have 
been  accepted  and  paid  for  the  first  party  shall  have,  for  itself 
and  its  servants,  the  right  of  access  to  any  and  every  part  of 
said  premises,  for  the  purpose  of  carrying  out  the  provisions  of 
this  agreement.     [Printed.1 

"  *Tne  second  party  further  promises  to  pay  to  the  first  party, 
without  relief  from  valuation  or  appraisement,  exemption  and 
bankrupt  laws,  and  without  cost  or  expense  to  said  first  party, 
the  sum  of  ($5000)  five  thousand  and  no-100  dollars,  in  instal- 
ments as  follows,  to  wit:  Upon  arrival  of  machinery,  $2500; 
when  mill  is  started  and  milling  guaranty  fulfilled,  $1000;  three 
months  after  mill  is  started  and  guaranty  fulfilled,  $770:  on 
January  1,  1904,  $730.'    [Partly  printed  and  partly  writt«i.] 

"(4)  That  the  plaintiff  furnished  all  the  machinery 
provided  for  in  said  contract,  and  put  the  same  into 
the  mill,  which  was  completed,  with  the  exception  of 
some  slight  alterations  afterward  made  in  the  flow 
sheet,  about  the  20th  day  of  August,  1903. 

"(5)  That  upon  arrival  of  the  machinery  as  pro- 
vided in  the  contract  the  defendant  paid  to  the  plaintiff 
$2500,  and  that  he  sold  to  the  plaintiff  certain  old  ma- 
chinery which  was  taken  and  accepted  as  a  payment  of 
the  $730  which  was  due  January  1,  1904,  by  the  terms 
of  the  contract,  and  that  in  anticipation  of  a  comple- 
tion of  the  contract  he  advanced  to  the  plaintiff  $45, 
but  failed  and  refused  to  make  any  further  pajmfients. 

**  (6)  That  all  of  the  machinery  sold  to  the  defendant 
was  with  the  express  understanding  that  it  should  be 
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set  up,  and  in  fact  it  afterward  was  set  up,  in  defend- 
ant's mill. 

"(7)  That  the  defendant  furnished  all  the  material 
and  labor  he  was  required  to  to  complete  said  mill, 
and  all  the  labor  and  power  he  was  required  to  in  mak- 
ing the  tests  provided  for  in  the  contract. 

"(8)  That  on  two  separate  occasions  the  plaintiff, 
deeming  the  mill  complete,  attempted  to  make  tests  of 
the  mill  as  to  its  fulfilment  of  the  guaranties  set  out  in 
the  contract,  and  the  defendant  at  each  of  these  times 
furnished  a  very  high  grade  of  wheat,  testing  sixty-one 
pounds  to  the  bushel,  for  the  purpose  of  being  used  in 
these  tests,  but  on  each  of  these  occasions,  after  operat- 
ing the  mill  a  while,  without  any  fault  on  the  part  of 
the  defendant,  the  tests  were  abandoned  at  the  sugges- 
tion of  the  plaintiff. 

"(9)  That  thereafter  the  plaintiff  wrote  to  the  de- 
fendant as  follows : 

"  'Enterprise,  Kan.,  October  12,  1903. 
"  *Af r.  R,  C.  Jackmariy  Minneapolis,  Kan, : 

**  'Dear  Sir — The  sample  of  wheat  which  you  promised  to  send 
us  on  Friday  has  not  been  received,  and  since  telephoning  to-day 
we  find  that  you  foreot  to  send  it.  Now  this  matter  has  been 
dmgging  along  enough,  and  we  insist  that  you  send  us  a  sample 
of  the  wheat  which  vou  promise  to  furnish  us  to  be  used  in 
making  a  test  run  of  your  mill.  If  this  wheat  grades  in  ac- 
cordance with  the  grades  called  for  in  our  contract  we  will  make 
arrangement^  to  make  a  test  run  of  ydur  mill  without  delay. 
Give  this  matter  immediate  attention,  please. 

Yours  trunr. 
The  J.  B.  Ehrsam  &  Sons  Manufacturing  Company. 
Per  J.  B.  Ehrsam,  J.  J.  A.' 

"  (10)  That  immediately  upon  the  receipt  of  this  let- 
ter the  defendant  sent  to  the  plaintiff,  at  Enterprise, 
Kan.,  by  express,  a  sample  of  No.  2  wheat  testing  fifty- 
nine  pounds  to  the  bushel,  and  requested  that  the  wheat 
from  which  this  sample  was  taken  be  used  in  making 
the  test. 

"(11)  That  after  receiving  this  sample,  and  on  the 
23d  day  of  October,  1903,  the  plaintiff  sent  its  represen- 
tatives to  Minneapolis,  for  the  purpose  of  making  the 
test,  and  the  defendant  furnished  several  hundred  bush- 
els of  the  wheat  from  which  the  sample  referred  to  in 
finding  No.  10  had  been  taken,  to  be  used  by  the  plain- 
tiff in  making  another  test;  and  the  plaintiff  thereupon 
took  charge  of  the  mill  and  operated  the  same,  but  was 
unable  to  make  a  barrel  of  flour  out  of  four  bushels  and 
twenty-four  pounds  of  the  wheat  furnished,  it  requir- 
ing of  the  wheat  furnished  four  bushels  and  thirty- 
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four  and  one-half  pounds  to  produce  a  barrel  of  flour 
of  all  grades,  with  not  to  exceed  three  per  cent,  of  low 
grade. 

"(12)  That  all  the  wheat  used  in  making  this  last 
test  was  dry  No.  2  wheat,  testing  fifty-nine  pounds  to 
the  bushel  before  being  cleaned  over  the  receiving  sep- 
arator, but  that  such  wheat  was  not  good,  plump,  dry 
No.  2  milling  wheat,  some  of  the  grains  beiug  bleached 
and  shriveled. 

"  (13)  That  the  defendant  made  no  complaint  of  the 
grinding  quality  or  capacity  of  the  mill,  except  that  it 
would  not  produce  a  barrel  of  flour  from  four  bushels 
and  twenty-four  pounds  of  the  wheat  furnished,  with 
not  to  exceed  three  per  cent,  low  grade. 

"  (14)  That  the  said  mill  has  never  at  any  time  since 
its  completion  been  capable  of  producing  a  barrel  of 
flour  of  all  grades,  with  not  to  exceed  three  per  cent, 
of  low-grade  flour,  from  four  bushels  and  twenty-four 
pounds  of  No.  2  wheat,  testing  not  to  exceed  fifty-nine 
pounds  to  the  bushel,  cleaned  on  the  receiving  sep- 
arator. 

"(15)  That  said  mill  has  never  at  any  time  since 
its  completion  been  capable  of  producing  a  barrel  of 
flour  of  all  grades,  with  not  to  exceed  three  per  cent, 
of  low-grade  flour,  from  four  bushels  and  twenty-four 
pounds  of  No.  2  wheat,  not  testing  to  exceed  fifty-nine 
pounds  to  the  bushel. 

"(16)  That  the  plaintiff  furnished  to  the  defendant 
at  his  request  the  extras  mentioned  in  the  third  count 
to  the  petition,  and  that  the  amount  due  thereon  from 
the  defendant  to  the  plaintiff  is  the  sum  of  $461.34. 

"(17)  That  on  the  30th  day  of  September,  1903, 
the  plaintiff  filed  in  the.  office  of  the  clerk  of  this  court 
its  statement  of  a  lien,  duly  verified,  a  true  copy  of 
which  is  attached  to  plaintiff's  petition. 

"(18)  That  as  soon  as  said  mill  was  completed,  and 
before  any  of  the  tests  were  made,  the  defendant  com- 
menced to  operate  said  mill  and  has  been  continuing 
to  operate  it  ever  since. 

"  (19)  That  the  roll-belts  were  not  first-class  belting. 

"  (20)  That  the  clutch-coupling  was  defective  when 
set  up  in  said  mill. 

"(21)  That  from  the  1st  day  of  September,  1902, 
until  the  1st  day  of  September,  1903,  according  to  the 
rules  in  force  adopted  by  the  grain-inspection  depart- 
ment of  the  state  of  Kansas,  the  following  regulations 
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were  in  force  detetmining  what  should  constitute  No.  1 
hard  wheat  and  No.  2  hard  wheat : 

"  *No.  1  hard  shall  be  pure  and  hard  winter  wheatj  sound, 
plump,  and  well  cleaned,  and  shall  weigh  not  less  than  sixty-one 
pounds  to  the  bushel. 

"  'No.  2  hard  shall  be  sound,  dry  and  reasonably  clean  hard 
winter  wheat,  and  shall  weigh  not  less  than  fifty-nine  pounds 
to  the  bushel.' 

"(22)  Quality  and  weight  of  wheat  were,  in  the 
year  1903,  in  the  vicinity  of  said  mill,  both  considered 
in  determining  its  grades.  The  lowest  weight  for 
No.  2  hard  wheat  was  fifty-nine  pounds  to  the  bushel, 
while  that  weighing  sixty  and  sixty-one  was  also 
graded  as  No.  2,  if  it  otherwise  had  the  requisite  quali- 
ties.   No  wheat  was  graded  No.  1  in  that  vicinity. 

"(23)  The  quality  of  the  wheat  in  the  vicinity  of 
the  mill  during  the  summer  and  fall  of  1903  was  not 
very  good,  and  made  it  extremely  difficult  to  procure  a 
high  grade  of  No.  2  wheat. 

"(24)  The  evidence  does  not  disclose  that  the  de- 
fendant ever  furnished  any  other  wheat  for  making 
any  further  tests,  nor  does  it  appear  that  the  plaintiff 
ever  asked  to  make  any  further  test. 

"  (25)  That  at  the  time  of  making  the  last  test  said 
mill  was  capable  of  producing  a  barrel  of  flour  of  all 
grades,  with  not  to  exceed  three  per  cent,  low  grade, 
from  four  bushels  and  twenty-four  pounds  of  good, 
plump,  dry  milling  wheat,  cleaned  on  the  receiving 
separator,  weighing  sixty-one  pounds  to  the  bushel, 
but  the  court  cannot  say  whether  it  had  the  capacity 
to  produce  that  quantity  and  quality  of  flour  from  any 
wheat  inferior  to  that.  This  finding  is  not  based  on 
any  of  the  tests  attempted. 

"(26)  That,  as  it  has  not  been  determined  by  an 
actual  test  whether  the  mill  was  capable  of  fulfilling 
the  guaranty,  the  court  will  make  no  findings  upon  the 
evidence  offered  by  the  defendant  as  to  any  damage 
he  may  have  sustained  by  a  breach  of  the  warranty  as 
to  the  quantity  and  quality  of  flour  it  was  capable  of 
producing  from  a  given  quantity  and  quality  of  wheat, 
although  some  evidence  was  offered  for  the  purpose 
of  sustaining  that  defense." 

"CONCLUSIONS  OP  LAW. 

"(1)  That  before  the  plaintiff  can  recover  upon  its 
first  cause  of  action  it  must  appear  from  the  evidence 
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either  that  the  mill  when  completed  fulfilled  the  guar- 
anty, or  that  the  defendant  waived  a  compliance  there- 
with. 

"(2)  That  there  was  no  such  an  acceptance  of  the 
mill  on  the  part  of  the  defendant  as  waived  a  strict 
performance  of  the  guaranty. 

"(3)  That  the  only  way  in  which  it  could  be  de- 
termined, according  to  the  contract,  whether  the  mill 
was  capable  of  fulfilling  .the  guaranty  as  to  the  quan- 
tity and  quality  of  flour  it  would  produce  from  a  given 
quantity  and  quality  of  wheat  was  by  an  actual  test. 

"(4)  That  a  fair  construction  of  this  contract  re- 
quired that  this  actual  test  should  be  made  with  good, 
plump,  dry  No.  2  milling  wheat. 

"(5)  That  by  attempting  to  make  the  test  on  the 
wheat  furnished  by  the  defendant  the  plaintiff  did  not 
estop  itself  from  denying  that  it  is  bound  by  that  test. 

"(6)  That  until  a  fair  test  is  made,  according  to 
the  provisions  of  the  contract,  it  cannot  be  determined 
whether  or  not  the  mill  fulfils  the  guaranty  with  re- 
spect to  the  quantity  and  quality  of  flour  it  is  capable 
of  producing  from  a  given  quantity  and  quality  of 
wheat. 

''(7)  That  for  any  defect  in  the  material  furnished 
the  defendant's  remedy,  as  provided  for  in  said  con- 
tract, was  to  return  the  defective  parts  and  have  them 
replaced  by  new  ones. 

"(8)  That  the  plaintiff  is  not  entitled  to  recover 
anything  in  this  case  upon  its  first  cause  of  action. 

"(9)  That  the  plaintiff  is  entitled  to  recover  upon, 
its  third  cause  of  action  the  sum  of  $491.34. 

"(10)  That  the  defendant  is  not  entitled  to  recover 
anything  in  this  action." 

Motions  for  a  new  trial  by  both  the  plaintiff  and  the 
defendant  were  denied.  Judgment  was  rendered  pur- 
suant to  the  conclusions  of  law,  and  both  parties  prose- 
cute error. 

T.  F.  Garver,  and  G.  W.  Hurd,  for  plaintiff  in  error. 
Thompson  &  King,  and  E.  C.  Sweet,  for  cross-peti- 
tioner in  error. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  chief  controversy  is  over  the  mean- 
ing of  the  contract.  The  plaintiff  says  that  although 
the  contract  provides  for  a  mill  of  a  given  capacity  no 
test  is  prescribed  by  which  that  capacity  is  to  be  ascer- 
tained ;  that  an  actual  test  with  the  kind  of  wheat  de- 
scribed in  the  contract  is  not  necessary,  and  that  such 
capacity  may  be  proved  by  any  competent  evidence, 
citing  Kirmard  v.  Stanley,  70  Kan.  770,  79  Pac.  661, 
and  Edward  P.  Allis  Co.  v.  Columbia  MiU  Co.,  65  Fed. 
52,  12  C.  C.  A.  511. 

The  contract  expressly  provides  that  when  the  ma- 
chinery is  operated  so  as  to  meet  the  requirements  of 
the  milling  guaranty  the  defendant  shall  accept  the 
mill  and  pay  for  it.  It  is  a  part  of  the  guaranty  that 
the  mill  will  perform  according  to  the  guaranty  when 
operated  under  the  plaintiff's  own  direction,  and  the 
defendant  is  required  to  furnish  wheat,  labor  and 
power  to  operate  the  mill  at  its  full  capacity  when  the 
plaintiff  is  ready  to  do  so.  These  terms  can  mean  but 
one  thing.  Besides  the  existence  of  mill  machinery 
which  when  properly  set  up  shall  have  a  given  ca- 
pacity, there  must  be  an  operation  of  the  machinery 
in  such  a  manner  that  it  will  demonstrate  its  powers. 
The  contract  indicates  that  the  defendant  wanted  a 
200-barrel  mill  which  would  be  the  equivalent  in  all 
respects  of  those  of  his  competitors,  and  which  would 
make  a  barrel  of  flour  from  four  bushels  and  twenty- 
.four  pounds  of  No.  2  wheat ;  that  he  was  willing  to  pay 
the  plaintiff's  price  for  it  whenever  the  mill  produced 
the  desired  results,  but  that  he  wanted  to  see  such 
results  produced  before  parting  with  his  money.  The 
contract  further  indicates  that  the  plaintiff,  as  a  manu- 
facturer of  mill  machinery,  undertook  to  furnish  the 
very  kind  the  defendant  needed,  and  agreed  to  wait 
for  its  pay  until  an  actual  working  test  of  the  mill 
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demonstrated  a  capacity  commensurate  with  the  guar- 
anty. So  interpreted  the  contract  is  fair  and  just  and 
businesslike  and  reasonable.  Any  other  interpreta- 
tion would  strain  the  meaning  of  words,  and  would 
violate  the  rule  relied  upon  by  the  plaintiff  when  dis- 
cussing other  features  of  the  contract — ^that  all  of  its 
parts  are  to  be  considered  in  ascertaining  the  meaning 
of  any  particular  part.  Any  other  interpretation 
would  also  be  contrary  to  the  practical  construction 
which  the  parties  themselves  have  given  it  by  three 
attempts  at  a  mill-run  demonstration.  When  writing 
for  wheat  with  which  to  make  a  test  run  and  calling 
the  attention  of  the  defendant  to  the  provisions  of  the 
contract  respecting  the  matter  the  plaintiff  had  no 
doubt  as  to  what  was  required  of  it.  To  substitute 
some  kind  of  proof  of  capacity  other  than  that  afforded 
by  an  operation  of  the  mill  would  be  to  change  the 
contract. 

Since  the  mill  must  show  for  itself  what  it  can  do 
the  character  of  grain  to  be  used  in  making  the  test 
is  important.  The  defendant  says  the  special  guaranty 
relating  to  the  quantity  and  quality  of  flour  to  be  made 
from  a  given  number  of  bushels  of  wheat  is  to  be  con- 
sidered as  if  standing  alone;  that  it  was  written  in  a 
printed  blank;  that  the  printed  clause  relating  to  the 
kind  of  wheat  to  be  supplied  for  a  test  run  should  be 
read  solely  with  reference  to  the  printed  guaranty  of 
an  equal  rating  with  other  mills,  and  that  it  has  no 
bearing  upon  the  written  guaranty;  and  his  conclusion 
is  that  any  kind  of  wheat  which  will  grade  No.  2  when 
cleaned  on  the  receiving  separator,  even  though  some 
of  the  grains  be  bleached  and  shriveled,  will  satisfy 
his  obligation  in  respect  to  material  for  a  test. 

This  interpretation  of  the  contract  appears  to  have 
occurred  to  the  defendant  after  he  had  provided  the 
wheat  for  two  inconclusive  tests.  It  would  kill  the 
effect  of  the  words  "good,  plump,  dry  milling"  when 
the  contract  speaks  of  wheat  to  be  used  in  showing  a 
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compliance  with  the  written  guaranty,  and  it  would 
utilize  them  when  it  prescribes  the  character  of  grain 
to  be  forthcoming  to  prove  capacity  according  to  the 
printed  guaranty.  To  avoid  this  crux  the  defendant 
argues  that  the  printed  guaranty  is  meaningless,  al- 
though he  retained  it  in  the  contract  after  striking  out 
other  parts  of  the  printed  form. 

This  court  cannot  assume  that  there  are  no  other 
accessible  mills  having  an  equivalent  line  of  ma- 
chinery, or  that  the  quality,  percentage  and  yield  of 
flour  produced  by  such  mills  from  a  given  grade,  quan- 
tity and  quality  of  wheat  cannot  be  ascertained.  There 
is  a  likelihood  at  least  that  such  mills  exist,  and  that 
their  owners  have  proved  with  perfect  accuracy  their 
exact  capacity;  and  it  may  be  that  in  order  to  fulfil 
the  printed  guaranty  the  plaintiff's  machinery  must 
be  able  to  produce  a  barrel  of  flour,  with  not  to  exceed 
three  per  cent,  low  grade,  from  four  bushels  and 
twenty  pounds  of  No.  2  wheat. 

The  clause  in  which  the  words  referred  to  occur  is 
a  very  important  one.  It  is  the  duty  of  the  court  to 
give  effect  to  every  word  of  the  contract  if  possible, 
and  to  construe  its  written  and  printed  portions  to- 
gether when  they  do  not  contradict  each  other.  The 
obvious  sense  of  this  undertaking  is  that  whenever  a 
test  run  is  to  be  made  the  defendant  must  furnish 
wheat,  labor  and  power  to  operate  the  mill  at  full 
capacity,  and  that  the  wheat  furnished  must  be  good, 
sound,  dry  milling  wheat  at  all  events,  whether  atten- 
tion be  directed  specially  to  matching  some  other  mill 
in  some  particular  or  to  the  competency  of  the  ma- 
chinery to  extract  from  wheat  grains  a  high  percent- 
age of  flour. 

Since  this  mill  has  not  been  operated  to  prove  that 
it  has  the  capacity  called  for  the  condition  precedent 
to  payment  of  the  price  has  not  been  performed. 
Since  the  defendant  has  not  furnished  wheat  of  the 
kind  required  to  perform  the  condition  he  is  not  in  a 
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position  to  urge  that  the  test  made  proves  the  mill  to 
be  inadequate.  That  operation  merely  showed  what 
the  mill  will  do  with  bleached  and  shriveled  No.  2 
wheat,  and  the  defendant  cannot  in  effect  take  ad- 
vantage of  his  own  default. 

There  is  no  question  in  the  case  of  the  defendant 
defeating  payment  through  a  wrongful  refusal  to 
arrange  the  preliminaries  of  a  test,  or  of  a  recovery 
by  the  plaintiff  notwithstanding  a  wrongful  refusal 
to  operate  the  mill  under  proper  conditions. 

The  plaintiff  says  that  if  it  requires  a  high  quality 
of  No.  2  wheat  to  produce  a  barrel  of  flour  from  four 
bushels  and  twenty-four  pounds  the  contract  should 
be  construed  to  apply  only  to  wheat  of  the  superior 
kind.  This  court  has  no  judicial  knowledge  of  how 
much  flour  may  be  extracted  from  different  grades  of 
wheat.  The  plaintiff  guaranteed  that  its  machinery 
would  produce  a  barrel  of  flour,  with  not  to  exceed 
three  per  cent,  low  grade,  from  four  bushels  and 
twenty-four  pounds  of  good,  plump,  dry  No.  2  milling 
wheat,  and  the  court  will  not  assume  that  it  contracted 
to  do  an  impossibility,  or  an3rthing  unreasonable. 

There  is  nothing  before  the  court  to  call  for  its 
opinion  upon  the  situation  of  the  parties  if  perform- 
ance of  the  strict  conditions  which  they  have  imposed 
upon  themselves  should  be  impossible,  or  upon  the 
question  whether  or  not  performance  by  either  of 
them  may  be  excused,  or,  if  excuses  may  be  offered, 
which  ones  are  valid. 

Conceding,  but  not  deciding,  that  what  may  be 
termed  secondary  evidence  of  the  capacity  of  the  mill 
might  be  proper  under  some  circumstances,  still  the 
plaintiff  is  not  entitled  to  recover  in  this  action  on  the 
findings  of  fact.  Finding  No.  22  relates  to  a  local 
custom  not  pleaded  as  affecting  the  contract,  and  hence 
is  outside  the  issues.  There  is  no  finding  that  the  cus- 
tom was  known  to  either  party,  and  they  must  be  held 
to  have  contracted  with  reference  to  the  law.    There- 
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fore  finding  No.  25,  which  described  No.  1  wheat,  does 
not  show  a  compliance  with  the  milling  guaranty,  and 
no  other  finding  or  set  of  findings  is  sufficient  for  that 
purpose. 

Nor  is  the  plaintiff  entitled  to  a  new  trial  under  the 
provisional  concession.  The  facts  being  found  the 
court  can  apply  the  law,  and  will  do  so  unless  an  erro- 
neous theory  of  the  law  has  prejudiced  the  trial,  which 
does  not  appear.  It  is  said  the  court  erred  in  refusing 
to  make  additional  findings  of  fact  requested  by  the 
plaintiff  relating  to  the  efficiency  and  capacity  of  the 
mill,  but  such  findings  are  not  printed  in  the  brief  or 
further  described,  the  evidence  supposed  to  support 
them  is  not  pointed  out,  and  the  assignment  of  error  is 
not  argued.  Hence  the  matter  will  not  be  considered. 
No  complaint  is  made  that  evidence  relating  to  the 
capacity  of  the  mill  was  improperly  rejected.  This 
being  true,  the  facts  found  which  are  within  the  issues 
are  to  be  regarded  as  the  facts  of  the  controversy. 

The  plaintiff  claims  that  the  second  count  of  the 
petition  was  inserted  on  the  theory  that  it  may  recover 
as  in  quantum  meruit,  notwithstanding  a  deviation 
from  the  contract.  No  such  theory  is  discoverable  in 
the  count  itself.  It  asks  damages  as  in  trover  for  the 
conversion  of  property  owned  by  the  plaintiff  and  to 
the  possession  of  which  the  plaintiff  was  entitled. 
This  cannot  be  done  while  at  the  same  time  the  first 
count  of  the  petition  claims  the  price  of  the  property 
on  the  theory  that  the  plaintiff  has  parted  with  title 
by  sale;  that  the  defendant  owns  it  and  hence  is  en- 
titled to  its  possession.  The  two  theories  are  incon- 
sistent, and  an  election  was  properly  required. 

The  plaintiff  says  that,  the  machinery  having  been 
accepted  and  used,  the  burden  was  on  the  defendant 
to  allege  and  prove  that  it  was  not  up  to  the  require- 
ments of  the  contract,  and  cites  Hoffman  v.  District  of 
Hampton,  96  Iowa,  319,  65  N.  W.  322,  among  other 
decisions,  as  authority.    In  that  case  the  court  said : 

"Parties  may  well  stipulate  as  to  the  character  and 
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capacity  of  apparatus  or  machinery  to  be  furnished 
or  improvements  to  be  made,  and  make  affirmative 
proof  of  performance  a  condition  precedent  to  the  re- 
covery of  the  contract  price/*   (Page  324.) 

The  contract  under  consideration  is  of  the  kind 
there  described.  Besides,  there  has  been  no  accept- 
ance of  the  machinery  in  the  sense  that  a  performance 
of  the  guaranty  is  waived.  The  defendant  was  under 
no  obligation  to  bring  about  a  test  of  the  mill  The 
plaintiff  could  do  so  at  once,  or  delay  as  long  as  it  saw 
fit.  There  is  nothing  in  the  contract  or  in  the  situa- 
tion of  the  parties  requiring  that  the  mill  lie  idle  until 
a  compliance  with  the  guaranty  is  shown,  or  requiring 
a  forfeiture  of  the  defendant's  contract  rights  upon 
his  setting  the  machinery  in  motion.  If  the  plaintiff 
has  not  been  prejudiced  in  any.  way,  and  there  is  no 
claim  that  it  has  been,  simple  use  of  the  mill  does  not 
waive  the  test  or  shift  the  burden  of  proof. 

The  written  and  printed  portions  of  the  contract 
relating  to  the  belting  should  be  construed  together, 
and  the  conclusion  of  the  trial  court  upon  that  matter 
was  correct-  The  plaintiff  recovered  a  judgment  upon 
its  third  cause  of  action  after  proof  which  it  was 
obliged  to  make.  Upon  other  matters  which  occa- 
sioned the  bulk  of  the  costs  both  parties  asked  relief, 
and  both  were  defeated.  Under  these  circumstances 
the  judgment  that  each  party  pay  half  the  costs  will 
not  be  disturbed. 

The  judgment  of  the  district  court  is  affirmed.  The 
costs  in  this  court  are  divided. 

All  the  Justices  concurring. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  In  a  petition  for  a  rehearing  it  is  sug- 
gested that  the  first  paragraph  of  the  syllabus  is  broad 
'enough  to  indicate  an  approval  of  the  third  conclusion 
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of  law  made  by  the  trial  court.  The  syllabus  is  of 
course  based  upon  the  situation  of  the  parties  dis- 
closed by  the  record,  and  so  considered  can*  scarcely  be 
misinterpreted;  but  to  relieve  the  apprehension  of 
counsel  it  may  be  said  the  court  did  not  feel  that  it  was 
called  upon  to  determine  the  correctness  of  the  con- 
clusion referred  to. 

The  parties  have  not  acted  under  the  contract.  The 
contract  provides  for  a  test  run  of  the  mill,  to  be  made 
with  wheat  of  a  specified  quality.  The  plaintiff  has 
not  insisted  that  the  defendant  furnish  wheat  of  con- 
tract quality  for  a  test.  The  defendant  has  not  ar- 
ranged«for  a  test  with  wheat  of  that  quality.  No  test 
of  the  character  prescribed  by  the  contract  has  been 
made.  The  defendant  has  not  waived  a  test  according 
to  the  contract.  Therefore,  the  defendant's  obligation 
has  not  been  matured,  as  the  contract  requires. 

The  fourth  conclusion  of  law  made  by  the  trial  court 
is  correct  as  applied  to  the  test  run  which  the  contract 
contemplates. 

Manifestly  the  court  must  here  take  leave  of  the 
controversy.  Further  discussion  of  the  grading  of 
wheat  in  the  vicinity  of  the  mill  in  1903  would  be  boot- 
less, and  the  petition  for  a  rehearing  is  denied. 

All  the  Justices  concurring. 


29— 78  KAN. 
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Peter  Sramek  v.  Lizzie  Sklenar. 

No.  14,660.      (86  Pac  666.) 
SYLLABUS  BY  THE  COURT. 

1.  Pbtitjon — Breach  of  Promise  to  Marry — Matter  in  Aggror 
vation  of  Damages,  In  an  action  to  recover  damages  for 
breach  of  a  contract  to  marry  it  is  not  error  to  deny  a  mo- 
tion to  strike  out  of  the  petition  evidential  facts  which  form 
no  part  of  the  cause  of  action,  but  which  are  pleaded  in  ag- 
gravation of  the  damages. 

2.  Motion  to  Strike  Out — Discretion  of  the  Court.    ESven 

if  such  facts  are  redundant  and  surplusage,  and  could  be 
proved  without  being  pleaded,  it  is  within  the  disciietion  of 
the  court  to  strike  out  or  retain  them. 

8.  EvmBNOE — Seduction — Aggravation  of  Divmages — Breach  of 
Promise.  Evidence  tending  to  show  that,  after  a  contract  to 
marry  had  been  made,  the  man  seduced  t^e  woman  by  taking 
advantage  of  her  plighted  love  and  confidence  may  be  con- 
sidered by  the  jury  in  aggravation  of  ihe  damages  for  a 
breach  of  the  contract,  and  should  not  be  stridcen  out. 

Error  from  Marion  district  court  ;'R.  L.  King,  judge. 
Opinion  filed  April  7,  1906.    Affirmed. 

statement. 
This  action  was  brought  by  the  defendant  in  error 
in  the  district  court  of  Reno  county  to  recover  dam- 
ages from  the  plaintiff  in  error  for  an  alleged  breach 
of  a  contract  to  marry.  After  amotion  of  the  defend- 
ant to  strike  out  portions  of  the  petition  as  redundant 
had  been  denied,  the  defendant  joined  issue  by  a  gen- 
eral denial.  The  case  was  tried  to  a  jury,  and  a  ver- 
dict for  $5000  damages  was  returned  in  favor  of  the 
plaintiff.  A  motion  of  the  defendant  for  a  new  trial 
was  denied,  and  judgment  was  rendered  in  accordance 
with  the  verdict.  The  defendant  brings  the  case  here 
for  review. 

Keller  &  Dean,  for  plaintiff  in  error. 
W.  H.  Carpenter,  and  Henry  Swan,  for  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Six  assignments  of  error  are  made,  of 
which  the  first  is  the  refusal  of  the  court  to  strike  out 
certain  portions  of  the  plaintiffs  petition  which  set 
forth  the  circumstances  and  long  continuance  of  the 
engagement  to  marry  and  the  seduction  of  plaintiff, 
which  in  themselves  do  not  constitute  a  cause  of  action 
or  any  part  of  a  cause  of  action,  but  which  are  proper 
matters  of  proof  for  the  consideration  of  the  jury  by 
way  of  aggravation  of  the  damages  for  the  breach  of 
the  contract  to  marry. 

"As  a  general  rule,  it  is  not  necessary  to  the  plain- 
tiff*s  right  of  recovery  that  the  particular  circum- 
stances of  aggravation  should  be  set  out  in  the  decla- 
ration, although  such  matters  are  not  infrequently 
alleged,  and  in  some  cases  have  been  required  in  order 
to  warrant  a  recovery."   (5  Encyc.  PI.  &  Pr.  705.) 

In  Klopfer  v.  Bromme,  26  Wis.  372,  378,  it  was  as- 
sumed that  facts  which  go  in  mere  aggravation  of 
damages  should  not  be  allowed  in  evidence,  unlesf; 
pleaded,  if  objection  be  made  on  that  ground.  The 
general  rule,  however,  does  not  seem  to  go  that  far. 
The  allegation  of  such  facts,  instead  of  being  preju- 
dicial, is  generally  considered,  if  not  a  matter  of  right, 
as  at  least  highly  favorable  to  the  defendant.  If  the 
facts  pleaded  are  evidential,  but  are  so  remotely  con- 
nected with  the  cause  of  action  as  to  form  no  part 
thereof,  and,  in  so  far  as  they  pertain  to  stating  a 
cause  of  action,  are  redundant  and  irrelevant,  still  it 
is  within  the  discretion  of  the  court  to  strike  them  out 
or  retain  them.  (Drake  v.  National  Bank,  33  Kan.  634, 
7  Pac.  219.)  Some,  if  not  all,  of  the  facts  alleged  are 
evidential  upon  the  issue  as  to  whether  or  not  there 
was  a  contract  to  marry.  (Johnson  v.  Leggett,  28 
Kan.  590.) 

The  second  and  third  claims  of  error  relate  to  the 
admission  of,  and  the  refusal  to  strike  out,  the  evidence 
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of  the  plaintiff  as  to  the  courtship  and  oft-repeated 
promise  to  marry,  continuing  from  1896  to  1902,  when 
first,  it  is  said,  a  time  was  agreed  upon  for  the  fulfil- 
ment of  the  contract;  also,  the  evidence  as  to  the  se- 
duction of  the  plaintiflf.  We  have  examined  this  evi- 
dence, and  find  it  all  admissible  for  the  purpose  of 
establishing  the  disputed  contract  or  in  aggravation 
of  the  damages  for  the  alleged  breach  of  the  contract. 
(Johnson  v.  Leggett,  supra;  Klopfer  v.  Bromme,  26 
Wis.  372.) 

It  is  urged  further  that  the  court  erred  in  refusing 
to  instruct  the  jury  that  it  should  disregard  the  evi- 
dence of  the  seduction  of  the  plaintiff  by  the  defendant 
in  determining  whether  or  not  a  contract  to  marry 
was  entered  into.  Some  limitation  upon  the  applica- 
tion of  this  evidence  might  well  have  been  given,  but 
the  instruction  asked  was  properly  refused.  True  it 
is,  as  contended,  that  if  the  defendant  promised  to 
marry  the  plaintiff  in  consideration  of  her  consent  to 
sexual  intercourse  no  action  could  be  maintained  for 
damages  for  the  breach  of  such  contract,  by  reason  of 
the  immorality  and  illegality  of  the  consideration. 
(Saxon  V.  Wood,  4  Ind.  App.  242,  30  N.  E.  797 ;  Hanks 
V.  Naglee,  54  Cal.  51,  35  Am.  Rep.  67;  Stemfeld  v. 
Levy,  16  Abb.  Pr.,  N.  S.,  26.)  On  the  other  hand,  it  is 
contended  that  the  seduction  was  not  accomplished  in 
consideration  of  the  promise  to  marry,  but  that  the 
barriers  of  modesty  and  virtue  were  overcome  long 
after  the  contract  to  marry  had  been  made,  by  the  de- 
fendant's taking  advantage  of  the  plighted  love  and 
confidence  of  the  plaintiff.  The  jury  had  a  right  to 
consider  this  evidence,  and  if  they  believed  the  latter 
contention  to  be  true  they  might  well  give  it  weight 
in  determining  the  amount  of  damages  to  be  awarded. 
They  might  also  properly  consider,  if  they  believed 
plaintiff's  evidence,  the  years  of  courtship,  the  years 
of  renewed   promises  of  marriage,  and  all  other  cir- 
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cumstances  which  they  found  placed  the  plaintiff  in  a 
worse  position,  or  debarred  her  from  other  opportuni- 
ties of  marriage.  The  judgment  of  the  district  court 
is  affirmed. 

All  the  Justices  concurring. 


C.  M.  Stark  et  al.,  as  Partners,  etc.,  v.  H.  M. 
Morgan  et  al. 

No.  14,561.      (85  Pac  567.) 
SYLLABUS  BY  THE  COURT. 

1.  Mortgages — Not  an  ^'Alienation.**  A  mortgage  in  this  state, 
being  merely  security  for  a  debt,  conveys  no  title  and  is  not 
an  "alienation"  within  the  meaning  of  section  2291  of  the 
Revised  Statutes  of  the  United  States. 

2.  Public  Land  —  Homestead  Claimant  —  Validity.     A 

mortgage  upon  government  land,  made  by  a  claimant  hold- 
ing under  the  homestead  act  prior  to  final  proof,  for  the  pur- 
pose of  procuring  money  to  improve  the  land,  or  for  any  pur- 
pose, provided  it  is  not  intended  thereby  to  transfer  the  title 
in  evasion  of  the  statute,  is  not  void  nor  in  violation  of  the 
homestead  laws. 

3.  After-acquired  Title — Mortgagor  Estopped.  A  home- 
stead claimant  who  executes  a  mortgage  under  such  circum- 
stances, and  afterward  procures  the  title  to  the  land  from 
the  government,  will  be  estopped  from  defeating,  by  his  own 
act,  the  enforcement  of  the  lien  created  by  the  mortgage. 
His  after-acquired  title  inures  to  the  benefit  of  the  mortgagee. 

4.  Cases  Overruled.  The  doctrine  of  Brewster  v.  Mad- 
den, 15  Kan.  249,  and  such  portions  of  the  opinion  in  Mellison 
V.  Allen,  30  Kan.  382,  2  Pac.  97,  as  follow  that  case,  disap- 
proved. 

Error  from  Graham  district  court;  Charles  W. 
Smith,  judge.    Opinion  filed  April  7,  1906.    Reversed. 

Rex  V.  Wilcox,  for  plaintiffs  in  error. 
George  W.  Jones,  for  defendants  in  error.    • 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  suit  was  brought  to  foreclose  cer- 
tain mortgage  liens  upon  land  which,  at  the  time  the 
liens  were  created,  was  government  land  occupied  by 
the  defendants  under  a  homestead  entry,  and  before 
final  proof  thereon.  Defendant  Morgan  and  his  wife 
executed  two  written  agreements,  dated  February  1, 
1892,  and  November  28, 1892,  respectively,  which  were 
promises  to  pay  for  certain  fruit-trees  to  be  planted 
upon  the  land  in  question,  and  were  in  effect  mortgages 
upon  the  land.  The  agreements  were  acknowledged 
and  recorded.  The  answer  of  the  defendants  raised 
the  following  defense: 

''And  for  a  second  defense  defendants  aver  and  say 
that  said  debt  is  not  a  lien  upon  the  southeast  quarter 
of  section  2^  township  8  south,  range  25  west,  Graham 
county,  Kansas,  because  they  say  that  at  the  time  of 
the  execution  and  delivery  of  the  written  contract  de- 
clared upon  and  the  creating  of  the  debt  the  title  of 
said  land  was  in  the  United  States  of  America,  de- 
fendants having  made  homestead  entry  upon  it  and 
were  occupying  it  under  the  United  States  homestead 
law,  and  at  the  time  of  the  execution  and  delivery  of 
said  contract  and  the  creating  of  the  debt  they  had 
not  made  final  proof  under  the  United  States  home- 
stead law,  and  did  not  do  so  until  on  or  about  Septem- 
ber, 1894." 

A  demurrer  to  this  defense  was  overruled,  a  trial 
was  had,  and  the  court  gave  judgment  against  the  de- 
fendants for  $1600,  the  amount  of  the  indebtedness, 
but  denied  the  lien  and  ordered  plaintiffs'  mortgages 
canceled.  Of  that  part  of  the  judgment  denying  plain- 
tiffs' lien  and  directing  the  cancelation  of  the  mort- 
gages plaintiffs  complain. 

From  the  statement  it  appears  that  but  one  question 
is  raised :  Are  the  mortgages  valid  liens  upon  defend- 
ants' land?  The  provisions  of  the  homestead  act  re- 
quire the  applicant  at  the  time  the  original  entry  is 
made  to  make  affidavit  "that  his  entry  is  made  for  the 
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purpose  of  actual  settlem^it  and  cultivation,  and  not 
either  directly  or  indirectly  for  the  use  or  ben^t  of 
any  other  person."  (Rev.  Stat.  U.  S.  §  2290.)  On 
final  proof  he  is  required  to  make  affidavit  ''that  no  part 
of  such  land  has  been  alienated,  except  as  provided'' 
therein.  (Rev.  Stat.  U.  S.  §2291.)  The  exception 
mentioned  relates  to  transfers  for  church,  cemetery, 
school  or  railroad  purposes.  Section  2296  provides 
that  no  lands  acquired  under  the  homestead  act  "shall 
in  any  event  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the  patent 
therefw." 

Defendants  in  error  rely  upon  Brewster  v.  Madden, 
15  Kan.  249,  and  MeUison  v.  AUert,  30  Kan.  382,  2  Pac* 
97.  In  the  former  case  the  question  considered  was 
whether  a  mortgage  given  by  a  preemptor  prior  to  the 
entry  of  the  lands  was  void.  The  preemption  act  of 
September  4,  1841,  required  the  claimant  prior  to  his 
entry  to  make  oath  that  he  had  not,  "directly  or  indi- 
rectly, made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  government  of 
the  United  States  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himself.''  (Rev.  Stat 
U.  S.  §  2262.)  It  also  provided  that  ''any  grant  or  con- 
veyance which  he  may  have  made,  except  in  the  hands 
of  bona  fide  purchasers,  for  a  valuable  consideration, 
shall  be  null  and  void."  The  court,  speaking  by  Mr. 
Justice  Brewer,  construed  the  preemption  act  to  mean 
that  congress  intended  by  this  section  that  when  title 
passed  to  the  preemptor  it  should  pass  perfect  and  un- 
encumbered, and  the  mortgage  was  held  to  be  void. 
This  is  recognized  as  the  leading  case  in  support  of  the 
doctrine  announced.  We  believe  it  has  never  been  fol- 
lowed except  by  this  court  in  MeUison  v.  Allen,  supra. 
The  reasoning  of  Brewster  v.  Madden  has  been  denied 
and  the  case  overruled  by  most  of  the  other  courts. 
That  case  relied  upon  the  case  of  McCue  v.  Smith 
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et  al.,  9  Minn.  252,  86  Am.  Dec.  100,  which  was  decided 
in  1864,  and  which  was  expressly  overruled  in  Jones 
et  ai.  V.  Tainter  et  al.,  15  Minn.  512,  decided  in  1870, 
five  years  before  Brewster  v.  Madden.  In  overruling 
McCue  V.  Smith  et  al.  the  Minnesota  court  said : 

"It  is  true  that  in  McCue  v.  Smith  et  al.,  9  Minn. 
252,  86  Am.  Dec.  100,  and  in  Woodbury  v.  Dorman,  15 
Minn.  338,  it  was  held  that  a  mortgage  made  in  pur- 
suance of  an  agreement  such  as  appears  in  this  case 
was  void  in  the  hands  of  the  original  mortgagee,  and 
as  against  persons  claiming  under  the  mortgagee  not 
being  bona  fide  purchasers,  and  unquestionably  the 
court  below  was  justified  by  those  cases  in  holding  the 
mortgage  here  void  in  the  hands  of  Tainter.  In  the 
case  of  Woodbury  v.  Dorman  (in  which  one  member 
of  the  court  dissented),  an  application  was  made  im- 
mediately after  the  filing  of  the  opinion  for  a  reargu- 
ment  by  the  appellant,  who  claimed  that  this  court  had 
fallen  into  error  in  holding  a  mortgage,  given  under 
circumstances  similar  to  those  presented  by  this  case, 
void;  and  although  a  reargument  was  denied  for  rea- 
sons peculiar  to  that  case,  the  majority  of  the  court  in 
denjdng  the  same  took  occasion  to  express  their  dissent 
from  the  holding  in  that  case,  and  to  announce  that 
they  should  feel  at  liberty  in  future  to  reexamine  the 
question  there  determined.  The  majority  of  the  court 
think  that  the  question  ought  not  to  be  passed  over  in 
the  case  at  bar,  regarding  it  as  one  which  affects  inter- 
ests of  too  much  importance  and  extent  to  permit  them 
to  sanction  by  silence  or  acquiescence  what  they  deem 
a  mistaken  view  of  the  law.  In  McCue  v.  Smith  et  al., 
which  was  followed  in  Woodbury  v.  Dorman,  it  was  held 
that  such  mortgage  was  void  under  the  thirteenth  sec- 
tion of  the  preemption  act  of  September  4,  1841. 
.  .  .  In  the  opinion  of  the  majority  of  this  court,  a 
simple  agreement,  by  a  person  proposing  to  apply  for 
and  enter  land  under  the  act  of  September  4,  1841,  to 
execute  a  mortgage  to  secure  the  payment  of  money 
furnished  him  witii  which  to  pay  for  such  land,  is  not 
such  an  agreement  as  is  referred  to  in  the  provision 
just  quot^  ftom  the  preemption  act.  It  is  not  an 
agreement  by  which  the  title  to  be  acquired — ^that  is 
to  say,  the  fee — should  inure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  other  than  the  preemptor;  on 
the  contrary,  the  presumption  is  that  a  mortgagor  in- 
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tends  to  pay  the  mortgage  debt,  and  discharge  his  land 
from  the  encumbrance  of  the  mortgage,  so  that  his 
title  shall  not  inure  to  the  benefit  of  the  mortgagee. 
.  .  .  But  the  result  is  not  important.  The  question 
is.  Was  there  any  contract  or  agreement  by  which  the 
preemptor  fixed  this  result?  Did  the  preemptor  con- 
tract or  agree  that  the  title  to  be  acquired — ^that  is  to 
say,  the  fee — should  inure  to  the  benefit  of  another? 
In  other  words,  Did  the  preemptor  contract  or  agree 
to  do  anjrthing  which,  when  done,  would  pass  the  title, 
in  whole  or  in  part,  to  another,  so  that  the  preemption 
would,  as  to  such  whole  or  part,  be  a  mere  conduit  of 
the  title?  We  are  clear  that  no  such  contract  or  agree- 
ment is  fairly  to  be  inferred  from  a  simple  agreement, 
made  before  preemption,  to  secure  the  whole  or  a  part 
of  the  purchase-money  by  a  mortgage  upon  the  prem- 
ises to  be  preempted.  The  mortgage  contemplated  by 
such  contract,  or  agreement,  is  but  a  security  (as  this 
court  has  often  held),  and  its  execution  does  not  have 
the  effect  of  making  the  title  acquired  by  the  pre- 
emptor, to  wit,  the  fee,  inure,  in  whole  or  in  part,  to 
the  benefit  of  another."     (Pages  514-516.) 

The  only  other  case  cited  and  relied  upon  in  Brewster 
V.  Madden  is  Warren  v.  Van  Brunt,  86  U.  S.  646,  22  L. 
Ed.  219.  There  the  question  of  the  validity  of  a  mort- 
gage was  not  in  any  way  involved.  The  contract  held 
illegal  was  one  by  which  the  preemptor  contracted  be- 
fore final  proof  to  sell  an  interest  in  the  land,  which 
contract  was,  of  course,  in  violation  of  the  spirit  and 
letter  of  the  law.  The  court  held  that  "an  entry  of 
the  public  land  by  one  person  in  trust  for  another  being 
forbidden  by  statute,  equity  will  not,  on  a  bill  to  en- 
force such  a  trust,  decree  that  any  entry  in  trust  was 
made."    ( Syllabus. ) 

The  case  of  MeUison  v.  Allen,  30  Kan.  382,  2  Pac.  97, 
was  decided  in  1883.  The  opinion  in  that  case  is  also 
by  Mr.  Justice  Brewer,  and  follows  and  approves  Brew- 
ster V.  Madden,  supra.  The  land  involved  was  a  home- 
stead, and  the  court  refused  to  decree  the  specific  per- 
formance of  a  contract  for  the  conveyance  of  an  undi- 
vided interest  in  the  land  made  before  final  proof. 
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The  distinction  between  the  provisions  of  the  home- 
stead act  and  those  respecting  preemption  is  pointed 
out,  but  the  decision  is  placed  squarely  upon  the  policy 
of  the  government  expressed  in  the  requirement  that 
the  occupant  shall  make  oath  at  the  time  of  final  proof 
that  no  part  of  the  land  has  been  alienated.  ''It  is 
true/'  the  court  said,  "these  sections  contain  no  ex- 
press prohibition  on  alienation,  and  no  declaration  of 
forfeiture  or  penalty  in  case  of  alienation;  and  yet  the 
homestead  right  cannot  be  perfected,  in  case  of  aliena- 
tion, without  perjury  by  the  homesteader."  (Page  383*) 
It  was  held  that  the  contract,  whether  absolutely  void 
or  not,  "is  clearly  against  the  will  and  policy  of  the  gov- 
ernment, and  so  necessarily  resting  upon  perjury  that 
a  court  of  equity  will  have  nothing  to  do  with  it." 
(Page  385.)  The  case  of  McCtie  v.  Smith  et  al.,  supra, 
was  cited  again,  and  relied  on. 

The  supreme  court  of  California,  in  Orr  v.  Stewart, 
67  Cal.  275,  7  Pac.  693,  had  the  same  question  before 
it  in  a  case  involving  both  the  homestead  and  preemp- 
tion laws.  Stewart  occupied  the  land  under  the  home- 
stead act,  and  executed  a  mortgage  to  Orr  for  money 
to  pay  for  the  land.  After  the  foreclosure  and  sale  to 
Orr,  and  after  Orr  had  taken  possession  of  the  land 
under  the  sheriff's  deed,  Stewart  commuted  the  entry 
under  the  preemption  act  and  received  a  certificate  of 
purchase.  Orr  brought  the  suit  to  quiet  his  title  against 
Stewart.  The  mortgage  was  held  valid,  and  plaintiff's 
title  was  quieted  as  against  any  title  defendant  had  ac- 
quired subsequently  from  the  government. 

In  a  later  case,  decided  in  1893  (Stewart  v.  Powers, 
98  Cal.  514,  33  Pac.  486),  the  same  court  held  that  a 
mortgage  executed  by  a  preemption  claimant  before 
final  proof  was  not  a  "grant  or  conveyance"  within 
the  preemption  statute  and  was  therefore  valid.  It  was 
held  that  the  mortgagor  was  estopped  from  defeating 
by  his  own  act  the  lien  attempted  to  be  created,  and 
that  the  mortgage  was  not  void  under  the  homestead 


Digitized  by  V^OOQ IC 


Vol.  73.  JANUARY  TERM,  1906. 469 

Stark  ▼.  Morgan. 

act,  "unless  .  .  .  intended  as  a  mode  of  trans- 
ferring the  title  in  evasion  of  the  statute.''  (Page 
521.)  The  authorities  were  reriewed,  and  McCue  v. 
Smith  et  al.  referred  to  as  supporting  the  other  view; 
and  it  was  noted  that  the  Minnesota  court  had  ex- 
pressly overruled  the  latter  case  in  Jones  et  al.  v. 
Tainter  et  al.,  15  Minn.  512 ;  and  Brewster  v.  Madden 
was  mentioned  as  in  line  with  the  earlier  overruled 
cases  in  Minnesota. 

When  Brewster  v.  Madden  was  decided  it  was  in 
accord  with  the  rulings  of  the  commissioner  of  the 
genef  al  land-office,  as  well  as  those  of  the  department 
of  the  interior;  but  in  1882  this  department  of  the 
government  faced  about,  and  Mr.  Teller,  secretary  of 
the  interior,  reviewed  the  former  decisions  in  a  care- 
ful opinion,  and  showed  their  unsoundness.  In  Larson 
V.  Weisbecker,  1  Land  Dec.  Dept.  Int.  409,  he  used  this 
language : 

"I  am  aware  that  the  former  rulings  of  your  office 
and  of  this  department— following  the  precedent  of  an 
early  decision — have  held  that  an  outstanding  mort- 
gage given  by  a  preemptor  upon  the  lands  embraced 
in  his  filing  defeats  his  right  of  entry  upon  the  ground 
that  such  mortgage  is  a  contract  or  agreement  by 
which  title  to  the  lands  might  inure  to  some  other  per- 
son than  himself.  A  careful  consideration  of  this  sec- 
tion leads  me  to  a  different  conclusion,  and  to  the  opin- 
ion that,  unless  it  shall  appear  under  the  rules  of  law 
applicable  to  the  construction  of  contracts  or  otherwise 
that  the  title  shall  inure  to  another  person,  it  does  not 
debar  the  right  of  entry;  and  that  the  mere  possibility 
that  the  title  may  so  result— as  in  the  case  of  an  or- 
dinary mortgage — is  not  sufficient  to  forfeit  the  claim. 
.  .  .  The  statute  under  consideration  requires  from 
a  preemptor,  in  my  opinion,  in  order  to  the  defeat  of 
his  right  of  entry,  a  contract  by  force  of  which  title  to 
the  land  must  vest  in  some  other  person  than  himself; 
and  it  must  appear  that  such  was  his  intention  at  the 
time  of  making  it.  If,  on  the  contrary,  the  mortgage 
was  a  mere  security  for  money  loaned,  and  the  con- 
tract does  not  necessarily  divert  the  title  from  him,  it 
was  not  a  contract  or  agreement  within  the  meaning 
of  section  2262." 
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The  secretary  held  that  the  purpose  of  the  law  was 
to  prevent  speculative  entries.  The  effect  of  this  de- 
cision was  limited  to  the  case  under  consideration  and 
to  future  cases.  Since  that  time  the  rulings  of  the  de- 
partment have  uniformly  been  that  a  mortgage  given 
in  good  faith,  executed  prior  to  final  proof,  in  no  man- 
ner violates  the  provisions  of  either  the  preemption  or 
homestead  laws.  This  change  in  the  rulings  of  the  in- 
terior department  is  referred  to  and  commented  on  by 
the  court  in  Wilcox  v.  John,  21  Colo.  367,  40  Pac.  880, 
52  Am.  St.  Rep.  246,  in  the  following  language : 

"The  rule  then  announced  has,  we  think,  been  uni- 
formly followed  by  the  department  since.  It  is  founded 
upon  sound  reasons,  and  in  practice  it  has  not  infre- 
quently been  of  benefit  to  settlers  in  negotiating  loans 
to  carry  them  over  periods  of  drought,  or  of  business 
depression,  and  should  be  maintained  if  not  inconsist- 
ent with  the  terms  of  the  statute,  as  it  is  of  the  highest 
importance  that  the  decisions  of  the  courts  in  these 
matters  should  be  in  harmony  with  the  rulings  of  the 
land  department. 

"The  rule  contended  for  by  appellants,  whereby  a 
mortgage  is  held  to  be  interdicted,  is  founded  upon  a 
somewhat  forced  construction  of  the  words  'grant'  and 
'conveyance'  as  used  in  the  statute.  By  th6  later,  and, 
as  we  think,  the  better-considered  cases,  it  is  held  that 
neither  a  mortgage  nor  a  deed  of  trust  is  a  grant  or  a 
conveyance  within  the  prohibitory  clause  of  the  stat- 
ute."    (Page  370.) 

In  this  case  the  Colorado  court  referred  to  Brewster 
V.  Madden,  15  Kan.  249,  as  one  of  the  few  cases  hold- 
ing to  the  contrary  view.  The  supreme  court  of  Mon- 
tana in  a  well-considered  case  has  held  that  a  mortgage 
of  a  preemption  prior  to  final  proof  is  not  a  grant  or 
conveyance  within  the  provisions  of  the  preemption 
act,  expressly  overruling  the  former  decision  of  that 
court  in  Bass  v.  Buker,  6' Mont.  442,  12  Pac.  922.  In 
the  later  case  {N orris  v.  Heald,  12  Mont.  282,  29  Pac. 
1121,  33  Am.  St.  Rep.  581)  the  two  lines  of  cases  were 
exhaustively  reviewed,  and  the  change  in  the  rulings 
of  the  interior  department  since  Brewster  v.  Madden 
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was  noted,  and  the  reasoning  of  Secretary  Teller  in 
Larson  v.  Weiabecker,  1  Land  Dec.  Dept.  Int.  409,  ap- 
proved. It  was  held,  however,  that  "the  purpose  for 
which  a  sum  of  money  may  be  borrowed  becomes  ma- 
terial to  show  that  the  mortgagor  is  acting  in  good 
faith,  and  not  in  collusion  with  the  mortgagee  to  con- 
vey the  title,  and  evade  the  provisions  of  the  law." 
(Page  291.) 

The  case  of  Stark  et  al.  v.  Duvall  et  al.,  7  Okla.  213, 
54  Pac.  453,  is  squarely  in  point.  Plaintiffs  in  error 
in  that  case  and  in  the  case  at  bar  are  the  same  per- 
sons, the  lien  being  for  fruit-trees,  and  having  been 
created  in  the  same  way.  The  land  there  was  a  home- 
stead entry.  The  opinion' reviewed  the  changes  in  the 
rulings  of  the  interior  department,  and  referred  to 
Brewster  v.  Madden  and  the  other  cases  from  this 
court,  but  refused  to  follow  them,  preferring  to  adopt 
the  reasoning  of  the  later  cases  as  in  accordance  with 
the  rulings  of  the  general  land  department  of  the  gov- 
ernment. (See,  also,  the  following  cases :  Spiess  v.  Neu- 
berg  and  wife,  71  Wis.  279, 37  N.  W.  417, 5  Am.  St.  Rep. 
211;  Celia  Lang  v.  William  H.  Morey,  40  Minn.  396, 
42  N.  W.  88, 12  Am.  St  Rep.  748 ;  FtMer  &  Co.  v.  Hunt, 
48  Iowa,  l^Z;  Howard  v.  Reckling,  31  Ore.  161,  49  Pac. 
961 ;  Dickerson  v.  Bridges,  147  Mo.  235,  48  S.  W.  825 ; 
Weber  v.  Laidler,  26  Wash.  144,  66  Pac.  400,  90  Am.  St. 
Rep.  726 ;  Orr  v.  Ulyatt,  23  Nev.  134,  43  Pac.  916 ;  Mvd- 
gett  V.  Dubuque  and  Sioux  City  R.  R.  Co.,  by  Secretary 
Vilas,  8  Land  Dec.  Dept.  Int.  243,  247;  26  A.  &  E. 
Encycl.  of  L.  411,  412.) 

A  mortgage  in  this  state  is  not  an  alienation,  but  a 
mere  security  for  a  debt ;  it  creates  a  lien,  but  vests  no 
title.  (Chick  and  others  v.  WiUetts,  2  Kan.  384 ;  Kirk- 
wood  V.  Koester,  11  Kan.  471;  Hunt  v.  Bowman,  62 
Kan.  448,  63  Pac.  747;  Railway  Co.  v.  Sharpless,  62 
Kan.  841,  845,  62  Pac.  659.) 

It  thus  appears  that  Brewster  v.  Madden,  15  Kan. 
249,  stands  opposed  to  the  current  of  recent  authori- 
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ties.  When  it  was  decided  the  principal  case  upon 
which  it  relied  had  been  discredited,  and  was  no  longer 
authority  in  the  Minnesota  court.  It  is  i^elf  no  longer 
in  harmony  with  the  policy  of  the  department  of  the 
government  which  has  to  do  with  public  lands.  When 
it  was  decided  it  accorded  with  the  rulings  of  the  in- 
terior department;  and  it  may  be  noted  that  when.it 
was  followed  in  Mellison  v.  AUen,  30  Kan.  382,  2  Pac. 
97,  it  was  expressly  stated  that  the  contract  declared 
to  be  void  was  against  '*the  will  and  policy  of  the  gov- 
ernment." This  was  true  until  the  decision  by  Secre- 
tary Teller  in  Larson  v.  Weisbecker,  1  Land  Dec.  Dept. 
Int.  409,  and  it  is  apparent  that  the  court's  attention 
was  not  directed  to  the  then  recent  change  in  the  rul- 
ings of  the  department,  which  had  occurred  the  pre- 
vious year. 

In  the  case  at  bar  the  land  was  held  under  the  home- 
stead law,  and  something  might  be  argued  in  favor  of 
upholding  these  mortgage  liens  upon  the  tiieory  that 
the  restrictions  in  the  provisions  of  the  homestead 
law  are  less  stringent  than  those  in  the  preemption 
act.  However,  the  courts  as  well  as  the  interior  de- 
partment have  recognized  no  distinction  between  mort- 
gages executed  upon  land  held  under  the  preemption 
law,  when  that  Jaw  was  in  force,  and  those  held  under 
the  homestead  law.  The  purpose  of  the  requirements 
in  both  is  held  to  be  to  prevent  speculative  entries,  and 
the  right  of  the  claimant  to  execute  a  valid  mortgage 
upon  the  land  for  any  legitimate  purpose  is  no  longer 
doubted.  There  is  much  force  in  the  suggestion  that 
in  cases  of  this  kind  the  courts  should  hold  in  harmony 
with  the  policy  and  will  of  the  government,  as  an- 
nounced in  the  rulings  of  the  land  department;  and  in 
view  of  all  that  has  been  said  we  are  constrained  to 
hold  that  the  doctrine  announced  in  Brewster  v.  Mad- 
den,  15  Kan.  249,  and  followed  in  MeUisan  v.  AUen,  30 
Kan.  382,  2  Pac.  97,  should  be  disapproved.  To  do  so 
requires  little  or  no  disturbance  of  any  vested  rights 
or  rule  of  property. 
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It  is  contended  that  section  2296  of  the  Revised 
Statutes  of  the  United  States,  supra,  which  provides 
that  no  land  acquired  under  the  provisions  of  the  act 
shall  be  liable  for  any  debt  contracted  prior  to  the  is- 
suance of  the  patent,  win  prevent  the  lien  of  the  mort- 
gages from  attaching.  This  contention  has  been  de- 
cided squarely  against  defendants  in  error  in  Watson 
V.  Voorhees,  14  Kan.  328,  where  it  was  held  that  con- 
gress did  not  intend  by  this  act  to  place  any  restriction 
on  the  right  of  the  owner  voluntarily  to  encumber  the 
land.  It  was  there  said  that  "the  limitation  was  on  the 
creditor,  and  not  upon  the  debtor."  (See,  also,  Weber 
V.  Laidler,  26  Wash.  144,  66  Pac  400,  90  Am.  St.  Rep. 
726.) 

Since  it  appears,  therefore,  thmt  the  mortgages  in  no 
wise  conflict  with  the  provisions  of  the  statute  in  rela- 
tion to  homestead  entries,  and  that  in  this  state  they 
do  not  constitute  an  "alienation,"  and  can  in  no  sense 
stand  in  the  way  of  the  claimant's  honest  oath  on  final 
proof,  they  are  clearly  valid  liens.  If,  however,  it  should 
be  made  to  appear  that  a  mortgage  given  under  such 
circumstances  was  intended  as  a  means  of  transferring 
the  title  in  evasion  of  the  provisions  of  the  homestead 
act,  it  would  be  void;  if  made  in  good  faith  for  any 
other  purpose,  it  is  valid. 

The  principles  of  after-acquired  title  and  equitable 
estoppel  apply  with  full  force.  Defendants  in  error  at 
the  time  the  liens  were  created  had  no  title;  but  it  is 
well  settled  that  in  such  a  case  title  acquired  after  the 
mortgage  inures  to  the  benefit  of  the  mortgagee. 
{Watkim  v.  Houck,  44  Kan.  502,  24  Pac.  361;  Orr  v. 
Stewart,  67  Cal.  275,  7  Pac.  693;  Spiess  v.  Neuberg 
and  wife,  71  Wis.  279,  37  N.  W.  417,  5  Am.  St.  Rep. 
211 ;  Ranch  v.  Deck,  116  Pa.  St.  157,  9  Atl.  180,  2  Am. 
St.  Rep.  598,  and  note;  2  Herm.  Estopp.  &  Res  Jud. 
§  895.) 

We  hold,  therefore,  that  the  mortgages  were  valid 
liens  upon  the  land  in  question,  and  not  in  violation  of 
the  provisions  of  the  homestead  laws ;  that  defendants 


Digitized  by  VnOOQ IC 


464  SUPREME  COURT  OF  KANSAS. 

Ross  V.  Eastham. 

in  error  are  estopped  from  defeating  the  liens  at- 
tempted to  be  created  by  them;  and  that  their  after- 
acquired  title  inured  to  the  benefit  of  the  mortgagees. 

The  cause  is  reversed,  and  remanded  for  further  pro- 
ceedings in  accordance  with  these  views. 

All  the  Justices  concurring. 


The  Ross  Oil  and  Gas  Company  v.  F.  M.  Eastham 
et  al.,  as  Partners,  etc. 

No.  14.663.      (85  Pac  531.) 
SYLLABUS  BY  THE  COURT. 

1.  Corporations — Authority  of  Secretary  to  Make  Contracts, 
A  secretary  of  a  corporation  cannot  ordinarily,  without  spe- 
cial authority,  make  contracts  which  will  bind  the  company. 

2.  Judgments  —  Presumption  on  Review.  Where  a  district 
court,  in  a  trial  without  a  jury,  enters  a  general  judgment, 
and  the  record  in  the  case  presents  two  theories  upon  which 
the  court  might  have  based  its  conclusions,  one  proper  and 
the  other  erroneous,  but  does  not  show  which  theory  was  fol- 
lowed, this  court  will  presume  that  the  judgmoit  was  en- 
tered upon  the  theory  which  makes  it  valid. 

Error  from  Allen  district  court;  Oscar  Foust, 
judge.    Opinion  filed  April  7,  1906.    Affirmed. 

Ewing,  Gard  &  Gard,  for  plaintiff  in  error. 
Campbell  &  Goshom,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  brought  to  recover  for 
extra  work  done  on  a  gas-well.  The  plaintiff  in  error, 
a  corporation,  had  a  contract  with  the  defendants  in 
error  by  which  the  latter  were  to  put  down  six  wells 
at  Humboldt,  Kan.  Five  of  the  wells  were  completed. 
When  the  sixth  well  was  at  the  depth  where  oil-sand 
was  expected  a  stratum  thereof  was  found,  but  the 
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quantity  and  quality  were  not  satisfactory.  Under 
the  direction  of  the  secretary  of  the  plaintiff  in  error 
the  extra  work  was  done  which  is  involved  in  this  case. 
It  does  not  appear  that  the  secretary  was  specially  au- 
thorized to  act  for  the  company  in  this  matter,  and 
for  this  reason  the  company  denies  liability. 

At  a  trial  without  a  jury,  in  the  district  court  of 
Allen  county,  the  defendants  in  error  recovered  judg- 
ment against  the  company,  and  it  brings  the  case  here 
for  review.  No  special  ^dings  of  fact  were  filed  by 
the  court,  and  the  record  does  not  show  upon  what 
theory  the  judgment  was  based. 

It  is  insisted  that  the  secretary  of  a  corporation  can- 
not bind  the  company  by  contracts  made  for  it,  unless 
specially  authorized  so  to  do.  In  this  contention  we 
fully  agree  with  the  plaintiff  in  error.  It  is  alleged  in 
the  petition,  however,  that  the  secretary  was  also  man- 
ager and  agent  of  the  corporation,  so  far  as  this  well 
was  concerned,  and  there  is  evidence  in  the  case  tend- 
ing to  sustain  this  averment.  If  the  evidence  in  the 
case  satisfied  the  court  that  the  secretary  acted  for  the 
company  in  this  matter,  with  its  knowledge  and  con- 
sent and  under  circumstances  which  justified  the  de- 
fendants in  error  in  recognizing  him  as  the  authorized 
representative  of  the  company,  or  that  he  was  ex- 
pressly authorized  to  manage  and  superintend  the  well 
in  question,  the  judgment  was  proper.  The  general 
presumption,  which  always  obtains  in  support  of  the 
judgments  of  court?  having  general  jurisdiction,  re- 
quires us  to  assume  that  the  court  so  found,  and  placed 
its  judgment  upon  such  finding. 

There  is  evidence  to  support  such  a  finding,  and  as 
the  case  comes  to  us  we  are  unable  to  say  that  the  evi- 
dence is  insufficient.  The  judgment  of  the  district 
court  is  affirmed. 

All  the  Justices  concurring. 
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Railway  Co.  v.  Poole. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
PANY  V.  Walter  M.  Poole. 

No.  14,5e4. 
SYLLABUS  BY  THE  COURT. 

Railroads — Live-stock  Shipping  Contract — Stipulation  for  No- 
tice of  a  Claim  Construed.  A  stipulatkm  in  a  live-stodc  ship- 
ping contract  that  a  written  notice  of  a  shipper's  claim  for 
damages  should  be  a  condition  precedent  to  a  recovery  for 
any  loss  or  injury  to  stock  during  transportation  does  not 
apply  to  damages  such  as  loss  of  market  or  depreciation  in 
the  market  price  of  live  stock  occasioned  by  the  carrier's 
negligent  delay. 

Error  from  Jewell  district  court;  Richard  M.  Pick- 
LER,  judge.  Opinion  filed  April  7,  1906.  Aflarmed. 
Rehearing  allowed  May  9,  1906.  Reversed  on  a  stipu- 
lation October  1,  1906. 

William  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott, 
for  plaintiff  in  error. 

Lee  Monroe,  and  E.  P.  Hotchkiss,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  Walter  M;  Poole  shipped  seven 
car-loads  of  cattle  from  Loveland,  Kan.,  to  Kansas 
City,  Mo.,  over  the  Atchison,  Topeka  &  Santa  Fe  rail- 
road. The  time  reasonably  required  for  transporta- 
tion between  the  points  named  is  said  to  be  about 
thirteen  hours,  but  Poole's  cattle  were  on  the  road 
about  twenty-four  hours,  and  did  not  arrive  until  the 
market  for  the  day  was  closed,  making  it  necessary  to 
hold  them  over  till  the  following  day,  when  there  was 
a  decline  in  the  market  value  of  such  cattle.  Poole 
claimed  that  negligent  delay  of  the  company  caused  a 
shrinkage  in  the  value  of  the  cattle  during  transporta- 
tion of  $206.98;  also  that  during  the  time  of  the  de- 
tention caused  by  the  delay  there  was  a  depreciation 
in  the  market  value  to  the  extent  of  $485.88,  and  that 
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as  a  result  of  the  detention  he  was  required  to  make 
an  extra  expenditure  of  $14.40  for  feed.  To  recover 
these  damages  an  action  was  brought  by  Poole,  and 
the  railroad  company  answered  that  the  shipment  was 
made  under  a  written  contract,  the  terms  of  which 
precluded  a  recovery  of  damages.  The  contract  pro- 
vision mainly  relied  on  reads : 

"As  a  condition  precedent  to  his  right  to  recover  any 
damages  for  any  loss  or  injury  to  his  said  stock  dur- 
ing the  transportation  thereof,  or  at  any  place  or  places 
where  the  same  may  be  loaded  or  unloaded  for  any 
purpose  on  the  company's  road,  or  previous  to  load- 
ing thereof  for  shipment,  the  shipper  or  his  agent  in 
charge  of  the  stock  will  give  notice  in  writing  of  his 
claim  therefor  to  some  officer  of  said  company,  or  to 
the  nearest  station  agent,  or,  if  delivered  to  consignee 
at  a  point  beyond  the  company's  road,  to  the  nearest 
station  agent  of  the  last  carrier  making  such  delivery, 
before  such  stock  shall  have  been. removed  from  the 
place  of  destination  above  mentioned,  or  from  the 
place  of  the  delivery  of  the  same  to  the  consignee,  and 
before  such  stock  shall  have  been  slaughtered  or  inter- 
mingled with  other  stock,  and  will  not  move  such  stock 
from  said  station  or  stock-yards  until  the  expiration 
of  three  hours  after  the  giving  of  such  notice;  and  a 
failure  to  comply  in  every  respect  with  the  terms  of 
this  clause  shall  be  a  complete  bar  to  any  recovery  of 
any  and  all  such  damages." 

No  such  notice  of  a  claim  for  damages  was  in  fact 
given  prior  to  the  removal  of  the  cattle,  and  the  ques- 
tion arises  whether  the  failure  to  give  the  same  bars 
a  recovery.  In  charging  the  jury  the  trial  court  ruled 
that  the  failure  to  give  the  notice  cut  out  any  recovery 
for  the  shrinkage  of  the  cattle  during  the  delayed 
transportation,  but  left  to  the  jury  to  determine  what, 
if  any,  damages  were  sustained  because  of  the  depre- 
ciation in  the  market  price  of  the  cattle  by  reason  of 
the  delay  and  detention. 

It  is  competent  for  parties  to  make  contracts  limit- 
ing a  carrier's  common-law  liability,  and  stipulations 
that  the  shipper  shall  give  notice  of  injury  or  loss  to 
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live  stock  while  being  carried  have  been  sustained. 
(Goggin  v.  K.  P.  Rly.  Co.,  12  Kan.  416;  Sprague  v.  Mo. 
Pac.  Rly.  Co.,  34  Kan.  347;  A.  T.  c6  S.  F.  Rid.  Co.  v. 
Temple,  47  Kan.  7;W.&  W.  Rly.  Co.  v.  Koch,  47  Kan. 
753;  Kalina  v.  Railroad  Co.,  69  Kan.  172,  76  Pac.  438.) 
Such  contracts  and  the  notices  required  by  them  must 
be  reasonable.  Agreements  of  this  character  are 
viewed  with  some  strictness  by  the  law,  and  unless 
the  exemption  from  lilability  is  clearly  expressed  it 
should  not  be  allowed. 

Assuming  that  the  contract  in  question  is  valid,  the 
limitation  does  not  fairly  cover  the  loss  of  a  market. 
It  does  extend  to  damages  for  loss  or  injury  to  cattle 
during  the  transportation,  and  hence  the  trial  court 
excluded  a  recovery  from  shrinkage  in  their  condition 
during  shipment.  Reference  is  made  to  the  Kalina 
case  as  holding  that  damages  for  the  decline  in  the 
market  price  were  not  recoverable  in  the  absence  of  a 
notice,  but  it  will  be  seen  that  the  contract  there  in- 
volved provided  generally  for  all  loss,  damage  and  de- 
tention that  might  be  claimed,  and  ten  days  were  given 
in  which  to  present  the  claim.  Here  the  claim  speci- 
fied in  the  contract  of  which  notice  is  to  be  given  is 
confined  to  loss  or  injury  to  stock  during  transporta- 
tion, and  the  notice  was  required  to  be  given  before 
the  removal  of  the  cattle  from  the  place  of  the  delivery 
or  destination,  and  before  they  were  slaughtered  or 
intermingled  with  other  stock.  A  loss  of  market  dif- 
fers distinctly  from  a  loss  or  injury  to  the  cattle.  De- 
preciation in  the  price  or  the  loss  of  a  market  is  not 
fairly  embraced  within  the  terms  of  the  contract  re- 
quiring notice  of  loss  or  injury  to  the  cattle  during 
transportation.  (Kramer  &  Co.  v.  C.  M.  &  St.  P.  Ry. 
Co.,  101  Iowa,  178.) 

Obviously  it  was  intended  that  these  cattle  should 
reach  their  destination  on  a  particular  market  day,  and 
be  sold  on  arrival.  The  particular  time  for  the  trans- 
portation was  not  specified  in  the  contract,  but  the 
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character  of  the  shipment  and  surrounding  circum- 
stances, well  known  to  all,  required  the  carrier  to 
transport  the  cattle  with  reasonable  dispatch.  The 
testimohy  tends  to  show  an  unreasonable  delay  in  ship- 
ment, whereby  there  was  a  loss  of  market  on  the  day 
of  arrival,  and  a  consequent  loss  to  the  shipper,  for 
which  the  carrier  is  liable.  The  judgment  is  ajfinned. 
All  the  Justices  concurring. 


William  O'Keefe  et  al.  v.  Charles  F.  Behrens  et  cu. 

No.  14,566.   (85  Pac  555.) 
SYLLABUS  BY  THE  COURT. 

1.  Limitation  of  Actions — Administrator's  Sale  Void  for  Want 
of  Notice — Action  by  Heirs.  Section  16  of  the  code  of  civil 
procedure  (Gen.  Stat.  1901,  §  4444),  requiring  actions  brought 
by  the  heirs  of  a  deceased  person  for  the  recovery  of  real 
property  descending  to  them  but  sold  by  an  administrator  of 
the  estate  of  the  decedent  upon  an  order  of  court  directing 
such  sale  to  be  commenced  within  five  years  after  the  date 
of  the  recording  of  the  deed  made  in  pursuance  of  the  sale, 
applies  to  sales  which  are  void  for  want  of  notice  to  the  heirs 
of  the  proceedings  upon  which  the  deed  is  based. 

2.  Descents  and  Distributions — Rights  of  Heirs  to  Possession 
and  Partition.  Heirs  suing  for  the  possession  and  partition 
of  real  estate  to  which  they  have  acquired  title  by  descent 
are  not  required  to  show,  as  a  condition  precedent  to  re- 
covery, that  the  land  is  not  subject  to  appropriation  for  the 
payment  of  the  decedent's  debts. 

3.  Pleading  —  Written  Instrument  —  Denial  urider  Oath.  An 
allegation  that  a  party  is  the  owner  of  real  property  ''under 
a  valid  and  legal  deed  of  'conveyance  duly  executed"  de- 
scribes no  written  instrument  whose  execution  is  admitted 
unless  denied  under  oath. 

4.  Administrator's  Deed — Effect  of  Failure  to  Deny  Exe- 
cution. Failure  to  deny  the  execution  of  an  administrator's 
deed  imder  oath  does  not  admit  the  validity  of  the  proceed- 
ings upon  which  it  is  based. 
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Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  April  7,  1906.  Re- 
versed. 

/.  B.  Ziegler,  and  S.  H.  Piper,  for  plaintiffs  in  error. 
O.  P.  Ergenbright,  and  /.  B.  Tomlinson,  for  defend- 
ants in  error ;  P.  O.  Jones,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  John  F.  Behrens,  the  owner  of  the  real 
estate  in  controversy,  died  intestate  in  June,  1890.  On 
January  SO,  1896,  plaintiff  in  error  O'Keefe  placed  upon 
record  an  administrator's  deed  of  the  land  to  him, 
regular  upon  its  face,  and  duly  approved,  executed  and 
delivered  in  pursuance  of  a  sale  directed  to  be  made 
by  an  order  of  the  probate  court.  In  December,  1903, 
the  heirs  of  the  decedent  commenced  an  action  of  eject- 
ment for  the  recovery  of  the  land,  and  on  the  trial  at- 
tacked the  administrator's  deed  as  void.  They  claimed 
that  the  probate  court  had  no  jurisdiction  to  grant  the 
order  of  sale  because  no  notice  of  the  hearing  of  the 
application  to  sell  had  been  given  {Mickel  v.  Hicks, 
19  Kan.  578,  21  Am.  Rep,  161),  and  that  unless 
founded  upon  a  valid  order  of  sale  the  deed  could  not 
devest  them  of  their  inheritance. 

Whether  the  proof  offered  was  sufficient  to  estab- 
lish this  claim  need  not  be  discussed,  and  is  not  de- 
cided. For  the  purposes  of  the  case  it  will  be  assumed 
that  no  order  respecting  notice  was  made,  that  notice 
was  neither  given  nor  waived,  that  none  of  the  heirs 
appeared  in  the  probate  proceedings,  and  hence  that 
the  order  of  sale  was  void  and  open  to  attack  in  a  col- 
lateral proceeding.  The  question  still  remains  whether 
the  action  was  barred  under  the  provisions  of  section 
16  of  the  code  of  civil  procedure,  which  reads  as  fol- 
lows : 

"Actions  for  the  recovery  of  real  property,  or  for 
the  determination  of  any  adverse  right  or  interest 
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therein,  can  only  be  brought  within  the  periods  herein- 
after prescribed  after  the  canse  of  action  shall  have 
accrued,  and  at  no  time  thereafter :     •     .     . 

"Second,  An  action  for  the  recovery  of  real  property 
sold  by  executors,  administrators  or  guardians,  upon 
an  order  or  judgment  of  a  court  directing  such  sale, 
brought  by  the  heirs  or  devisees  of  the  deceased  per- 
son, or  the  ward  or  his  guardian,  or  any  person  claim- 
ing under  any  or  either  of  them,  by  title  acquired  after 
the  date*  of  the  jud^nent  or  order,  within  five  years 
after  the  date  of  the  recording  of  the  deed  made  in 
pursuance  of  the  sale/'    (Gen.  Stat  1901,  §  4444.) 

The  question  suggested  was  fairly  decided  in  the 
case  of  Young  v.  Walker,  26  Kan.  242.  The  action 
there  under  consideration  was  one  of  ejectment 
against  a  claimant  under  an  administrator's  deed. 
There  were  defects  in  the  proceedings  upon  which  the 
deed  was  founded.  The  court  held  that  the  statute 
cited  applied,  and  in  the  course  of  the  opinion  said : 

"We  shall  assume  for  the  purposes  of  the  case  that, 
except  for  the  statute  of  limitations,  the  administra- 
tor's deed  would  be  void.  We  shall  assume  for  the 
purposes  of  the  case  that  the  irregularities  in  the  pro- 
ceedings of  the  probate  court,  and  of  the  adminis- 
trator, are  sufficient  to  render  the  administrator's  deed 
void  in  any  action  or  proceeding  that  might  have  been 
commenced  before  the  statute  of  limitations  had  com- 
pletely run,  and  this  whether  the  deed  was  attacked 
directly  or  collaterally;  and  with  such  assumptions  we 
shall  proceed  to  a  discussion  of  the  question  whether 
the  statute  of  limitations  has  in  fact  so  run  as  to  make 
the  deed  valid.  Of  course  the  statute  of  limitations 
must  have  some  use.  It  was  not  enacted  for  the  pur- 
pose of  curing  administrators'  deeds  which  were  al- 
ready good.  It  was  really  enacted  for  the  purpose  of 
curing  administrators'  deeds  which  would  otherwise 
be  void.  ...  If  everything  was  regular,  there 
would  be  no  need  of  any  statute  of  limitations.  If  the 
administrator's  deed  was  valid  without  such  statute, 
then  there  would  be  no  need  of  the  statute.  Therefore 
it  is  evident  that  the  statute  was  enacted  for  the  pur- 
pose of  curing  administrators'  deeds  which  would 
otherwise  be  void."    (Pages  249,  251.) 
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This  decision  has  never  been  overruled.  In  the  case 
of  Howbert  v.  Heyle,  47  Kan.  58,  27  Pac.  116,  a  guard- 
ian's deed  was  attacked  in  an  action  of  ejectment.  The 
defects  in  the  proceedings  supporting  the  instrument 
were  held  to  be  mere  irregularities,  the  usual  pre- 
sumptions in  favor  of  proceedings  within  the  jurisdic- 
tion of  the  probate  court  were  indulged,  and  it  was  de- 
cided that  the  deed  was  not  vulnerable  to  collateral 
attack.  The  opinion  was  delivered  by  the  justice  who 
expressed  the  conclusion  of  the  court  in  Young  v. 
Walker,  supra.  That  decision  was  not  referred  to,  but, 
apparently  forgetful  of  what  had  been  written  in  the 
earlier  case,  the  learned  judge  made  incidental  use  of 
language  from  which  it  might  be  inferred  that  the 
statute  of  limitations  in  question  would  not  apply  to 
void  sales. 

Some  inconclusive  references  to  the  statute  appear 
in  other  decisions,  and  in  order  that  all  doubt  regard- 
ing the  matter  may  be  removed  a  restatement  of  the 
court's  views,  and  of  the  reasons  for  entertaining  them, 
may  be  proper. 

The  probate  business  of  this  state  has  been  exposed 
to  administration  by  unskilled  hands.  The  office  is 
political,  the  terms  short,  and  ignorance,  inexperience, 
inefficiency  and  carelessness  are  likely  to  register  their 
effects  upon  the  devolution  of  titles  accomplished 
through  probate  proceedings.  Upon  the  death  of  a 
resident  of  a  county  his  estate  must  be  settled.  His 
debts  must  be  paid,  and  his  real  estate  liable  for  the 
satisfaction  of  debts  must  be  sold  for  that  purpose,  in 
the  absence  of  bther  available  assets.  In  justice  to  all 
persons  interested  land  ought  to  be  sold  to  the  highest 
possible  advantage,  and  this  cannot  be  done  unless 
purchasers  have  confidence  in  the  security  of  their 
titles.  Men  will  not  pay  for  land  upon  which  to  found 
homes  unless  they  are  to  be  protected  in  the  undis- 
turbed enjoyment  of  the  fruits  of  their  enterprise. 
After  a  fair  purchase  has  been  made  upon  the  faith 
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of  an  order  of  sale  granted  by  a  court  of  competent 
authority,  and  the  purchase-money  has  been  irretriev- 
ably distributed  among  creditors,  it  would  result  in 
the  rankest  kind  of  injustice  to  allow  heirs  to  remain 
silent  for  years  and  then,  prompted  by  some  fortuitous 
circumstance,  like  the  discovery  of  oil  or  other  mineral 
in  the  vicinity  of  the  premises,  to  claim  them.  The 
state  itself,  as  a  matter  of  public  policy,  is  interested 
in  the  repose  and  stability  of  land  titles;  in  the  de- 
velopment and  improvement  of  landed  property,  which 
doubtful  tenures  prohibit;  and  in  the  repression  of 
vexatious  and  speculative  litigation.  These  considera- 
tions apply  as  well  to  sales  made  without  notice  as  to 
those  of  which  the  heirs  have  been  legally  informed. 

A  title  which  is  not  infirm  needs  no  statute  of  limi- 
tations for  its  protection.  If  there  be  no  defects, 
remedial  legislation  is  superfluous.  All  the  defects 
which  vitiate  probate  sales  must  range  themselves 
with  one  or  the  other  of  two  classes — ^those  which  go 
to  the  jurisdiction  of  the  court,  and  those  which  are 
not  jurisdictional.  The  latter  class  does  not  render 
sales  void  or  subject  to  attack  except  in  a  direct  man- 
ner, by  appeal  or  by  statutory  proceedings  to  reverse, 
vacate,  or  modify.  The  time  limitations  upon  such 
proceedings  are  found  in  the  provisions  of  the  statutes 
fixing  the  period  within  which  appeals  may  be  taken 
or  proceedings  in  error  and  the  like  may  be  com- 
menced. When  such  time  has  elapsed,  no  matter  what 
the  irregularities  may  be,  for  all  purposes  of  the  law 
the  proceedings  are  valid,  and  ejectment  against  the 
purchaser  will  not  lie.  There  is,  therefore,  no  room 
for  the  beneficial  application  of  the  statute  cited  ex- 
cept to  forefend  collateral  attacks.  Ejectment  is  a 
collateral  proceeding.  (Fleming  v.  Bale,  23  Kan.  88; 
Mastin  v.  Gray,  19  Kan.  458,  466,  467,  27  Am.  Rep. 
149;  Priest  v.  Robinson,  64  Kan.  416,  420,  67  Pac. 
850.)  The  basis  of  the  action  must  of  necessity  be 
the  absence  of  some  fact  essential  to  probate  jurisdic- 
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tion.  The  language  of  the  statute,  which  is  plain  and 
unambiguous,  clearly  applies  to  such  an  action,  and  to 
limit  its  operation  to  sales  made  upon  voidable  orders 
only  is  to  make  an  unauthorized  and  unwarranted  in- 
terpolation. 

It  is  to  be  conceded  that  whatever  is  placed  of  record 
must  be  capable  of  description  as  an  administrator's 
deed  or  the  statute  will  not  be  set  in  motion.  It  must 
also  be  tested  by  what  appears  upon  its  face.  But  if 
it  can  be  said  from  what  appears  there  that  it  fairly 
complies  with  the  law  it  will  be  sufficient,  although  in- 
formal and  irregular.  Such  deed  must  also  be  made 
pursuant  to  an  order  or  judgment  directing  a  sale. 
The  court  must  have  acted,  and  what  it  did  must  be  of 
a  character  to  make  it  identifiable  as  an  order  or  judg- 
ment. A  forged  order  would  not  be  an  order  of  a 
court  any  more  than  a  forged  deed  would  be  a  deed 
made  pursuant  to  an  order  or  judgment.  If  upon  ap- 
peal an  order  of  sale  should  be  set  aside,  or  if  the 
enforcement  of  the  order  should  be  perman^itly  en- 
joined, no  deed  could  be  made  pursuant  to  it.  Other 
circumstances  might  be  suggested  under  which  some- 
thing in  the  form  of  an  order  or  a  deed  would  not  be 
such.  But  after  an  administrator's  deed  made  pur- 
suant to  an  order  or  judgment  of  the  proper  court  di- 
recting a  sale  has  been  placed  of  record  heirs  must  sue 
to  recover  the  property  within  five  years,  or  be  deemed 
to  have  admitted  the  validity  of  the  sale  and  convey- 
ance, whether  they  had  notice  of  the  proceedings  or 
not.  After  the  expiration  of  that  time  the  purchaser 
cannot  be  called  upon  to  vindicate  their  legality. 

Statutes  of  this  character  are  common,  and  usually 
receive  the  interpretation  here  indicated.  In  Missis- 
sippi a  statute  was  passed  barring  actions  brought  on 
account  of  the  invalidity  of  executors',  administrators' 
and  guardians'  sales  made  under  decrees  of  probate 
courts  prior  to  October  1,  1871,  and  barring  actions 
directed  against  such  sales  made  under  decrees  of  the 
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chancery  court,  to  which  probate  jurisdiction  was 
transferred,  subsequently  to  that  time.  The  period 
within  which  such  actions  might  be  brought  was  lim- 
ited to  one  year,  but  the  protection  of  the  act  was  con- 
fined to  sales  made  in  good  faith  upon  which  the  pur- 
chase-money had  been  paid.  In  construing  this  stat- 
ute, in  a  case  in  which  the  invalidity  complained  of 
was  in  part  want  of  notice  to  heirs,  the  court  said : 

"The  manifest  purpose  of  the  statute  was  remedial. 
It  is  framed  on  the  idea  of  giving  repose  and  confidence 
to  titles  derived  from  probate  sales  made  prior  to  the 
1st  of  October,  1871,  and  to  the  same  kind  of  sales 
made  by  executors,  administrators  and  guardians  sub- 
sequently by  the  chancery  court.  The  evil  was  that, 
because  of  the  negligence  and  carelessness  which  ex- 
perience had  shown  marked  the  history  of  the  probate 
court,  it  was  almost  the  exception  to  conform  to  the 
statutory  directions,  in  the  exercise  of  that  special  and 
limited  jurisdiction  for  the  sale  of  the  real  estate  of 
decedents  by  their  personal  representatives,  and  of 
minors  by  their  guardians;  and  under  the  decisions 
applicable  to  that  sort  of  jurisdiction  the  titles  of  the 
purchasers  were  invalid.  Persons  who  had  in  good 
faith  paid  ttieir  money,  years  afterward  lost  their 
lands,  and  the  heirs  recovered  the  property  oftentimes 
disencumbered  of  debts. 

"The  statute  proposed  to  cure  the  evil  by  applying  a 
short  limitation  where  the  sale  was  free  from  fraud, 
and  the  purchaser  in  good  faith  had  paid  his  money; 
so  that  if  the  purchaser  lost  his  land,  he  might  indem- 
nify himself  in  some  mode  or  other.  .  .  .  Mrs. 
Faler,  having  been  in  possession  for  more  than  a  year 
after  the  1st  of  October,  1871,  before  suit  was  brought, 
can  claim  the  benefit  of  the  bar,  unless  the  further  po- 
sition taken  by  counsel  be  true,  that  the  statute  does 
not  apply  if  the  sale  be  void  for  some  defect  which 
makes  the  decree  a  nullity,  such  as  want  of  notice  to 
the  heirs.  It  is  said  the  invalidity  meant  is  some 
irregularity  occurring  after  decree.  If  the  court  had 
jurisdiction  of  the  subject-matter  and  parties,  the  de- 
cree of  sale  is  valid,  and  the  sale  itself  would  stand  on 
the  same  footing  as  other  judicial  sales,  and  could  not 
be  impeached  collaterally  for  mere  irregularities, 

"The  statute  is  remedial  and  curative,  has  its  origin 
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in  that  policy,  and,  if  the  words  will  admit  of  it,  should 
receive  that  construction  which  will  accomplish  the  end 
aimed  at.  It  was  meant  to  cure  all  defects  in  the  sale, 
no  matter  from  what  cause,  whether  before  or  after 
decree,  unless  the  heir  brought  his  action  within  the 
time  to  contest  and  show  its  invalidity.  The  vendee 
enters  claiming  under  the  judicial  proceedings  and  the 
administrator's  deed.  Though  the  sale  be  void,  he  is 
in  under  color  and  claim  of  title,  and  the  statute  does 
no  more  than  to  protect  and  perfect  his  imperfect 
right,  after  the  expiration  of  a  year  from  the  time  the 
right  to  bring  suit  arose."  {Morgan  v.  Hazlehurst 
Lodge,  53  Miss.  665,  679,  682.) 

In  a  subsequent  decision  the  court  commented  upon 
the  same  statute  as  follows : 

**It  originated  in  the  known  fact  that  a  very  large 
proportion  of  the  sales  of  property  by  virtue  of  the 
orders  of  probate  courts  was  void,  from  various 
causes;  and,  as  insecurity  of  titles  to  property  is  a 
great  public  evil,  it  was  determined  to  provide  a  short 
statute  of  limitations  applicable  to  all  cases  falling 
within  the  existing  evil.  .  .  .  This  section  applies 
to  all  sales  of  the  class  mentioned  which  are  invalid, 
no  matter  on  what  ground.  Every  sale  which  is  in- 
cluded in  the  evil  intended  to  be  remedied  is  embraced. 
.  .  .  The  section  does  not  involve  the  idea  of  a 
legally  appointed  and  qualified  administrator,  execu- 
tor or  guardian  who  made  a  sale  by  virtue  of  the  order 
of  any  probate  court.  The  language  is,  *any  adminis- 
trator, executor  or  guardian  by  virtue  of  the  order  of 
any  probate  court.'  It  is  not  any  legally  appointed  and 
qualified  administrator,  executor  or  guardian;  and  to 
hold  that  the  statute  applies  only  to  sales  by  a  legally 
appointed  and  duly  qualified  one  is  to  interpolate  the 
section,  and  to  circumscribe  its  beneficial  operation 
within  narrower  limits  than  the  evil  to  be  remedied, 
and  than,  it  is  to  be  justly  assumed,  the  legislature  in- 
tended. .  .  The  statute  was  passed  with  direct 
reference  to  the  known  condition  of  things,  and  to 
meet  that,  and  not  upon  the  view  that  proceedings  in 
the  probate  courts  were  what  they  should  have  been 
under  the  constitution  and  laws."  (HaU  v.  Wells,  54 
Miss.  289,  297,  299.) 

In  the  case  of  Vancleave  v.  MiUiken,  18  Ind.  105,  an 
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administrator's  deed  was  attacked  as  void  for  want  of 
notice  to  the  heirs  in  an  action  to  recover  possession 
of  the  land.  The  court  held  a  statute  of  limitations 
identical  in  effect  with  section  16  of  the  code  (Gen. 
Stat.  1901,  §  4444)  of  this  state  to  be  applicable,  and 
adopted  the  reasoning  employed  in  Pillow  v.  Roberts, 
54  U.  S.  472,  14  L.  Ed.  228,  saying: 

"It  is  held  by  the  court,  in  that  case,  that  such  stat- 
utes are  statutes  of  repose,  and  that  it  is  not  necessary 
that  he  who  claims  their  protection  should  have  a  good 
title ;  that  such  statutes  would  be  of  .little  use  if  they 
protect  those  only  who  could  otherwise  show  an  inde- 
feasible title  to  the  land ;  and,  hence,  color  of  title,  even 
under  a  void  and  worthless  deed,  has  always  been  re- 
ceived as  evidence  that  the  person  in  possession  claims 
for  himself,  and,  of  course,  adversely  to  all  the  world." 
(Page  107.) 

In  the  case  of  White  et  al.  v.  Clawson  et  al.,  79  Ind. 
188,  the  statute  was  applied  to  a  void  guardian's  sale. 
The  court  said : 

"Nor  did  the  averment  that  the  guardian's  sale  was 
void  add  an3rthing  to  it.  The  statute  upon  which  the 
defense  was  based  is  a  statute  of  repose,  and  it  is  not 
necessary  that  a  person  shall  have  a  good  title  to  in- 
voke its  aid.  Such  persons  do  not  need  it.  It  is  only 
those  who  cannot  assert  a  good  title.  It  protects  those 
who  hold  under  void  sales."    (Page  192.) 

In  the  case  of  Harlan  v.  Peck,  S3  Cal.  515,  91  Am. 
Dec.  653,  the  court  had  under  consideration  a  three- 
year  statute  of  limitations  similar  to  that  of  this  state. 
The  opinion  reads : 

"There  is  nothing  in  the  policy  or  language  of  the 
statute  which  excludes  void  sales  from  its  operation. 
The  policy  of  the  statute  is  to  quiet  titles  to  real  estate 
sold  by  order  of  the  probate  courts,  and  in*  view  of  that 
policy,  merely,  there  can  be  no  distinction  between 
sales  which  may  be  termed  void  for  the  want  of  juris- 
diction, and  those  which  are  voidable  only.  .  .  . 
We  think  the  statute  applies  to  all  sales,  void  as  well 
as  voidable,  made  by  probate  courts,  of  real  estate  be- 
longing to  persons  who  have  died  since  the  passage  of 
the  probate  act."   (Pages  520,  521.) 
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The  syllabus  of  the  case  of  Ganahl  v.  Soher,  68  Cal. 
95,  8  Pac.  650,  reads: 

"An  action  by  the  heirs  of  a  deceased  intestate  to 
recover  real  property  sold  by  a  person  acting  as  his 
administrator  under  the  provisions  of  the  probate  act, 
and  by  order  of  the  probate  court,  must  be  brought 
within  three  years  next  after  the  sale,  or  within  three 
years  after  they  attain  majority,  notwithstanding  such 
sale  was  void  because  of  the  invalidity  of  the  appoint- 
ment of  the  acting  administrator." 

In  'the  case  of  Scott  v.  Hickox  et  al.,  7  Ohio  St.  88, 
persons  who  had  hot  been  made  parties  to  a  foreclosure 
suit  undertook  to  recover  the  land  in  controversy  in 
the  face  of  a  seven-year  statute  protecting  purchasers 
at  judicial  sales.    The  court  said : 

"On  the  face  of  the  section  there  is  no  absurdity, 
which  might  imperiously  require  a  construction  giving 
it  a  meaning  different  from  its  literal  import;  and  the 
only  argument  by  which  we  are  urged  to  do  so  is  de- 
rived from  supposed  cases  of  hardship  which  might 
arise  under  its  operation  if  literally  construed.  That 
such  cases  of  hardship  might  possibly  occur  is  readily 
admitted.  But  the  same  may  be  said  of  the  operation 
of  all  statutes  of  limitation.  It  is  in  the  nature  of  all 
such  statutes  that  it  should  be  so.  And  they  all  pro- 
ceed upon  the  policy  of  compelling  either  a  vigilant  and 
timely  prosecution  of  the  rights  of  parties,  or  the  sacri- 
fice of  those  rights  to  the  public  repose.  Where  stat- 
utes of  limitation  are,  on  their  face,  free  from  am- 
biguity, it  is  now  the  established  policy  of  courts  to 
avoid  giving  them  any  other  construction  than  that 
which  their  words  demand.  (Angell  on  Limita- 
tions, 24.) 

"And,  on  the  whole,  looking  at  the  examples  of  like 
legislation  to  be  found  in  other  states,  we  are  not  pre- 
pared to  say  but  that  the  general  assembly,  in  the 
enactment  of  this  statute^  appreciating  the  advantages 
of  public  repose,  and  the  evils  of  insecurity  of  land 
titles,  may  have  intended  to  express  all  it  has  ex- 
pressed, notwithstanding  the  cases  of  individual  hard- 
ship to  which  its  operation  might  possibly  give  rise. 

"But,  it  is  said,  neither  the  plaintiff  nor  those  under 
whom  he  claims  have  had  their  day  in  court,  and 
therefore  he  ought  not  to  be  barred.    This  would  be 
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a  valid  objection  if  the  defendant  were  setting  up  the 
decree  as  an  estoppel ;  but  as  against  a  plea  of  this 
statute  it  cannot  avail,  for  the  objection  would  lie 
equally  against  all  pleas  of  any  statute  of  limitation, 
and  effectually  prevent  its  operation."    (Page  94.) 

(See,  also,  Holmes  v.  BecU,  63  Mass.  223;  Kammerer 
V.  Morlock,  125  Mich.  320,  84  N.  W.  319;  Cheesebrough 
V.  Parker,  25  Kan.  566.) 

Although  length  of  years  may  not  give  jurisdiction 
or,  in  a  certain  sense,  make  good  that  which  is  void 
(Foreman  v.  Carter,  9  Kan.  674,  678),  an  act  of  the 
legislature  may,  out  of  consideration  for  the  public 
welfare,  oblige  interested  persons  to  assert  their 
rights  within  a  limited  time  or  forever  hold  their 
peace.  *  The  power  of  the  legislature  to  enact  a  statute 
of  this  character  is  included  in  the  general  power  to 
fix  periods  within  which  actions  may  be  brought.  On 
the  score  of  reasonableness  it  may  be  observed  that 
the  practical  protection  to  heirs  afforded  by  a  probate 
court  order  and  a  public  record  of  the  administrator's 
deed  for  five  years  is  much  greater  than  that  secured 
by  a  notice  published  for  a  brief  period  in  a  newspaper, 
which  step  at  the  outset  would  have  conferred  juris- 
diction. In  many  states  proceedings  for  the  sale  of  a 
decedent's  lands  to  pay  debts  are  treated  as  proceed- 
ings m  rem,  and  notice  to  heirs  may  be  dispensed  with 
altogether,  (generally  heirs  will  know  something  of 
steps  taken  to  settle  the  estate  of  their  ancestor,  and 
it  cannot  be  unjust  to  require  them  to  press  objections 
at  an  early  date  or  forfeit  the  right  to  do  so.  From 
the  foregoing  it  follows  that  the  court  erred  in  admit- 
ting evidence  of  the  invalidity  of  the  defendant's  deed. 

Immediately  upon  the  death  of  the  ancestor  title  to 
his  real  estate  descends  to  his  heirs,  subject  only  to 
appr(^riation  for  the  payment  of  debts.  (Black  v. 
EUiott,  68  Kan.  211,  215,  65  Pac.  215,  88  Am.  St.  Rep. 
239.)  They  are  entitled  to  possession,  and  may  re- 
quire partition  at  once.  Letters  of  administration 
may  not  be  taken  out  for  a  long  period  of  time,  or  not 
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at  all.  Much  time  may  elapse  before  claims  are  pre- 
sented or  established,  or  before  it  may  be  known  that 
the  personal  assets  are  insufficient.  During  such  pe- 
riods they  are  entitled  to  the  separate  enjoyment  of 
their  several  portions  of  the  estate,  and  may  proceed 
to  enforce  their  rights  unless  some  special  state  of 
facts  should  make  it  unjust  or  improper  that  they 
should  do  so.  General  creditors  are  not  proper  parties 
to  partition  proceedings  at  all,  and  the  administrator 
should  not  be  joined  unless  under  exceptional  circum- 
stances. (Sheehan  v.  Alien,  67  Kan,  712,  74  Pac  245.) 
If  after  partition  the  administrator  should  require  the 
land  or  some  portion  of  it  for  the  payment  of  debts, 
it  may  then  be  sold,  (Sample  v.  Sample,  84  ICan.  73, 
77,  8  Pac.  248.)  Therefore  it  was  not  necessary  that 
the  heirs  as  a  condition  of  recovery  should  either  plead 
or  prove  that  the  decedent's  estate  had  been  settled,  or 
that  no  debts  existed  for  the  payment  of  which  the 
land  might  afterward  be  appropriated. 

The  allegation  of  the  defendants'  answer  that  they 
are  the  owners  in  fee  of  the  premises  in  controversy 
"under  a  valid  and  legal  deed  of  conveyance  duly  exe- 
cuted" describes  no  written  instrument  whose  execu- 
tion is  admitted  unless  denied  under  oath ;  and  a  fail- 
ure to  deny  the  execution  of  an  administrator's  deed 
under  oath  does  not  admit  the  validity  of  the  court 
proceedings  upon  which  it  is  based.  It  has  only  th? 
prima  facie  effect  which  the  statute  gives. 

For  the  error  in  allowing  the  administrator's  deed 
to  be  impeached  the  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded. 

Greene,  Mason,  Smith,  Porter,  Graves,  JJ.,  con- 
curring. 

Johnston,  C.  J.  (dissenting) :  Although  not  free 
from  doubt,  I  incline  to  the  view  that  the  statute  of 
limitations  does  not  apply  to  a  void  sale.  To  give  the 
probate  court  jurisdiction  to  order  a  sale  of  land  by 
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an  administrator,  notice  to  the  heirs  is  essential. 
(Mickel  V.  Hicks,  19  Kan.  578,  21  Am.  Rep.  161 ;  Rog- 
ers V.  Clemmans,  26  Kan.  522 ;  C.  K.  &  N.  Rly.  Co.  v. 
Cook,  43  Kan.  83,  22  Pac.  988.)  A  sale  without  juris- 
diction is  a  nullity,  and  the  purchaser  acquires  no  title. 
(Cotdson  V.  Wing,  42  Kan.  507,  22  Pac.  570, 16  Am.  St. 
Rep.  503.)  An  absolutely  void  sale  and  deed  never 
start  the  statute  of  limitations  to  running.  (Taylor 
V.  Miles,  5  Kan.  498,  7  Am.  Rep.  558;  Carithers  v. 
Weaver,  7  Kan.  110,  123;  HaU's  Heirs  v.  Dodge,  18 
Kan.  277;  Duffitt  v.  Tvhan,  28  Kan.  292;  DelashmuU 
V.  Parrent,  39  Kan.  548,  18  Pac.  712.) 

The  statute  of  limitations  invoked  applies  to  execu- 
tors', administrators'  or  guardians'  sales  upon  an  or- 
der or  judgment  directing  such  sales.  It  can  have  no 
application  if  there  is  no  order  or  judgment  directing 
such  sales.  If  there  is  an  entire  absence  of  jurisdic- 
tion in  the  court  to  order  a  sale  then  there  is  no  sale, 
and  hence  no  room  for  the  application  of  the  statute. 
If  the  sale  and  deed  are  absolute  nullities  it  is  difficult 
to  understand  how  they  can  be  cured  by  a  statute  of 
limitations — how  lapse  of  time  alone  can  make  some- 
thing out  of  nothing.  It  may  be  that  such  a  deed,  in 
connection  with  adverse  possession,  would  start  the 
statute  of  limitations  which  would  ultimately  bar  the 
heirs,  as  some  of  the  cited  cases  hold ;  but  a  sale  which 
is  void  for  want  of  jurisdiction,  and  which  conveys  no 
title  to  a  purchaser,  does  not  set  the  statute  in  motion. 

The  sale  in  this  instance  was  no  better  than  if  the 
land  of  third  persons  had  been  embraced  in  the  order 
of  sale  and  deed.  The  language  of  the  opinion  in 
Young  v.  Walker,  26  Kan.  242,  sanctions  the  view  that 
the  statute  of  limitations  applies  to  a  void  deed,  but 
in  that  case  there  was  a  notice,  and  therefore  no  want 
of  jurisdiction.  The  proceedings  were  irregular,  and 
the  deed  voidable,  but  it  could  not  be  regarded  as  a 
nullity.  It  is  true  that  some  plausible  arguments  have 
been  advanced  to  sustain  the  position  of  the  court,  and 

31—78  KAN. 
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quite  a  number  of  authorities  have  been  cited  which 
tend  to  support  that  view.  Several  of  those  cases,  it 
will  be  observed,  were  treating  of  voidable,  rather  than 
void,  sales;  and  several  of  the  decisions  were  rested 
on  the  fact  that  there  was  adverse  possession  in  con- 
nection with  the  irregular  proceedings.  The  supreme 
court  of  California,  for  instance,  applies  the  statute 
of  limitations  to  void  probate  sales,  and  yet,  in  Gage 
V.  Downey,  94  Cal.  241,  29  Pac  635,  it  was  held  that 
if  no  possession  is  taken  by  the  purchaser  at  a  void 
probate  sale  the  statute  of  limitations  will  not  affect 
the  question  of  title  or  confer  title  upon  the  purchaser, 
but  that  the  title  will  still  remain  in  the  heirs  and  their 
grantees. 

As  tending  to  sustain  the  view  that  the  statute  of 
limitations  does  not  apply  to  probate  sales  which  are 
mere  nullities,  I  cite  Howbert  v.  Heyle,  47  Kan.  58,  27 
Pac.  116;  Pursley  v.  Hayes,  22  Iowa,  11,  26,  92  Am. 
Dec.  850;  Good  v.  Norley,  28  Iowa,  188;  Boyles  v. 
Boyles,  37  Iowa,  592;  Chadboume  v.  Ra/Miff,  30  Me. 
350. 


The  Missouri,  Kansas  &  Texas  Railway  Company 
V.  Florella  Taylor. 

No.  14,072.     (8B  PftC  B28.) 
SYLLABUS  BY  THE  COUBT. 

1.  Raiiaoads — Injury  to  Licensee,  A  person  while  upon  prem- 
ises occupied  and  controlled  by  an  elevator  company,  with 
its  consent  and  for  the  purpose  of  transacting  business  with 
it,  is  not  a  trespasser  as  to  a  railway  company  that  owns  the 
land  upon  which  the  elevator  building  stands. 

2. Contributory  Negligence^    When  a  railway  company 

negligently  inflicts  injuries  upon  a  person  situated  as  above 
stated,  while  such  person  is  exercising  ordinary  care,  it  can- 
not avoid  liability  therefor  on  the  plea  of  contributory  n^p- 
ligence. 
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Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  April  7,  1906.  Af- 
firmed. 

JoHn  Madden,  and  W.  W.  Brovm,  for  plaintiff  in 
error. 

Osbom  &  Osbom,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  Missouri,  Kansas  &  Texas  Railway 
Company,  while  placing  a  car  of  grain  on  its  switch- 
track,  at  an  elevator  in  Coffe3rville,  Kan.,  knocked  a 
grain  chute  down,  which  fell  upon  James  W.  Taylor 
and  injured  him  so  that  he  died.  His  widow  sued  the 
company  for  damages,  and  recovered  a  judgment  in 
the  district  court  of  Montgomery  county  for  $3000. 
The  defendant  brings  the  case  here  for  review.  A 
demurrer  to  the  evidence  was  overruled,*  and,  the  de- 
fendant having  no  testimony,  the  case  went  to  the  jury 
on  the  evidence  of  the  plaintiff  alone. 

The  plaintiff  in  error  has  assigned  several  errors, 
but  its  argument  is  confined  almost  entirely  to  a  failure 
of  proof,  and  contributory  negligence. 

The  facts  necessary  to  an  understanding  of  the  case 
are  in  substance  as  follow:  The  Rea-Patterson  Mill- 
ing Company  owns  the  elevator,  and  the  railway  com- 
pany is  the  owner  of  a  switch-track  upon  which  cars 
loaded  with  grain  may  be  taken  to  the  elevator  to  be 
unloaded.  When  a  loaded  car  is  run  up  to  the  elevator 
it  is  the  duty  of  the  milling  company  to  see  that  it  is 
unloaded.  It  does  not  appear  from  the  evidence 
whether  the  elevator  building  occupies  ground  belong- 
ing to  the  railway  company  or  not,  but  it  may  be  in- 
ferred from  the  averments  of  the  petition,  which  should 
perhaps  be  considered  as  admissions  of  the  plaintiff 
equivalent  to  proof,  that  it  stands  upon  the  defendant's 
right  of  way,  the  elevator  company  having  permission 
to  use  all  the  ground  necessary  for  the  purposes  of  its 
business.    The  elevator  stands  upon  a  foundation  wall 
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which  is  strengthened  with  brick  piers,  about  three 
feet  across  at  the  ground  and  eighteen  inches  at  the 
top,  and  which  extend  from  eighteen  inches  to  two  feet 
out  from  the  wall  of  the  building. 

The  deceased  prior  to  his  death  had  been  for  about 
two  months  in  the  habit  of  coming  to  the  elevator  and 
assisting  the  men  engaged  in  unloading  wheat  by 
sweeping  out  the  cars,  for  which  he  received  whatever 
grain  he  might  find,  the  amount  of  which  ranged  in 
quantity  from  a  bucketful  to  a  half-bushel  to  the  car. 
At  the  tiftie  of  the  injury  he  was  engaged  with  an  em- 
ployee of  the  elevator  company  in  unloading  a  car. 
While  so  employed  it  became  necessary  to  move  the 
car  to  permit  the  placing  of  another.  While  this  was 
being  done  the  deceased  was  requested  to  get  off  of 
the  car,  which  he  did.  After  getting  out  he  stood 
against  the  elevator,  between  it  and  the  switch-track, 
and  west  of,*and  near,. one  of  the  brick  piers  to  the 
foundation  wall.  While  so  situated  he  would  be  about 
three  feet  from  a  car.  passing  on  the  switch-track.  The 
loaded  car,  which  was  being  pushed  in  on  the  switch- 
track,  had  a  heavy  iron  step  hanging  under  it,  which 
was  bent  out  of  proper  position  so  that  it  extended  sev- 
eral inches  beyond  the  car.  The  car  was  run  down  to 
the  elevator  at  a  speed  of  about  ten  miles  an  hour,  and 
as  it  passed  the  elevator  this  step  struck  the  chute  and 
knocked  it  over  against  and  upon  the  deceased,  whereby 
he  was  killed. 

It  is  contended  that  the  deceased  was  a  trespasser 
upon  the  defendant's  premises,  and  that  as  the  injury 
was  not  inflicted  wantonly  there  can  be  no  recovery. 
It  appears  that  he  was  standing  at  the  time  of  the  in- 
jury within  the  line  of  the  foundation  walls  of  the  ele- 
vator, and  on  ground  which  the  elevator  company  oc- 
cupied and  controlled.  He  was  there  by  permission  of 
the  managers  of  that  company,  for  the  purpose  of  per- 
forming duties  in  which  both  were  interested,  the  com- 
pany being  interested  in  having  the  car  cleaned  and 
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the  deceased  in  securing  the  grain  therefor.  Under 
ordinary  circumstances  he  was  in  a  place  of  perfect 
security.  He  had  no  reason  to  suspect  danger.  He  was 
rightfully  there. 

The  jury  returned  special  findings  of  fact,  among 
which  were  the  following: 

"Ques.  Was  James  W.  Taylor  at  the  time  of  the  in- 
jury a  trespasser  on  the  ground  that  he  was  occupjing 
at  the  time  that  he  was  injured?    Ans.  No. 

"Q.  State  from  whom  he  obtained  a  right  to  occupy 
the  ground.  A.  Rea-Patterson  Milling  Company's 
foreman." 

Under  the  facts  shown  we  do  not  think  the  de- 
ceasefd  can  fairly  be  held  to  have  been  a  trespasser,  but 
if  we  had  any  doubt  upon  the  subject  these  findings 
of  the  jury  would  place  it  at  rest. 

It  is  also  contended  that  the  deceased  was  guilty  of 
contributory  negligence.  This  claim  is  based  largely 
upon  the  idea  that  he  was  a  trespasser;  aside  from  this 
it  is  urged  that  the  deceased,  by  the  exercise  of  proper 
diligence,  could  have  seen  the  projecting  step  and 
moved  to  a  place  of  safety.  We  do  not  understand  it 
to  bd  the  duty  of  a  person,  when  rightfully  in  a  place, 
which  under  ordinary  circumstances  is  safe,  to  antici- 
pate danger  which  arises  from  the  negligence  of  an- 
other. Ordinary  care  to  avoid  ordinary  or  known  dan- 
ger is  the  extent  of  vigilance  required.  Upon  this  sub- 
ject the  jury  returned  the  following  special  findings : 

"Ques.  Could  Taylor  by  the  exercise  of  ordinary 
prudence  have  seen  that  there  was  danger  in  placing 
himself  between  the  cars  and  the  wall  of  the  elevator? 
Ans.  No. 

**Q.  Could  Taylor  at  the  time  he  saw  the  train  ap- 
proaching him  have  gone  to  the  west  side  of  the  ele- 
vator and  been  safe  from  danger?    A.  No." 

Ordinary  caye  did  not  require  the  deceased  to  antici- 
pate that  the  defendant  would  run  a  car  upon  this 
switch-track  at  a  high  rate  of  speed  past  the  chute, 
between  which  and  the  car  there  was  known  to  be  a 
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space  of  only  a  very  few  inches,  without  first  examin- 
ing to  see  if  any  obstacles  existed.  He  was  not  bound 
to  act  upon  a  supposition  that  the  chute  near  which  he 
was  standing  was  about  to  be  negligently  torn  to 
pieces  and  thrown  upon  him.  We  think  this  claim  of 
contributory  negligence  is  not  tenable. 

The  other  errors  complained  of  relate  to  the  instruc- 
tions of  the  court,  but  the  foregoing  conclusions  prac- 
tically dispose  of  these  questions  also.  We  have  ex- 
amined each  of  these  instructions,  and  are  unable  to 
find  that  any  of  them  is  erroneous.  The  judgment  of 
the  district  court  is  affirmed. 

All  the  Justices  concurring. 


The  Missouri  Pacific  Railway  Company  v. 
Richard  N.  Dorr. 

No.  14,678.      (85  Pac  633.) 
SYLLABtJS  BY  THE  COURT. 

Raiijioads — Injury  to  Employee — Defective  Appliance — N<h 
tice.  Before  an  employee  of  a  railroad  company  can  re- 
cover from  the  company  for  injuries  resulting  from  a  de- 
fective appliance  on  a  locomotive,  of  which  defect  the  rail- 
road company  had  no  actual  knowledge,  he  must  show  that 
it  had  existed  for  such  a  length  of  time  that  the  company 
should  have  discovered  and  remedied  it. 
Jury  and  Jveors— Special  Finding  Too  Indefinite.  There 
was  a  finding  hy  the  jury  that  the  injury  in  question  would 
not  have  occurred  hut  for  the  defect,  and  that  the  company 
had  no  actual  knowledge  of  its  existence.  They  also  found, 
in  response  to  a  question  as  to  the  duration  of  the  defect, 
that  it  had  existed  ''for  some  time  previous  to  the  accident." 
Held,  that  the  latter  finding  is  too  indefinite  to  support  a  re- 
coMsery. 

Second  Finding  Also  Indefinite — Presumption  on  Re- 

view — Waiver.  At  the  instance  of  the  defendant  the  jury 
were  required  to  make  a  more  definite  answer  to  the  ques- 
tion, but  the  second  answer  was  no  more  specific  than  the 
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first,  and,  as  the  second  effort  to  obtain  a  specific  answer  had 
failed,  it  is  not  to  be  presumed  that  a  better  result  would  have 
been  obtained  by  still  other  efforts;  nor  did  the  defendant 
waive  its  right  to  object  to  the  finding  by  failing  to  request 
the  court  to  have  the  effort  repeated. 

4. Finding  and  Evidence.    A  finding  of  a  Jury  upon  a 

specific  and  controlling  question  must  be  deemed  to  be  as  full 
and  definite  an  answer  as  the  testimony  in  the  case  will 
warrant. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.   Opinion  filed  April  7, 1906.   Reversed. 

/.  H.  Richards^  and  C.  E.  Benton,  for  plaintiff  in  er- 
ror ;  Smyth  &  Helm,  of  counsel. 

Houston  &  Brooks,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  Richard  N.  Dorr  was  the  head 
brakeman  on  a  freight-train  of  the  Missouri  Pacific 
Railway  Company.  On  his  fourth  trip  over  the  line  he 
fell  from  the  steps  of  the  locomotive  and  the  wheels 
passed  over  and  crushed  his  legs,  making  it  necessary 
to  amputate  one  of  them  above,  and  one  below,  the 
knee.  He  brought  this  action,  alleging  that  the  injury 
'  was  due  to  the  negligence  of  the  railway  company.  In 
his  testimony  he  related  the  circumstances  of  the  un- 
fortunate occurrence,  saying  substantially  that  he  was 
riding  on  the  engine,  and  as  the  station  of  Freeport 
was  approached  it  was  suggested  to  him  that  he  make 
ready  to  get  off,  which  he  proceeded  to  do;  that  he 
grasped  the  handhold  of  the  tender  and  reached  for 
the  handhold  of  the  cab  at  the  opposite  side  of  the 
passageway,  and,  it  being  considerably  lower  than  the 
other  handhold,  he  leaned  over,  and  just  as  he  was 
about  to  catch  it  there  was  a  jar  of  the  engine  which 
threw  him  off  his  balance;  and  that  he  then  placed  his 
foot  on  the  lower  step,  which,  being  defective,  tilted 
him  off,  his  handhold  broke  loose,  he  fell  to  the  ground, 
and  rolled  under  the  wheels,  receiving  the  injuries 
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mentioned.  In  his  petition  the  negligence  imputed  to 
the  railway  company  was  the  sudden  checking  of  the 
train,  the  improper  position  of  the  handholds,  the  de- 
fective step,  and  the  condition  of  the  ground  upon 
which  he  fell,  causing  him  to  roll  toward  the  track. 
The  railway  company  alleged,  and  offered  testimony 
tending  to  show,  that  the  step  was  not  defective,  and 
its  condition  was  the  main  point  in  dispute  between  the 
parties.  It  was  insisted  by  the  company  that  in  any 
event  Dorr  knew  of  the  existing  conditions,  and  that 
his  own  negligence  contributed  to  the  injury.  The  trial 
resulted  in  a  verdict  for  Dorr,  and  the  jury  awarded 
him  damages  in  the  sum  of  $35,000.  There  was  no 
claim  that  the  injury  was  malicious,  wilful,  or  wanton, 
and  hence  no  part  of  this  exceptionally  large  award 
was  exemplary  damages. 

It  is  earnestly  contended  that  the  evidence  does  not 
prove  the  alleged  negligence  of  the  railway  company, 
and  it  is  also  argued  that  it  affirmatively  shows  that 
the  injury  was  due  to  a  want  of  care  on  the  part  of 
Dorr.  Of  this  branch  of  the  case  it  may  be  said  that  in 
some  respects  the  testimony  is  not  satisfactory,  but  it 
cannot  be  held  that  the  finding  that  the  company  was 
negligent  is  without  support,  nor  would  the  court  be^ 
justified  in  saying,  as  a  matter  of  law,  that  a  recovery* 
by  Dorr  was  barred  by  his  own  negligence. 

The  railway  company  insists  that  it  is  ei^titled  to 
judgment  on  the  findings,  claiming  that  they  in  effect 
acquit  it  of  the  charge  of  negligence.  It  appears  from 
the  evidence  and  the  findings  that  the  liability  of  the 
railway  company  is  based  principally  upon  its  negli- 
gence in  maintaining  a  defective  step.  To  question 
No.  18,  which  was,  "If  you  find  that  said  step  was  out 
of  repair,  state  in  answer  to  this  whether  you  find 
plaintiff  would  have  been  injured  if  said  step  had  not 
been  out  of  repair,"  the  jury  answered,  "No."  To 
hold  the  company  for  injuries  to  an  employee  because 
of  defective  machinery  or  appliances  it  is  necessary 
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that  the  company  should  have  had  knowledge  of  the 
defect,  or  that  it  ought  to  have  had  such  knowledge  by 
the  use  of  ordinary  care.  There  was  a  finding  by  the 
jury  that  the  step  on  the  engine  was  out  of  repair  at 
the  time  of  the  injury,  and  in  answer  to  another  ques- 
tion as  to  the  nature  of  the  defect  the  jury  answered : 
"The  stirrup  was  bent  up  in  the  center  at  the  bottom 
— ^bolt  was  loose,  and  flanges  broken."  To  the  special 
question,  "What  person  or  persons  in  the  employ  of 
the  defendant  are  shown  by  the  evidence  to  have  had 
notice  prior  to  the  accident  in  question  that  said  step 
was  out  of  repair?"  the  jury  answered,  "No  one."  The 
special  interrogatory,  "If  you  answer  question  No.  13 
in  the  affirmative,  state  for  how  long  a  time  said  step 
had  been  out  of  repair,"  was  answered  by  the  jury, 
"For  some  time."  The  railway  company  moved  the 
court  to  require  the  jury  to  answer  the  question  more 
definitely,  and  the  judge  stated,  "I  presume  they  are 
entitled  to  a  more  definite  answer  to  that,  as  to  how 
many  days  or  weeks,"  and  allowed  the  motion.  Later 
the  jury  returned  with  the  enlarged  answer,  "For 
some  time  previous  to  the  accident."  These  Bindings 
do  not  warrant  a  recovery.  Whether  the  defect  existed 
for  such  a  length  of  time  as  to  charge  the  railway  com- 
pany with  notice  of  the  defect  was  an  important  con- 
sideration. Notice  or  knowledge  cannot  be  presumed 
unless  the  duration  and  character  of  the  defect  were 
such  as  should  have  been  discovered  by  the  railway 
company  by  the  exercise  of  ordinary  care  and  diligence. 
In  HaHer  v.  A.  T.  &  S.  F.  Rid.  Co.,  55  Kan.  250,  38 
Pac.  778,  it  appeared  that  an  injury  to  an  employee 
was  caused  by  a  defect  in  a  railway-track.  The  court 
remarked : 

"This,  however,  is  not  enough  to  warrant  a  recovery 
against  the  defendant.  There  must  be  evidence  fairly 
tending  to  show  either  that  the  defendant  knew  of  the 
existence  of  the  defect,  or  that,  in  the  exercise  of 
reasonable  and  ordinary  care  and  diligence,  the  defect 
could  have  been  discovered  before  the  accident."  (Page 
258.) 
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(See,  also,  A.  T.  &  S.  F.  Rid.  Co.  v.  Wagner,  33  Kan. 
660,  7  Pac.  204;  A.  T.  &  S.  F.  Rid.  Co.  v.  Ledbetter,  84 
Kan.  326,  8  Pac.  411 ;  Carruthers  v.  C.  R.  I.  &  P.  Rly. 
Co.,  55  Kan.  600,  40  Pac.  915;  Railroad  Co.  v.  TindaU, 
57  Kan.  719,  48  Pac.  12;  Railroad  Co.  v.  Swarts,  58 
Kan.  235,  48  Pac.  953.) 

It  has  been  found  that  Dorr  would  not  have  been 
hurt  but  for  the  defective  step;  that  none  of  the  em- 
ployees of  the  railroad  company  knew  of  the  defect; 
and  that  the  step  had  been  out  of  repair  "for  some  time 
previous  to  the  accident."  Was  it  out  of  repair  long 
enough  to  charge  the  railroad  company  with  construc- 
tive notice  of  the  defect?  How  long  a  period  is  "some 
time"?  In  the  Century  Dictionary  the  word  "some"  is 
defined  as  "a  certain  indefinite  or  indeterminate  quan- 
tity or  part  of;  more  or  less.  Often  so  used  as  to  de- 
note a  small  quantity  or  a  deficiency."  The  definition 
given  in  Webster's  International  Dictionary  is :  "Con- 
sisting of  a  greater  or  less  portion  or  sum;  composed 
of  a  quantity  or  number  which  is  not  stated;  used  to 
express  an  indefinite  quantity  or  number";  and,  also, 
"not  much ;  a  little." 

In  Lewis  v.  Jones,  17  Pa.  St.  262,  55  Am.  Dec.  550, 
a  witness  had  testified  about  the  purchase  of  "some 
hay"  and  "some  grain"  to  feed  stock,  and  the  court  was 
asked  to  base  an  instruction  thereon,  which  was  re- 
fused. In  reviewing  the  case  it  was  said  that  "  'some' 
is  a  term  too  uncertain  in  its  signification  to  sustain 
a  verdict  for  any  definite  amount.  It  may  mean  a 
single  ounce,  or  10,000  tons — ^a  single  quart,  or  20,000 
bushels."  (Page  267.)  In  the  same  connection  it 
was  said  that  "nothing  can  more  justly  impair  con- 
fidence in  the  administration  of  justice  than  the  prac- 
tice of  encouraging,  or  even  permitting,  a  jury  to  find 
facts  of  which  there  is  no  evidence."  (Page  267.)  In 
Marq.,  Hought.  &  Ont.  R.  R.  Co.  v.  Spear,  44  Mich.  169, 
6  N.  W.  203,  38  Am.  Rep.  242,  the  court,  in  speaking 
of  a  promise  to  repair  an  engine  "some  time,"  said  that 


Digitized  by  LnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. m 

Railway  Co.  v.  Dorr. 

'*the  promise  was  wholly  indefinite."  (Page  172.)  In 
City  of  Lincoln  v.  CalveH,  39  Neb.  305,  58  N.  W.  115, 
there  was  an  instruction  given  in  a  personal-injury 
case  to  the  effect  that  if  the  city  permitted  a  defect  in 
the  street  to  continue  for  a  "considerable  length  of 
time,"  which  rendered  it  unsafe  and  dangerous,  a  lia- 
bility would  arise,  and  it  was  held  that  a  "considerable 
length  of  time"  was  so  indefinite  as  to  form  no  proper 
test  for  the  guidance  of  the  jury.  (Page  312.)  In 
St.  Louis  Paper-box  Co.  v.  J.  C.  Hubinger  Bros.  Co., 
100  Fed.  595,  40  C.  C.  A.  577,  the  court  had  before  it 
a  contract  for  the  sale  of  a  large  number  of  articles, 
and  there  was  a  provision  in  it  that  if  the  vendee  should 
receive  "some"  that  were  not  up  to  sample  he  should 
return  them  to  the  vendor,  who  \*^ould  replace  them, 
and  the  court  interpreted  the  word  "some,"  as  used  in 
the  contract,  to  mean  "a  small  or  inconsiderable  num- 
ber." To  the  same  effect  is  Chase  v.  City  of  Cleveland, 
44  Ohio  St.  505,  9  N.  E.  225,  58  Am.  Rep.  843.  In 
Railroad  Co.  v.  Swarts,  58  Kan.  235,  48  Pac.  953, 
where  the  question  was  whether  a  certain  hole  had  ex- 
isted such  a  length  of  time  that  the  railway  company 
should  have  known  of  it.  Chief  Justice  Doster  dis- 
cussed the  matter  of  time.  Among  other  things  he 
said: 

"What  is  meant  by  a  'considerable  time,'  as  related 
to  the  duration  of  a  defect  in  railroad-tracks  which 
will  charge  the  company  with  knowledge?  Suppose 
the  jury  had  found  in  plain  terms:  The  hole  did  not 
exist  for  a  considerable  time.'  Who  would  have  been 
the  wiser  as  to  whether  it  had  existed  long  enough  to 
enable  the  company's  responsible  agents  to  discover 
and  repair  it?  Such  a  finding  would  have  been  too  in- 
definite to  aid  in  the  determination  of  the  disputed 
question."     (Page  245.) 

"Some  time"  is  equally  as  indefinite  as  a  "consider- 
able time,"  and  certainly  it  is  not  a  longer  time.  It  is 
evident  that  the  jury  were  unable  to  find  from  the  evi- 
dence what  length  of  time  the  defect  did  exist,  and 
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upon  what  basis  could  they  have  found  that  it  did  ex- 
ist such  a  length  of  time  that  it  should  have  been  dis- 
covered and  remedied  by  the  railroad  company?  The 
finding  is  the  equivalent  of  an  answer  that  "the  step 
was  out  of  repair  before  the  accident,  but  the  length 
of  time  we  do  not  know."  The  jury  were  pressed  for 
a  specific  answer  to  the  question,  but  their  second  at- 
tempt added  words  but  not  definiteness  to  the  answer. 
After  the  second  effort  to  obtain  a. definite  answer  to 
the  question  had  failed  there  was  no  good  reason  to 
expect  anything  more  explicit  from  the  jury  on  the 
testimony  submitted,  and  therefore  no  reason  why  the 
court  should  have  been  asked  to  send  the  jury  back 
for  a  better  answer. 

It  is  argued  that  the  necessary  facts  are  presumably 
found  in  the  general  verdict.  The  general  verdict  had 
no  other  or  better  support  than  the  special  finding. 
The  question  was  specific ;  it  was  controlling.  A  definite 
answer  was  required,  and  it  must  be  presumed  that  the 
jury  made  as  full  and  as  definite  an  answer  as  the  testi- 
mony would  warrant.  How,  then,  can  it  be  said  that 
the  general  verdict  helps  out  the  special  finding?  The 
general  rule  is  that  the  general  verdict  jields  to  the 
special  findings.  The  purpose,  in  part,  of  special  find- 
ings is  to  explain  and  test  the  correctness  of  the  general 
verdict.  Applying  this  test,  it  appears  that  the  jury 
must  have  misunderstood  or  misapplied  the  law  as  to 
constructive  notice  of  the  defective  step.  The  court, 
in  effect,  instructed  that  the  company  was  not  charge- 
able with  constructive  notice,  "unless  the  defects  were 
of  such  a  nature,  or  had  existed  for  such  a  length  of 
time,  that  they  should  have  been  discovered  and  reme- 
died by  the  defendant."  The  jury's  answer  as  to  the 
length  of  time  was  no  more  than  a  conjecture.  If  they 
could  not  approximate  the  duration  of  the  defect,  they 
could  not  intelligently  find  that  it  had  existed  so  long 
that  it  should  have  been  discovered  and  remedied  by 
the  railroad  company.    As  was  said  in  Railroad  Co,  v. 
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TindaU,  57  Kan.  719,  48  Pac.  12,  "a  finding  of  negli- 
gence  cannot  rest  on  mere  conjecture."    (Page  723.) 

On  account  of  this  finding  the  verdict  is  set  aside, 
the  judgment  reversed,  and  the  cause  remanded  for  a 
new  trial. 

All  the  Justices  concurring. 


The  State  op  Kansas,  ex  rel.  Otis  E.  Hungate,  as 
County  Attorney,  etc.,  V.  W.  M.  Tibbits  et  al. 

No.  14.677.      (85  Pac  526.) 
SYLLABUS  BY  THE  COURT. 

Constitutional  Law  —  Statute  Relating  to  Injunctione  Held 
Valid.  Chapter  334  of  the  Laws  of  1905,  amending  section 
4700  of  the  General  Statutes  of  1901  (one  of  ^le  sections  of 
article  12  of  the  code  relating  to  injunctions),  is  not  multi- 
farious because  it  deals  with  injunctions  in  respect  to  such 
diverse  matters  as  taxation,  improvident  public  contracts, 
and  nuisances. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  April  7,  1906.    Reversed. 

C.  C.  Coleman,  attorney-general,  and  Otis  E.  Hun- 
gate,  county  attorney,  for  The  State;  R.  B.  Welch,  of 
counsel. 

Hazen  &  Gaw,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  This  proceeding  in  error  was  com- 
menced to  procure  a  review  of  an  order  of  the  district 
court  vacating  a  temporary  injunction.  The  injunc- 
tion was  granted  under  the  authority  of  chapter  334 
of  the  Laws  of  1905,  the  material  portion  of  which 
reads  as  follows: 
"That  section  4700  of  the  General  Statutes  of  1901 
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be  amended  so  as  to  read  as  follows:  Sec.  4700.  An 
injunction  may  be  granted  to  enjoin  the  illegal  levy 
of  any  tax,  charge,  or  assessment,  or  the  collection  of 
any  illegal  tax,  charge,  or  assessment,  or  any  p;roceed- 
ing  to  enforce  the  same,  or  to  enjoin  any  public  officer, 
board  or  body  from  entering  into  any  contract  or  do- 
ing any  act  not  authorized  by  law  that  may  result  in 
the  creation  of  any  public  burden  or  the  levy  of  any 
illegal  tax,  charge  or  assessment;  and  any  number  of 
persons  whose  property  is  or  may  be  affected  by  a  tax 
or  assessment  so  levied,  or  whose  burdens  as  taxpayers 
may  be  increased  by  the  threatened  unauthorized  con- 
tract or  act,  may  unite  in  the  petition  filed  to  obtain 
such  injunction.  An  injunction  may  be  granted  in  tiie 
name  of  the  state  to  enjoin  and  suppress  the  keeping 
and  maintaining  of  a  common  nuisance.  The  petition 
therefor  shall  be  verified  by  the  county  attorney  of 
the  proper  county,  or  by  the  attorney-general,  upon  in- 
formation and  belief,  and  no  bond  shall  be  required.'* 

This  act  the  court  held  to  be  unconstitutional,  in  that 
it  contains  more  than  one  subject.  The  purpose  of 
the  act  was  to  amend  section  253  of  the  ccwie.  That 
section  is  a  part  of  the  chapter  of  the  code  which 
treats  of  injunctions.  The  entire  chapter  relates  to 
the  single  subject  of  injunctions.  Before  the  amend- 
ment section  263  enumerated  certain  classes  of  cases 
in  which  injunctions  might  be  granted.  The  amend- 
ment merely  added  to  the  list.  The  subject  of  the 
chapter  is  now,  the  same  as  before  the  amendment, 
the  subject  of  each  section  it  contains. 

If  the  defendant's  view  were  correct,  it  might  be 
argued  that  section  238  (Gen.  Stat.  1901,  §4685), 
embraced  in  the  same  chapter,  is  multifarious  because 
it  enumerates  some  three  or  four  occasions  upon 
which  a  temporary  injunction  may  be  granted.  Clearly, 
however,  the  legislature  does  not  there  deal  with  waste, 
fraudulent  transfers,  and  the  like,  but  with  tempo- 
rary injunctions.  So  the  burden  of  section  253  is  not 
taxation,  improvident  public  contracts,  and  nuisances, 
but  the  right  to  invade  those  fields  with  an  injunction. 
If  the  principle  of  interpretation  here  applied  were 
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not  the  true  one  section  5  of  the  act  relating  to  corpo- 
rations (Gen.  Stat.  1901,  §  1249)  would  contain  forty 
different  subjects  instead  of  one,  and  it  would  be  im- 
possible to  pass  a  valid  law  of  comprehensive  scope. 

By  the  terms  of  the  act  relating  to  injunctions  a 
temporary  injunction  is  a  provisional  remedy.  Hence 
an  order  vacating  a  temporary  injunction  is  review- 
able under  the  second  subdivision  of  section  542  of 
the  code.    (Gen.  Stat.  1901,  §  5019.) 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  E.  H.  Ricksecker. 

No.  14,648.     (85  Pae.  547.) 
SYLLABUS  BT  THE  COURT. 

Criminal  hAW^InfarmaHon^-Eleetian  of  C<mnt$.  Where  an 
information  contains  several  counts,  intended  to  charge  the 
same  substantial  offense  in  different  ways,  and  their  allega- 
tions are  not  inconsistent,  it  is  ordinarily  not  error  for  the 
trial  court  to  refuse  to  require  the  state  to  elect  upon  which 
one  it  will  rely  for  a  conviction. 

Verdict — Sufficiency,     In   such  a  case  a  verdict  of 

guilty  which  fails  to  refer  to  any  specific  count  is  sufficient, 
and  will  be  regarded  as  a  finding  of  guilty  upon  all  of  them. 

Evidence  Admiaeible  under  One  Count  —  Defective 

Counts.  In  such  a  case,  if  all  the  evidence  introduced  would 
have  been  admissible  under  one  count,  which  states  a  public 
offense,  the  fact  that  one  or  more  of  the  other  counts  may 
fail  to  do  so,  or  may  fail  to  bring  the  case  within  the  opera- 
tion of  the  particular  statute  under  which  they  are  drawn, 
is  not  fatal  to  the  conviction. 

One  Good  Count — Inetructione.  Where  an  informa- 
tion contains  one  good  count,  and  several  others  which  repeat 
its  allegations,  with  others  which  are  unnecessary  and  do  not 
change  the  character  of  the  offense,  a  conviction  will  not  be 
disturbed  on  account  of  any  failure  to  instruct  upon  such 


Digitized  by  VnOOQ IC 


496  SUPREME  COURT  OF  KANSAS. 

The  State  v.  Ricksecker. 

additional  matters,  where  no  prejudice  results  to  the  defend- 
ant with  respect  to  his  trial  upon  such  good  count. 
5.  Evidence — Judicial  Notice.  The  courts  will  take  notice  with- 
out proof  that  a  municipality  is  a  city  of  the  second  class, 
where  it  has  been  made  such  under  the  statute  by  a  public 
proclamation  issued  by  the  governor. 

Appeal  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  April  7,  1906.  Af- 
firmed. 

C.  C.  Coleman,  attorney-general,  T.  E.  Wagstaff, 
county  attorney,  and  S.  J.  Osbom,  for  The  State. 
/.  H.  Keith,  and  Charles  Bucher,  for  appellant. 

•  The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  E.  H.  Ricksecker  appeals  from  a  convic- 
tion upon  a  charge  of  embezzling  money  that  came  into 
his  hands  as  superintendent  of  the  water-works  system 
owned  an(J  operated  by  the  city  of  CofFes^ville.  The 
defendant  held  that  position  from  April,  1900,  to  May, 
1903.  After  he  had  retired  from  the  office  the  claim 
was  made  that  he  had  failed  to  account  to  the  city  for 
all  of  the  public  funds  that  he  had  received  in  virtue 
of  it.  An  investigation  followed,  as  a  result  of  which 
a  prosecution  for  embezzlement '  was  begun  July  12, 
1904. 

The  information  which  was  afterward  filed,  and 
upon  which  he  was  tried  and  convicted,  contained 
three  counts.  The  first  charged  him  with  embezzling 
as  an  officer  of  the  city  the  sum  of  $4083.84,  that  evi- 
dently being  considered  the  total  amount  of  his  short- 
age. Upon  the  theory  that  he  might  have  converted  a 
part  of  this  to  his  own  use  more  than  two  years  before 
the  criminal  action  against  him  was  begun  it  was  al- 
leged that  he  had  concealed  the  fact  of  his  crime  until 
April,  1903,  this  allegation  being  plainly  intended  to 
avoid  the  effect  of  the  statute  of  limitations.  The  sec- 
ond count  was  like  the  first,  except  that  the  allegation 
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of  concealment  was  omitted  and  the  amount  embezzled 
was  placed  at  $2600.  It  is  clear  that  it  was  the  pur- 
pose of  the  pleader  in  this  count  to  declare  only  upon 
such  conversion  as  had  taken  place  within  the  period 
fixed  by  the  statute  of  limitations.  The  third  count  set 
out  the  amount  of  the  entire  shortage,  and  was  drawn 
under  that  part  of  the  embezzlement  statute  (Gen. 
Stat.  1901,  §2081)  which  was  first  enacted  in  1873, 
and  which  makes  it  a  criminal  offense  for  an  agent 
under  certain  circumstances  to  fail  to  pay  over  upon 
demand  money  collected  for  his  principal.  Doubtless 
this  count  was  added  with  the  idea  that  it  might  evade 
any  question  of  limitation,  upon  the  theory  that  the 
statute  does  not  begin  to  run  against  proceedings  under 
this  part  of  the  statute  until  a  demand  is  made. 

At  the  conclusion  of  the  evidence  a  motion  was  made 
to  require  the  state  to  elect  upon  which  count  it  would 
rely  for  a  conviction.  The  motion  was  denied.  The 
verdict  returned  merely  declared  the  defendant  "guilty 
of  the  crime  of  embezzlement,  all  as  in  manner  and 
form  charged  in  the  information,"  and  that  the  value 
of  the  funds  embezzled  was  $2366.65. 

Under  various  assignments  of  error  the  defendant's 
counsel  complain  of  rulings  relating  to  the  first  and 
third  counts,  or  having  some  connection  therewith.  It 
is  contended  that  an  election  between  the  counts  should 
have  been  compelled ;  that  the  form  of  the  verdict  was 
insufficient,  inasmuch  as  it  did  not  refer  to  any  spe- 
cific count;  that  the  allegation  in  the  first  count  of  the 
concealment  of  the  crime  was  too  indefinite  to  have 
any  effect ;  that  the  court  gave  no  sufficient  instruction 
as  to  what  acts  could  be  regarded  as  constituting  a  con- 
cealment; that  the  statute  under  which  the  third  count 
was  drawn  had  no  application  to  the  state  of  facts  re- 
lied upon  by  the  prosecution  in  this  case ;  and  that  the 
instructions  with  regard  to  a  demand  were  defective. 
All  these  complaints  may  be  considered  and  disposed 
of  together.    It  is  manifest  that  the  several  counts  in 

32—78  KAN. 
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the  information  did  not  charge  three  separate  and  dis- 
tinct offenses.  They  were  obviously  intended  only  as 
three  different  ways  of  stating  the  same  offense — 
namely,  the  converting  to  his  own  use  by  the  defendant 
of  that  part  of  the  funds  of  the  city  which  came  into 
his  hands  as  superintendent  of  the  water-works,  and 
which  was  otherwise  unaccounted  for.  Under  such  cir- 
cumstances a  verdict  of  guilty  is  valid,  although  it  con- 
tains no  reference  to  any  particular  count. 

"When  but  one  offense  is  charged  in  various  forms 
in  separate  counts  of  one  indictment,  a  general  ver- 
dict of  guilty,  or  of  guilty  as  charged,  without  mention- 
ing the  count  on  which  it  is  based,  is  sufficient.  The 
same  rule  is  applicable,  although  several  distinct  crimes 
are  charged  in  different  counts,  if  they  all  arose  out  of 
the  same  transaction.'*    (12  Cyc.  .693.) 

Such  a  verdict  is  regarded  as  a  finding  that  the  de> 
fendant  is  guilty  upon  each  one  of  the  several  counts, 
and  it  can  therefore  be  sustained  even  if  some  of  the 
counts  are  bad,  for  it  will  be  held  to  respond  to  any 
good  count  that  the  information  contains. 

"One  good  count  in  an  indictment,  if  sustained  by  the 
proof,  will  support  a  general  verdict  of  guilty,  although 
there  be  other  counts  which  are  defective.  So  where 
there  are  two  or  more  counts  in  the  indictment,  and 
but  one  offense  in  fact  is  charged,  a  general  verdict  of 
guilty  is  good  if  one  of  the  counts  be  good  and  the 
allegations  in  it  are  sustained  by  the  evidence."  (12 
Cyc.  694.) 

For  these  reasons  there  was  no  necessity  in  this 
case  for  the  state  to  elect  upon  which  count  it  would 
rely,  or  for  the  verdict  to  refer  in  terms  to  any  par- 
ticular count.  The  same  considerations  make  it  need- 
less to  inquire  whether  the  first  count  sufficiently 
charged  a  concealment  of  the  offense,  or  whether  the 
third  count  stated  an  offense  within  that  part  of  the 
statute  under  which  it  was  drawn.  It  may  be  conceded 
to  the  defendant  that  where  the  prosecution  is  com- 
pelled to  show  a  concealment  in  order  to  convict  the 
facts  relied  upon  as  constituting  concealment  should  be 
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specifically  pleaded  (Jones  v.  The  State,  14  Ind.  120) ; 
and  also  that  the  decisions  of  this  court  tend  to  support 
the  view  that  the  part  of  the  statute  which  is  the  basis 
of  the  third  count,  and  which  makes  a  demand  and  re- 
fusal to  pay  essential  features  of  the  crime  there  de- 
nounced, does  not  apply  to  any  case  where  the  offense 
of  embezzlement  could  be  complete  without  such  de- 
mand and  refusal  (The  State  v.  Bancroft,  22  Kan.  170; 
The  State  v.  Yeiter,  54  Kan.  277,  38  Pac.  320),  and 
therefore  cannot  be  invoked  against  a  city  officer  with 
respect  to  money  which  it  was  his  duty  to  turn  over  to 
the  city  without  demand.  Such  concessions  can  avail 
him  nothing.  No  question  is  made  of  the  sufficiency 
of  the  second  count.  The  first  count  is  in  substance  the 
same  as  the  second,  except  that  a  larger  amount  is 
named  as  the  sum  embezzled  and  the  allegation  of  con- 
cealment is  added ;  the  third  count  is  the  same  as  the 
second,  with  the  allegation  of  demand  added.  No  evi- 
dence was  admitted  under  the  first  or  third  count  that 
would  have  been  materially  erroneous  if  the  second 
count  had  stood  alone,  and  the  defendant  was  in  no 
way  prejudiced  by  their  presence  in  the  information. 

An  important  feature  of  the  case  made  by  the  state 
was  the  testimony  of  an  expert  accountant  who  under- 
took not  only  to  give  the  total  amount  of  the  defend- 
ant's shortage,  which  he  fixed  at  $2366.65,  but  to  sep- 
arate this  amount  into  two  parts,  the  one  ($1028.43) 
made  up  of  items  received  more  than  two  years  before 
the  prosecution  was  begun,  the  other  ($1338.22)  of 
those  received  within  that  period.  As  the  jury  found 
the  amount  embezzled  to  be  $2366.65,  it  is  clear  that 
the  verdict  was  based  upon  this  testimony.  It  follows 
that  the  jury  held  the  defendant  criminally  lia]ple  for 
all  the  money  for  which  he  failed  to  account,  including 
that  portion  as  to  which  he  claimed  immunity  under 
the  statute  of  limitations.  But  it  also  follows  that  they 
convicted  him  of  embezzling  that  portion  as  to  which 
no  question  of  limitation  could  be  raised.    He  was  not 
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convicted,  however,  of  two  offenses— of  embezzling 
$1028.43  at  one  time  and  $1338.22  at  another— but  of 
the  single  offense  of  embezzling  by  one  act  the  sum  of 
$2366.65,  which  included  $1028.43  that  was  collected 
more  than  two  years  before  the  prosecution  was  begun. 
The  crime  of  embezzling  $2366.65  differs  neither  in 
degree  nor  kind  from  that  of  embezzling  $1338.22.  It 
requires  no  greater  or  different  punishment.  If  it  was 
error  for  the  jury  to  include  the  latter  amount  in  their 
statement  of  the  amount  embezzled,  it  was  harmless 
error.  Inasmuch  as  the  question  of  concealment  was 
immaterial  there  is  no  occasion  to  consider  whether 
the  court  should  have  given  more'  definite  instructions 
concerning  it.  It  may  be  remarked,  however,  that  no 
special  instruction  in  that  regard  appears  to  have  been 
asked.  Inasmuch  as  the  instructions  relating  to  a  de- 
mand had  no  reference  to  the  second  count  it  is  un- 
necessary to  consider  the  criticisms  made  upon  them, 
lor  the  reasons  already  stated. 

Specific  complaint  is  made  of  the  admission  of  evi- 
dence of  the  payment  of  several  warrants  issued  to  the 
defendant  for  water  used  by  the  city.  It  appears  that 
the  city,  although  owning  its  own  water-works,  kept 
the  business  done  in  that  connection  entirely  separate 
from  the  other  affairs  of  the  municipality,  and  paid 
for  water  used  for  public  purposes  the  same  as  any 
other  consumer.  The  evidence  warranted  the  finding 
that  the  proceeds  of  these  warrants  came  into  the 
hands  of  the  defendant  in  his  official  capacity. 

Error  is  also  assigned  because  of  the  admission  of 
evidence  having  some  tendency  to  show  that  the  de- 
fendant had  been  accused  of  being  short  in  his  accounts 
in  anc^ther  capacity.  The  evidence  objected  to  was  not 
offered  for  the  purpose  of  showing  this  fact,  but  had 
some  bearing  upon  the  legitimate  issues,  and  the  fact 
that  it  incidentally  suggested  the  commission  of  an- 
other offense  did  not  bar  its  reception. 

The  information  alleged  that  Coffe3rville  was  a  city 
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of  the  second  class,  and  complaint  is  made  that  while 
there  was  no  proof  of  the  fact  the  court  assumed  its 
existence.  Under  our  statute  a  city  of  the  second  class 
becomes  such  in  virtue  of  a  public  proclamation  made 
by  the  governor,  of  which  the  courts  take  notice.  (17 
A.  &  E.  Encycl.  of  L.  914;  16  Cyc.  903.)  The  case  of 
The  State  v.  Pittman,  10  Kan.  593,  in  which  it  was  said 
that  judicial  notice  cannot  be  taken  of  the  incorpora- 
tion of  a  city  under  a  general  law,  was  decided  under 
a  different  statute.  (See,  also.  The  State  v.  Bowles,  70 
Kan.  821,^79  Pac.  726,  69  L.  R.  A.  176;  LaRtte  v.  In- 
surance Co.,  68  Kan.  539,  75  Pac.  494.) 

It  is  contended  in  behalf  of  the  defendant  that  he 
should  have  been  granted  a  new  trial  because  under  the 
whole  evidence  if  he  was  guilty  at  all  he  was  guilty  of 
several  distinct  acts  of  embezzlement,  inasmuch  as  he 
was  under  a  duty  to  turn  over  to  the  city  at  stated  in- 
tervals the  public  funds  then  in  his  hands.  The  mere 
failure  to  perform  this  periodical  duty,  however,  did 
not  of  itself  render  him  guilty  of  a  criminal  offense.  It 
is  possible  that  he  did  upon  several  different  occasions 
wrongfully  convert  to  his  own  use  the  money  then  in 
his  possession,  but  the  evidence  is  consistent  with  the 
view  that  there  was  no  criminal  intent,  and  conse- 
quently no  crime,  until  the  entire  missing  amount  had 
accumulated,  and  that  he  then  wrongfully  by  one  act 
embezzled  the  entire  sum.  This  feature  of  the  case 
appears  to  have  been  sufficiently  covered  by  the  in- 
structions, and  we  are  unable  to  perceive  that  the  de- 
fendant has  any  just  cause  of  complaint  in  connection 
therewith. 

Other  assignments  of  error  have  been  examined,  but 
are  not  thought  to  require  separate  discussion.  The 
judgment  is  affirmed. 

All  the  Justices  concurring. 
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Florence  D.  Whitney  et  al.  v.  .The  Board  op  County 
Commissioners  op  the  County  op  Morton. 

No.  14,757.      (85  Pac.  580.) 
SYLLABUS  BY  THE  COURT. 

1.  County  Commissioners  —  Collection  of  Delinquent  Taxes  ^ 
Consolidation  of  Suits,  Under  chapter  892  of  the  Laws  of 
1901  (Gen.  Stat  1901,  §§7718-7724),  relating  to  the  coUee- 
tion  of  delinquent  taxes  on  real  estate  and  providing  a 
remedy  by  sale  under  decree  of  court,  separate  proceedings 
against  individual  tracts  are  permissible.  In  many  instances 
there  ought  to  be  a  joinder.  In  all  cases  the  board  of  county 
commissioners  ought  to  exercise  care,  when  ordering  pro- 
ceedings to  be  commenced,  not  to  multiply  costs;  and  if  by 
a  consolidation  the  district  court  can  aid  in  keeping  costs  at 
a  minimum  it  should  make  an  order  to  that  end,  on  request, 
unless  controlled  by  some  paramount  consideration  to  the 
contrary. 

2.  Costs  —  Discretion  of  District  Court.     If  the  action 

of  the  board  of  county  commissioners  in  ordering  separate 
proceedings  should  result  in  oppression  and  palpable  wrong, 
the  district  court  may  tax  any  unjust  increase  in  costs  so 
made  to  the  plaintiff. 

8.  Taxation — Fraudulent  Valuation — Illegal  Increment  Elimi- 
nated. In  a  proceeding  brought  under  the  provisions  of  the 
statute  referred  to  the  district  court  is  required  to  investi- 
gate and  decide  what  taxes  have  been  legally  assessed  and 
charged  upon  the  land  in  controversy.  An  increment  to 
taxes  occasioned  by  a  fraudulent  valuation  is  illegal,  and 
should  be  eliminated  from  the  amount  of  the  plaintiff's  lien. 

4.  Limitation  op  Actions  —  Suit  to  Enforce  Tax  Lien.  The 
statute  requiring  actions  to  enforce  a  liability  created  by 
statute  to  be  commenced  within  three  years  has  no  applica- 
tion to  suits  brought  to  enforce  tax  liens. 

Error  from  Morton  district  court;  William  Easton 
Hutchison,  judge.  Opinion  filed  April  7,  1906.  Re- 
versed. 

Allen  &  Alien,  for  plaintiffs  in  error. 
M.  J.  Allen,  county  attorney,  for  defendant  in  error; 
George  Getty,  and  G.  Porter  Craddock,  of  counsel. 
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The  oi^inion  of  the  court  was  delivered  by 

BURCH,  J. :  This  proceeding  in  error  grrows  out  of 
a  suit  brought  to  enforce  tax  liens  under  chapter  392 
of  the  Laws  of  1901  (Gen.  Stat.  1901,  §§  7718-7724), 
providing  a  remedy  by  sale  under  decree  of  court. 
Under  an  order  of  the  board  of  county  commissioners 
the  county  attorney  brought  a  large  number  of  suits 
to  foreclose  tax  liens,  devoting  a  single  suit  to  each 
unredeemed  tract.  A  large  number  of  defendants 
moved  for  a  consolidation,  and  the  refusal  of  the  court 
to  comply  with  their  applications  is  assigned  as  error.. 
The  statute  relates  to  "cases"  in  which  real  estate 
remains  unredeemed,  and  the  commissioners  are  given 
authority  to  order  proceedings  against  so  much  of  the 
unredeemed  real  estate  of ,  the  county-  as  they  may 
direct.  Separate  proceedings  therefore  are  permis- 
sible, although  not  required.  In  many  instances,  no 
doubt,  a  single  suit  for  the  foreclosure  of  the  lien  upon 
a  single  tract  is  the  only  proper  method  of  procedure. 
In  many  other  cases  there  should  be  a  joinder,  and  the 
board  of  county  commissioners  always  ought  to  exer- 
cise great  care  when  ordering  proceedings  not  to  multi- 
ply costs.  Likewise  when  the  matter  of  consolidating 
suits  already  commenced  is  presented  to  the  district 
court  it  should  manage  the  litigation  in  such  a  way  as 
to  keep  costs  at  a  minimum. 

One  individual  may  be  the  owner  of  a  large  number 
of  tracts,  all  affected  by  the  same  tax  proceedings.  In 
such  a  case  it  would  be  unjust  for  the  board  of  county 
commissioners  to  require  separate  suits,  and  it  would 
be  an  abuse  of  discretion  in  the  district  court  liot  to 
consolidate  such  suits  after  they  had  been  started,  un- 
less some  exceptionally  important  fact  should  control 
to  the  contrary.  Other  clear  cases  might  be  suggested. 
No  very  large  amount  of  arbitrary  power  has  been  dis- 
tributed among  officers  and  tribunals  of  this  state 
vested  with  authority  in  public  affairs,  and  if  the  ac- 
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tion  of  the  board  of  county  commissioners  in  ordering 
separate  proceedings  should  result  in  oppression  and 
palpable  wrong  the  district  court  should  remedy  the 
injury  by  apportioning  costs  at  the  time  of  the  decree. 

The  board  of  county  commissioners  has  a  discretion 
only  as  to  the  time  and  manner  in  which  it  will  act. 
When  proceedings  have  been  commenced  it  is  merely 
a  party,  and  the  district  court  has  jurisdiction  to  pro- 
tect the  rights  of  all  concerned.  The  proceeding  is 
equitable— for  the  enforcement  of  a  lien — and  the 
lien-holder  may  be  required  to  bear  whatever  uncon- 
scionable increase  it  may  make  in  the  costs.  In  this 
case  the  only  reason  given  for  the  motions  to  consoli- 
date is  that  the  suits  might  have  been  joined.  It  can- 
not be  said,  therefore,  that  the  district  court  abused 
its  discretion. 

The  answers  pleaded  facts  showing  a  fraudulent 
valuation,  whereby  the  defendants'  taxes  were  greatly 
increased,  but  the  defendants  were  not  permitted  to 
introduce  evidence  in  support  of  this  claim.  The  plain- 
tiff contends  that  the  remedy  lay  in  an  application  to 
the  board  of  equalization.  The  statute  requires  the 
court  "to  investigate  and  decide  what  taxes  shall 
have  been  legally  assessed  and  charged  on  such  land, 
lot,  or  piece  of  ground,  and  to  render  judgment  there- 
for, together  with  the  interest  and  penalty  thereon  as 
provided  by  law."  (Gen.  Stat.  1901,  §  7720.)  This 
does  not  mean  that  mere  errors  of  judgment,  mistakes 
or  simple  irregularities  on  the  part  of  any  of  the  offi- 
cials may  be  corrected  in  the  foreclosure  suit.  But  an 
increment  to  taxes  occasioned  by  fraud  in  the  valua- 
tion of  the  property  affected  is  so  far  illegal  as  to  be 
within  the  contemplation  of  the  statute.  Without  the 
statute  the  courts  have  exercised  jurisdiction  to  re- 
strain the  collection  of  taxes  which  were  the  result  of 
conduct  quite  similar  to  that  described  in  the  answers 
in  this  case  (C.  B.  &  Q.  Rid.  Co.  v.  CommWs  of  Atchi- 
son  Co.,  54  Kan.  781,  39  Pac.  1089),  and  the  legisla- 
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ture  evidently  intended  to  give  the  court  authority  to 
eliminate  the  products  of  fraud,  corruption  and  gross 
injustice  from  the  amount  of  the  claimed  lien  before 
entering  a  decree  for  the  sale  of  the  land. 

The  defendants  claim  that  the  liability  of  their  land 
to  sale  for  taxes  under  a  decree  of  court  is  one  created 
by  statute,  and  hence  that  suit  for  that  purpose  must 
be  brought  within  three  years.  Under  the  provisions 
of  section  5  (Gen.  Stat.  1901,  §  7722)  the  board  of 
county  commissioners  acts  in  a  representative  capacity. 
The  proceeding  is  brought  for  the  benefit  of  the  state 
of  Kansas  and  all  of  its  municipal  subdivisions  inter- 
ested in  the  taxes  to  be  recovered.  The  proceeds  of 
the  foreclosure  sale  are  distributed  among  the  bene- 
ficiaries, including  the  state,  ratably  in  proportion  to 
their  several  interests.  Under  the  well-known  rule 
statutes  of  limitation  do  not  apply  to  the  state  except 
by  specific  reference.  The  state  is  certain  to  be  inter- 
ested in  almost  every  proceeding  brought  under  the 
act.  No  discrimination  having  been  made  between 
those  cases  and  others,  it  is  plain  the  legislature  did 
not  intend  that  suit  should  be  barred  in  any  instance 
by  lapse  of  time.  Other  considerations  lead  to  the 
same  interpretation,  but  it  is  not  necessary  to  elabo- 
rate them. 

For  the  error  committed  in  rejecting  evidence  un- 
der the  answers  the  judgment  of  the  district  court  is 
reversed,  and  a  new  trial  awarded. 

All  the  Justices  concurring. 
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J.  E.  Smith,  as  County  Treasurer,  etc.,  et  al.,  v.  Alex. 
Haney  et  al. 

No.  14,768.      (86  Pac  660.) 
SYLLABUS  BY  THB  COURT. 

1.  Counties — Erection  of  Court-house — Use  of  General  Fund. 
Section  3  of  chapter  167,  Laws  of  1905,  is  to  be  interpreted 
as  authorizing  the  commissioners  of  Gove  county  to  use  a 
part  of  the  general  revenue  fund  for  the  building  of  a  court- 
house. 

2.  Constitutional  Law— Diversion  of  a  Tax — Void  Provision 
of  a  Statute.  Such  provision  violates  section  4  of  article  11 
of  the  state  constitution  (Gen.  Stat.  1901,  §205),  forbidding 
the  diversion  of  a  tax  from  the  object  for  which  it  is  levied, 
and  is  therefore  void. 

8. Partial  Invalidity  Held  to  Render  Entire  Act  Void. 

Such  provision  is  so  related  to  the  other  provisions  of  the  act 
that  it  cannot  be  said  that  the  legislature  would  have  passed 
any  of  them  independently  of  this  one,  and  the  oitire  act  is 
therefore  void. 

Error  from  Gove  district  court;  James  H.  REEa>ER, 
judge.    Opinion  filed  April  7,  1906.    Affirmed. 

J.  S.  West,  and  0.  B.  Janes,  for  plaintiffs  in  error. 
E.  L.  Ticstin,  A.  D.  GUkeson,  and  Lee  Monroe,  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  legislature  of  1905  passed  a  law 
(Laws  1905,  ch.  167)  to  authorize  the  county  commis- 
sioners of  Gove  county  to  build  and  equip  a  court- 
house without  a  vote  of  the  people.  The  maximum 
cost  of  the  building  was  fixed  at  $16,000.  Provision 
was  made  for  the  expense  of  the  building  and  equip- 
ment by  the  levy  of  a  special  annual  tax  of  not  more 
than  three  mills  on  the  dollar  for  not  more  than  four 
years,  the  proceeds  of  these  levies  to  form  a  separate 
fund  to  be  known  as  the  "county  building  fund,** 
against  which  warrants  were  to  be  drawn  for  all  obli- 
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^tions  arising  from  the  construction  and  furnishing 
of  such  court-house.  A  further  provision  of  the  act, 
upon  the  construction  and  effect  of  which  the  present 
litigation  turns,  reads  as  follows : 

''The  said  board  of  county  commissioners  are  hereby 
authorized  to  use  and  expend  in  the  erection,  equip- 
ment and  furnishing  of  said  court-house  and  county- 
office  building,  in  the  year  or  years  in  which  a  tax  may 
be  levied,  as  they  may  deem  necessary,  in  addition  to 
the  amount  or  amounts  raised  by  the  levy  of  the  tax 
as  herein  provided  for,  such  sum  or  sums  from  the 
general  fund  of  said  county  not  otherwise  appropri- 
4tted  after  all  other  running  expenses  of  said  county 
^hall  have  been  provided  for."  (Laws  1905,  ch.  167, 
§3.) 

A  tax  having  been  levied  under  color  of  such  statute, 
41  suit  was  begun  to  enjoin  its  collection,  upon  the 
ground  that  the  act  was  unconstitutional.  An  order 
was  made  granting  a  temporary  injunction,  to  reverse 
which  this  proceeding  is  brought.  The  only  attack 
upon  the  validity  of  the  statute  which  il!  will  be 
necessary  to  consider  is  based  upon  the  claim  that  the 
portion  above  quoted  is  void  because  it  attempts  to 
authorize  the  proceeds  of  a  tax  to  be  used  for  a  pur- 
pose different  from  that  for  which  it  was  levied.  The 
plaintiffs  in  error  practically  concede  that  if  this  por- 
tion of  the  act  means  anything  at  all  it  is  open  to  the 
objection  urged,  but  they  argue,  first,  that  it  is  unin- 
telligible and  may  be  disregarded  entirely,  and,  second, 
that  if  it  is  given  a  construction  which  renders  it  ob- 
noxious to  the  constitution  it  may  be  rejected  on  that 
ground  without  affecting  the  validity  of  the  remainder 
of  the  act.  The  three  questions  to  be  determined  are, 
therefore:  (1)  Does  the  language  quoted  mean  that 
the  commissioners  may  use  in  the  construction  of  a 
<5ourt-house  such  part  of  the  general  revenue  fund  of 
oach  year  as  shall  prove  not  to  be  needed  to  pay  the 
-current  expenses  of  that  year?  (2)  As  so  construed, 
is  this  part  of  the  act  void?    (3)  If  so,  is  it  so  far  an 
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independent  provision  that  the  remainder  of  the  act 
may  stand,  notwithstanding  its  invalidity? 

The  criticism  of  the  language  of  the  part  of  the  act 
which  is  quoted  is  based  upon  the  apparent  incomplete- 
ness of  the  last  clause,  introduced  by  the  words  "such 
sum  or  sums,"  the  contention  being  that  the  omission 
of  "as,"  the  correlative  of  "such,"  leaves  the  phrase 
indefinite  and  meaningless.  It  is  asserted  in  the  brief 
of  plaintiffs  in  error  that  "no  pedagogue,  however  high 
his  learning,  could  successfully  parse  this  sentence  and 
diagram  it."  This  may  be  true,  but  it  is  not  impor- 
tant. "The  rule  that  bad  grammar  will  not  defeat  the 
operation  of  a  statute  is  old  and  well  settled."  (26  A. 
&  E.  Encyd.  of  L.  612.)  If  it  be  thought  necessary  to 
provide  the  missing  "as"  it  may  be  located  in  either 
of  two  ways.  The  sentence  may  be  deemed  elliptical, 
the  words  "as  are"  being  understood  between  "countjr" 
and  "not,"  resulting  in  this  reading:  "Such  sum  or 
sums  froiTi  the  general  fund  of  said  county  [as  are] 
not  otherwise  appropriated  after  all  other  running  ex- 
penses of  said  county  shall  have  been  provided  for." 
Or  the  phrase  "as  they  may  deem  necessary"  may  be 
transposed  so  as  to  follow  "such  sum  or  sums,"  giving 
the  reading:  "Such  sum  or  sums  as  they  may  deem 
necessary  from  the  general  fund,"  etc.  Either  of  these 
interpretations  would  be  permissible  under  the  estab- 
lished rules  governing  statutory  construction.  (26  A. 
&  E.  Encycl.  of  L.,  612,  613.)  But  probably  a  suffi- 
cient  solution  of  the  problem  is  to  be  reached  by  a  rea- 
sonable consideration  of  the  language  as  it  stands, 
with  a  purpose  to  arrive  at  its  intended  effect.  So  re- 
garded, there  is  no  difficulty  in  saying  that  the  legis- 
lature clearly  meant  to  authorize  the  commissioners  in 
their  discretion  to  use  the  unexpended  balance  of  the 
general  revenue  fund  for  several  years  toward  pajdnjr 
for  the  construction  of  the  court-house. 

Although,  as  already  said,  it  is  practically  conceded 
that  this  view  renders  this  much  of  the  statute  uncon- 
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stitutional,  it  may  not  be  out  of  place  to  state  the 
grounds  that  compel  that  concession.  Section  4  of  ar- 
ticle 11  of  the  state  constitution  provides  that  "no  tax 
shall  be  levied  except  in  pursuance  of  a  law,  which 
shall  distinctly  state  the  object  of  the  same;  to  which 
object  only  such  tax  shall  be  applied."  (Gen.  Stat. 
1901,  §  205.)  The  phrase  "general  fund/'  as  applied 
to  the  fiscal  management  of  a  Kansas  county,  has  a 
definite  and  well-recognized  meaning.  It  covers  the 
proceeds  of  a  tax  levied  to  provide  for  the  usual  cur- 
rent expenses.  The  building  of  a  court-house  is  a  spe- 
cial or  extraordinary  matter,  and  not  one  included  in 
the  purposes  for  which  the  general  tax  levy  is  made. 
To  permit  the  diversion  to  that  use,  therefore,  of  any 
part  of  the  unexpended  proceeds  of  a  general  revenue 
tax  would  be  a  violation  of  the  spirit  and  letter  of  the 
constitution.  (National  Bank  v.  Barber,  Treaa.,  <fec., 
24  Kan.  534;  A.  T.  &  S.  F.  Rid.  Co.  v.  Woodcock, 
Treasurer,  18  Kan.  20;  The  State,  ex  rel.,  v.  Comm'rs 
of  Marion  Co.,  21  Kan.  19.) 

It  remains  to  consider  whether  the  invalidity  of  this 
portion  of  the  act  vitiates  the  whole  of  it.  It  would 
serve  no  purpose  to  review  the  cases  deciding  the  effect 
of  the  partial  unconstitutionality  of  statutes.  Each  of 
necessity  turns  upon  its  own  peculiar  facts,  and  throws 
but  little  light  upon  the  determination  of  others. 
There  is  no  difficulty  in  stating  the  general  rule,  how- 
ever much  doubt  may  arise  in  its  application.  When 
a  court  finds  that  one  part  of  a  statute  is  in  contraven- 
tion of  the  fundamental  law,  the  inquiry,  so  far  as  re- 
lates to  the  effect  of  this  holding  on  the  remainder,  is 
whether  the  legislature  would  have  passed  such  re- 
maining and  unobjectionable  portion  without  the  ob- 
noxious feature.  To  give  effect  to  any  part  of  such 
act  the  court  must  be  convinced  that  the  legislature 
intended  that  part  to  become  the  law,  uninfluenced  by 
any  consideration  growing  out  of  the  provisions  that 
were  beyond  the  legislative  power.    It  is  not  enough 
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that  it  cannot  be  said  with  positiveness  that  the  joinder 
with  the  objectionable  matter  did  contribute  to  the 
passage  of  the  rest  of  the  act ;  there  must  be  an  aflSrma- 
tive  assurance  that  the  desire  to  accomplish  the  un- 
constitutional purpose  formed  no  part  of  the  motive 
of  the  lawmakers  in  permitting  the  passage  of  that 
portion  of  the  act  which  is  free  from  objection.  The 
court's  duty  is  to  ascertain  and  carry  out  the  legislative 
will — ^not  what  the  lawmaking  body  may  possibly  have 
desired,  but  what  there  is  satisfactory  evidence  that 
it  did  desire.  The  fact  that  the  legislature  enacts  a 
law  embodying  two  propositions,  which  are  so  related 
that  either  may  naturally  have  served  as  a  reason  for 
the  other,  creates  no  presumption  that  it  wished  either 
to  be  enforced  separately.  That  presumption  arises 
in  favor  of  one  of  such  propositions  only  when  there  is 
ground  to  believe  that  it  received  the  legislative  sanc- 
tion on  its  own  merits  and  not  because  of  its  union 
with  the  other.  Therefore  "when  it  appears  .  .  . 
that  the  p^ussage  of  the  invalid  section  may  have  been 
the  inducement  or  compensation  for  the  passage  of 
the  constitutional  sections,  then  a  removal  of  the  void 
part  must  cause  the  whole  act  to  fall."  (Canklin  v. 
Hutchinson,  65  Kan.  582,  584,  70  Pac.  587.) 

In  the  present  case  it  must  be  assumed  that  the  legis- 
lature, in  undertaking  to  decide  for  the  people  of  a 
county  a  matter  which  it  is  the  general  policy  of  the 
law  to  permit  them  to  regulate  for  themselves,  made 
an  investigation  of  the  needs  and  resources  of  the  com- 
munity affected  and  acted  upon  the  bjasis  of  the  in- 
formation so  obtained — ^that  the  probable  surplus  that 
might  be  anticipated  from  one  year's  general  revenue 
was  estimated,  as  well  as  the  amounts  likely  to  be  ob- 
tained from  the  special  tax  levies,  and  that  the  amount 
to  be  expended  for  the  court-house  and  the  rate  of  the 
special  tax  may  have  been  fixed  with  reference  to  these 
estimates.  The  act  presents  a  complete  and  S3anmet- 
rical  plan  for  accomplishing  a  given  object.     In  its 
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title  one  of  its  purposes  is  stated  to  be  "to  appropriate 
money  from  the  general  fund"  of  th^  county  to  pay 
for  the  expenses  of  building  and  equq)ping  the  court- 
house. From  the  nature  of  the  case  it  appears  that 
the  provision  having  relation  to  the  diversion  of  a  part 
of  the  general  revenue  of  the  county  to  a  building  fund 
may  have  been  an  inducement  for  the  acceptance  of 
the  rest  of  the  act.  We  cannot  say  that  this  provision 
was  so  separate  from,  and  independent  of,  the  others 
that  we  are  warranted  in  presuming  that  the  legisla- 
ture would  have  consented  to  any  of  them  without 
this  one.  It  follows  that  the  entire  act  must  be  held 
void.  The  judgment  is  affirmed. 
All  the  Justices  concurring. 


George  Anderson  Fowler  et  al.  v.  Annie  B. 
Wood  et  al. 

No.  18,92a     (85  Pac  768.) 
SYLLABUS  BY  THE  COURT. 

1.  State  Boundary — Navigable  River — Change  of  Position  6y 
Imperceptible  Process.  If  a  navigable  river  dividing  the  ter- 
ritory of  two  states  change  its  position  by  gradual  and  im- 
perceptible encroachment  or  insensible  recession,  so  that  the 
process  by  which  the  removal  is  accomplished  cannot  be  de- 
tected while  in  operation,  the  boundary  follows  the  shifting 
thread  of  the  stream. 

2.  Navigable  River — Title  to  Bed,  and  Banks— Accretion.  In 
Kansas  the  title  to  the  bed  of  a  navigable  river  is  vested  in 
the  state;  private  ownership  in  bordering  land  extends  only 
to  the  river's  margin,  and  if  the  position  of  the  stream  change 
in  the  manner  described  in  paragraph  1  the  boundary  be- 
tween the  land  of  the  state  and  that  of  other  proprietors  fol- 
lows the  movement  of  the  river's  edge. 

3. Sudden  Change  of  Course — Boundaries.    If  whOe  a 

river  of  the  character  described  is  at  flood  stage  an  ice-gorge 
cause  a  sudden  and  violent  irruption  of  the  water,  whereby 
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the  lands  upon  one  side  are  visibly  degn^ded  or  submerged,  or 
a  new  channel  is  cut,  the  state  boundary  remains  stationary 
at  its  former  location,  and  the  titles  and  boundaries  of  private 
owners  remain  unchanged. 

4.  Submerged    Land — Reappearance — Reclamation.      If 

through  the  deposit  of  alluvion  upon 'the  former  site,  a  deflec- 
tion of  the  current  of  the  river,  or  other  action  of  the  water, 
land  submerged  by  avulsion  be  made  to  reappear,  it  may  be 
reclaimed  if  its  identity  can  be  established. 

6. New  Formationa — Accretion — Reliction.  New  forma- 
tions arising  from  the  bed  of  a  river  belong  to  the  owner  of 
the  bed,  and  new  formations  added  to  a  bar  or  an  island  in 
the  channel  of  a  river  by  the  process  of  accretion  or  reliction 
belong  to  the  owner  of  the  island  or  bar. 

6. Change  of  Boundary — How  Effected,     In  order  to 

effect  a  change  of  boundary,  formations  resulting  from  accre- 
tion or  reliction  must  be  made  to  the  contiguous  land,  and 
must  operate  to  produce  an  expansion  of  the  shore-line  out- 
ward from  the  tract  to  which  they  adhere. 

7. Conveyance  of  Upland — Reappearance  of  Submerged 

Land.  If  the  owner  of  a  body  of  land,  a  part  of  which  has 
been  submerged,  convey  the  upland  and  retain  title  to  the 
remainder,  the  purchaser,  upon  the  reappearance  of  the  sub- 
merged portion,  can  include  it  within  his  boundary  only  by 
the  process  of  accretion  or  reliction. 

8. Rights  of  Riparian  Oumers — Deflection  of  the  Stream. 

An  owner  of  land  bounded  by  a  navigable  stream  has  the 
right  to  protect  his  soil  against  inroads  of  the  water,  to  se- 
cure accretions  which  form  against  his  bank,  and  to  erect 
and  maintain  improvements  necessary  to  promote  commerce, 
navigation,  fishing  and  other  uses  of  the  river  as  navigable 
water;  but  he  has  no  right,  by  obstructions  placed  across  the 
main  current,  to  deflect  the  stream  itself  into  a  new  channeL 

9.  Deflection  of  Channel — Filling  of  Channel  from  Bot- 
tom— Boundaries.  If  the  channel  of  a  river  separating  main- 
land belonging  to  one  proprietor  and  an  island,  bar,  restored 
land  or  other  formation  belonging  to  another  proprietor  be 
deflected  and  fill  up  so  that  the  two  bodies  of  land  join,  each 
owner  is  entitled  to  the  accretions  to  and  the  relictions  from 
his  own  shore.  If  the  channel  fill  up  from  the  bottom,  without 
accretion  to  or  reliction  from  either  side,  the  boundary  is  the 
center  of  the  channel  as  it  was  before  the  water  left  it. 
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10.  Reappearance  of  Submerged  Land  after  Partition — 

Rights  of  Owners.  After  proceedings  had  been  commenced 
to  partition  a  body  of  land  bounded  upon  two  sides  by  navi- 
gable streams,  and  containing  250  acres,  more  or  less,  a  por- 
tion of  the  tract  was  submerged  by  a  violent  flood.  A  survey 
was  made  before  the  water  had  subsided,  and  the  partition 
commissioners  reported,  that  owing  to  the  waste  by  the 
washing  away  of  the  banks  of  the  rivers  the  quantity  of 
land  had  decreased  to  200  acres.  Allotments  were  made  pro- 
portional to  that  quantity,  and  the  report  was  confirmed. 
The  next  year  when  the  water  went  down  a  portion  of  the 
submerged  land  reappeared,  and  all  of  it,  with  accretions 
added,  was  subsequently  restored.  Held,  that  the  owners 
are  entitled  to  a  partition  of  the  undivided  land  with  its  ac- 
cretions, on  the  equitable  ground  of  a  mistake  as  to  the  ex- 
istence of  a  part  of  the  subject-matter  of  the  former  suit. 

11. Conveyance  of  Land — River  Boundary — Presumption 

— Evidence.  If  a  private  owner  grant  land,  bounding  it 
generally  upon  a  river,  the  presumption  that  the  grant  will 
carry  title  as  far  as  he  owns  is  rebuttable,  the  question  being 
purely  one  of  intention;  and  when  the  intention  is  ascer- 
tainable from  the  record  of  a  proceeding,  or  the  face  of  an 
instrument,  other  evidence  is  inadmissible. 

Error  from  Wyandotte  district  court;  E.  L.  Fischer, 
judge.    Opinion  filed  May  12,  1906.    Affirmed. 

Miller,  Buchan  &  MiUer,  C.  F.  Hutchings,  S.  D. 
Hutchings,  and  Thomas  J.  White,  for  plaintiffs  in  er- 
ror; H.  M.  Meriwether,  pro  ae. 

Ro88ington,  Smith  &  Histed,  William  B.  Trembley, 
William  L.  Wood,  J.  O.  Fife,  Frank  Hagerman,  and 
Edward  C.  Wright,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  in  the  district  court  was  one 
of  ejectment  and  partition.  In  1857,  pursuant  to  treaty 
stipulations  with  the  Wyandotte  Indians,  the  United 
States  patented  to  Silas  Armstrong  a  tract  of  land,  ir- 
regular in  shape,  lying  in  the  fork  of  the  Missouri  and 
Kansas  rivers  north  of  Turkey  creek,  and  containing 
some  274.7  acres.    The  land  was  low  bottom-land,  of 

33—78  KAN. 
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the  peculiar  formation  which  characterizes  the  valley 
of  the  Missouri  river  in  this  region,  and  subject  to  the 
vicissitudes  which  result  from  the  conduct  of  that 
capricious  stream.  By  purchase  and  descent  various 
parties  acquired  undivided  interests  in  this  land.  In 
some  instances  quantities  in  acres  were  conveyed,  to 
be  derived  from  the  undivided  holdings  of  the  grantors. 
By  the  close  of  the  year  1866  some  twenty-five  differ- 
ent parties  claimed  to  be  tenants  in  common  of  the 
tract,  and  on  January  23,  1867,  a  suit  was  brought  in 
the  district  court  of  Wyandotte  county  to  partition  it. 
The  petition  designated  the  land  as  ''all  that  parcel  of 
land  lying  in  the  fork  of  the  Missouri  and  Kansas  riv- 
ers and  between  the  Missouri  state  line  and  the  Kansas 
river  as  lies  north  of  Turkey  creek."  The  area  was 
estimated  at  "about  250  acres,  more  or  less." 

On  April  11,  1867,  the  court  ordered  that  "for  the 
purpose  of  ascertaining  the  quantity  of  land  included 
in  the  boundaries  mentioned  in  the  petition  of  said 
plaintiffs  a  survey  of  the  same  be  made,  and  it  being 
represented  that  John  Runk,  jr.,  is  a  competent  person 
to  make  said  survey,  he  is  hereby  empowered  to  make 
the  same  and  report  by  Saturday  morning  next."  On 
April  13, 1867,  a  decree  of  partition  was  entered,  which 
describes  the  land  as  it  is  described  in  the  petition,  and 
which  closes  by  ordering  a  writ  in  due  form  to  be  is- 
sued to  the  sheriff  of  Wyandotte  county,  commanding 
him  by  the  oath  of  three  judicious  and  disinterested 
freeholders  named  to  cause  "the  same  said  land"  to  be 
set  off  and  partitioned  among  the  parties  found  by  the 
court  to  be  entitled  tq  portions  thereof. 

On  September  26,  1867,  the  partition  conmiissioners 
made  their  report.  Those  who  were  entitled  to  acre 
quantities  were  given  shares  out  of  the  undivided  in- 
terests of  their  grantors.  In  the  description  of  various 
allotments  boundary-lines  are  described  as  running  "to 
the  east  bank  of  the  Kansas  river;  thence  down  the 
same,"  etc.;  and  "to  the  west  bank  of  the  Missouri 
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river;  thence  down  the  same,"  etc.;  and  on  the  plat 
accompanying  the  report  a  number  of  lots  are  extended 
from  river  to  river.  The  commissioners'  report  con- 
cludes with  the  following  statements: 

"By  a  survey  which  was  made  of  the  lands  during 
the  April  term  of  the  first  district  court,  A.  D.  1867,  they 
were  found  to  contain  208.4  acres,  upon  which  a  di- 
vision was  based.  ...  A  careful  survey,  made 
during  the  month  of  July  last,  shows  that  owing  to 
the  waste  by  the  washing  away  of  the  banks  of  the 
Missouri  and  Kansas  rivers  the  quantity  of  the  land 
has  decreased  to  200  acres. 

"The  allotments  are  proportional  to  this  in  quantity, 
and  give  an  area  to  Thomas  Ewing,  jr.,  of  18.63  acres ; 
Calhoun  heirs,  16.84  acres ;  Graham,  8.28  acres ;  Arm- 
strong heirs,  34.58  acres;  James,  54.42  acres;  Wood, 
20.94  acres;  William  Weer's  heir,  25.13  acres;  Swope, 
9.06  acres ;  and  the  Union  Pacific  railway,  E.  D.,  11.58 
acres. 

"The  accompanying  plat,  hereto  attached,  represents 
the  allotments,  with  the  courses  and  distances  marked 
on  the  lines,  and  the  several  areas  in  acres  and  hun- 
dredths of  an  acre." 

The  report  of  the  commissioners  was  confirmed  by 
the  court  on  October  15,  1867,  and  no  action  having 
been  taken  to  review  the  proceedings,  they  became 
final. 

Subsequently  to  the  partition  suit  the  Missouri  river 
continued  to  encroach  upon  those  allotments  of  which 
it  formed  the  boundary,  and  in  order  to  prevent  their 
lands  from  washing  away  the  several  owners  entered 
into  a  contract  with  James  F.  Joy  to  deed  him  certain 
tracts  bordering  upon  the  stream,  and  extending  back 
for  quantity,  in  consideration  of  his  riprapping  the 
river-bank.  The  agreement  is  dated  in  August,  1868, 
and  the  work  was  completed  within  a  few  months  fol- 
lowing. Deeds  were  duly  delivered  to  Joy  whereby  he 
acquired  the  entire  Missouri  River  frontage  from  the 
mouth  of  the  Kansas  river  to  the  state  line,  except  that 
opposite  the  land  of  two  of  the  allottees  in  the  partition 
suit,  Swope  and  Ewing,  who  paid  for  their  proportion 
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of  the  work  of  riprapping  in  cash.  The  calls  in  the 
Joy  deeds  were  to  the  bank  of  the  Missouri  river,  and 
down  and  along  the  same.  Later  the  title  of  these 
riparian  owners  passed  either  mediately  or  directly  to 
the  Armour  Packing  Company,  the  Hannibal  &  St. 
Joseph  Railroad  Company,  the  Fowler  Land  Associa- 
tion, the  Metropolitan  Water  Company,  and  others. 

From  the  time  of  the  partition  down  to  the  time 
when  the  bank  was  protected  a  considerable  quantity 
of  land  along  the  channel  of  the  river  was  carried  away 
by  erosion.  The  final  survey  under  which  partition 
was  made  is  knoiJra  as  the  Miller  survey,  and  the  riprap 
bank,  or  Joy  deed  line,  lay  south  of  the  north  line  of 
the  Miller  survey,  at  distances  varying  from  200  to 
300  feet.  The  composite  map  following  indicates 
crudely  the  position  of  the  Missouri  River  bank  at  the 
time  of  the  government  survey,  the  Miller  survey  line, 
the  riprap  bank  or  Joy  deed  line,  several  of  the  allot- 
ments made  by  the  commissioners  in  the  partition  suit, 
and  affords  some  other  information  which  may  be  use- 
ful in  arriving  at  a  comprehension  of  the  case. 

From  1868  until  1889  the  deep-water  channel  of  the 
Missouri  river  lay  next  to  the  riprap  bank.  Business 
enterprises  requiring  access  to  the  river  were  estab- 
lished there.  For  a  long  time  the  Fowler  Packing  Com- 
pany maintained  a  wharf  upon  its  land  (partition  lot 
16  and  a  segment  of  lot  15),  from  which  steamboats 
loaded  and  discharged  their  cargoes,  and  all  the  com- 
merce of  the  stream  was  carried  upon  the  current 
which  pressed  against  that  bank.  About  the  year  1889 
the  main  current  was  diverted  to  the  Missouri  side  of 
the  stream.  The  old  channel  filled  up,  and  at  the  com- 
mencement of.  this  litigation  the  river  was  separated 
from  th^  old  riprap  bank  by  a  wide  stretch  of  land 
many  acres  in  extent. 

This  suit  relates  to  land  lying  north  of  the  Miller 
survey  line  and  between  that  line  and  the  river  where 
it  now  runs.    The  plaintiffs  are  persons  who  have  ob- 
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tained  title  by  purchase  or  descent  from  the  allottees 
in  the  partition  suit  other  than  those  who  were  given 
acre  quantities,  and  for  all  purposes  of  the  case  may 
be  termed  tenants  in  common  of  the  Armstrong  grant. 
The  defendants  may  be  designated  as  purchasers  of 
those  portions  of  the  Armstrong  grant  which  are 
shown  by  the  report  of  the  commissioners  in  the  parti- 
tion suit  to  border  upon  the  Missouri  river.  With  them 
are  joined  some  of  the  cotenants  of  the  plaintiffs. 

The  plaintiffs  claim  that,  following  unusual  rains, 
the  ice  in  the  Missouri  and  Kansas  rivers  broke  up 
early  in  the  year  1867,  after  the  partition  proceedings 
were  begun,  and  formed  a  gorge  near  the  confluence 
of  the  streams.  A  stage  of  extraordinary  high  water 
followed,  and  the  Missouri  river  with  great  rapidity 
and  violence  cut  a  new  channel  through  the  tract  de- 
scribed in  the  partition  suit.  The  June  rise  succeeded, 
and  the  water  continued  high  throughout  the  year. 
The  April  survey  in  the  partition  proceedings  disclosed 
that  but  208  of  the  250  acres  of  land  remained,  and  by 
the  next  July  eight  acres  of  that  had  washed  away. 
Consequently  200  acres,  and  no  more,  were  partitioned, 
the  allotments  being  made  proportional  to  that  quan- 
tity. Upon  the  subsidence  of  the  flood  in  1868  a 
portion  of  the  Armstrong  grant  which  had  been  sub- 
merged, and  which  had  been  cut  off  from  the  parti- 
tioned land  by  the  new  channel  of  the  river,  reap- 
peared in  the  form  of  an  island,  upon  both  sides  of 
which  the  water  flowed,  the  great  volume,  however, 
passing  through  the  channel  and  continuing  to  erode 
the  bank  until  the  Joy  deed  line  was  reached.  The 
size  of  this  island  increased  by  accretions  to  it  upon 
all  sides.  About  the  year  1889  some  of  the  defendants 
placed  obstructions  out  in  the  channel  of  the  stream 
which,  together  with  other  artificial  means,  caused  the 
main  current  to  be  deflected  to  the  opposite  shore.  For 
some  time  the  water  lay  in  pools  along  the  channel 
next  to  the  riprap  bank,  but  these  at  last  disappeared 
and  the  island  expanded  to  the  mainland. 
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The  plaintiffs  say  they  were  not  deprived  of  their 
land  by  the  action  of  the  river  in  the  year  1867,  or  by 
the  partition  proceedings,  or  by  any  other  means,  and 
that  all  of  such  land  with  its  accretions  has  been  re- 
stored to  them  unpartitioned  and  in  identifiable  form. 

The  defendants  dispute  the  facts  furnishing  the 
foundation  of  the  plaintiffs'  claim.  They  dispute  some 
of  the  legal  principles  invoked  in  aid  of  such  claim,  and 
they  deny  the  applicability  of  other  principles  essential 
to  its  support.  Further  than  this,  they  assert  that  the 
plaintiffs  are  estopped  from  claiming  that  all  the  land 
of  the  Armstrong  grant  was  not  partitioned,  and  are 
estopped  from  denying  that  the  partition  allotments 
have  followed  the  recession  of  their  movable  boundary 
— ^the  river  itself — ^to  its  present  location. 

Upon  a  trial  by  jury  the  plaintiffs  and  those  defend- 
ants who  are  cotenants  with  them  were  awarded  land 
indicated  by  the  shaded  portion  of  the  map.  The  court 
rendered  judgment  upon  the  verdict,  and  reserved  the 
matter  of  partition  pending  this  proceeding  in  error. 
The  jury  returned  answers  to  a  large  number  of  special 
questions  covering  practically  all  of  the  paramount 
facts.  The  special  findings  show  that  in  1856  the  Arm- 
strong grant  contained  274.7  acres.  When  the  parti- 
tion suit  was  commenced  it  contained  250  acres,  more 
or  less.  A  new  channel  was  cut  through  the  land  in 
controversy  by  the  high  waters  of  the  Missouri  river 
in  1867;  the  land  in  controversy  was  suddenly  and 
perceptibly  submerged  by  the  violent  rise  of  the  river 
in  that  year;  the  ice-gorge  of  that  year  caused  the 
river  to  cut  a  new  channel  and  to  wash  away  the  bank ; 
the  cutting  and  the  washing  away  of  the  bank  between 
Kaw  point  (the  point  of  land  at  the  junction  of  the 
rivers)  and  the  state  line  was  not  done  in  the  usual 
manner  of  cutting  along  the  banks  of  the  Missouri 
river ;  the  new  channel  varied  from  200  to  300  feet  in 
width,  and  after  it  was  cut  was  the  main  channel  of 
the  river. 
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The  jury  further  found  that  in  1865  or  1866  the 
Missouri  river  began  to  wash  away  the  bank  forming 
the  border  of  the  Armstrong  grant,  and  in  1866  and 
1867  the  land  caved  into  the  river  and  washed  away 
quite  rapidly;  but,  as  distinguished  from  this  process, 
a  portion  of  the  land  was  cut  off  by  the  new  channel 
of  1867  and  left  lying  to  the  north  of  it  in  the  form  of 
an  island.  The  land  so  cut  off  was  from  100  to  200 
feet  wide  and  from  800  to  1000  feet  long.  It  lay  some 
600  or  700  feet  out,  measuring  from  the  line  the  river 
reached  when  the  south  bank  was  riprapped,  and  the 
south  boundary  of  partition  lot  18,  if  extended,  would 
.  have  about  crossed  its  northwest  point.  No  island  was 
in  existence  between  the  mouth  of  the  Kansas  river  and 
the  state  line  when  the  partition  suit  was  commenced. 
The  one  formed  as  described  continued  in  existence  at 
all  times  up  to  1891  or  1892,  when  the  water  ceased  to 
flow  in  the  channel  separating  it  from  the  mainland. 

The  findings  also  state  that  the  high  water  continued 
during  the  entire  season  of  1867.  During  the  flood 
the  island  referred  to  was  entirely  submerged.  The  top 
of  it  was  scoured  off  and  washed  away.  It  did  not  re- 
appear until  the  water  had  subsided  the  next  year,  and 
then  it  presented  itself  as  a  new  formation  of  sand,  or 
sand  and  soil,  which  afterward  supported  a  growth  of 
willows  and  weeds  for  some  of  the  time.  In  later  years 
it  was  frequently  submerged,  and  its  configuration 
changed  somewhat,  but  it  remained  visible  at  all  times 
in  low  stages  of  water.  (In  answer  to  one  of  the 
numerous  and  pertinacious  special  questions  upon  this 
subject  the  jury  used  the  expression  "very  low  water.") 

The  jury  further  found  that  a  portion  of  the  land  in 
controversy  was  formed  by  accretions  to  the  island. 
Prior  to  1889  an  accretion  of  sand,  or  sand  and  soil, 
formed  in  front  of  partition  lot  18,  about  100  feet 
wide  at  Kaw  point.  In  that  year  what  is  known  as 
the  water-works  dike  was  constructed  in  the  river  by 
one  of  the  defendants,  the  Metropolitan  Water  Com- 
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pany,  commencing  100  feet  from  the  riprap  bank.  At 
the  time  the  dike  was  built  no  deposits  had  begun  to 
form  in  front  of  lots  12,  13,  and  14.  An  accretion  also 
formed  in  front  of  lots  15  and  16,  but  to  the  time  of 
bringing  suit  it  had  extended  only  250  feet  (less  than 
the  width  of  the  channel  between  the  mainland  and  the 
island) .  After  the  dike  was  constructed  the  river  ran 
around  the  end  of  the  island  in  a  south^sterly  direc- 
tion, in  a  channel  lying  north  of  it.  The  Ohio  Avenue 
sewer,  of  Kansas  City,  Kan.,  was  extended  to  this 
channel  in  1889,  but  the  river  ceased  ,to  run  there,  and 
by  1892  it  had  entirely  filled  up,  the  river  having  re- 
ceded beyond  the  government-survey  line  of  1856. 

These  findings  are  conclusive  upon  the  facts  to  which 
they  relate,  and  require  consideration  in  the  light  of 
the  legal  doctrines  of  avulsion,  submergence  and  reap- 
pearance, and  accretion  and  reliction,  to  determine  the 
rights  of  the  parties  to  the  action.  The  verdict  being 
a  general  one,  the  evidence  favorable  to  the  plaintiffs 
and  consistent  with  the  special  findings  controls  in  all 
matters  not  covered  by  the  findings  themselves. 

In  the  year  1867  the  Missouri  river  formed  the 
boundary  between  the  state  of  Missouri  and  the  state 
of  Kansas  at  the  place  in  question.  The  stream  was 
navigable,  constituted  a  public  highway  between  the 
two  states,  and  under  the  legal  policy  of  each  title  to 
its  bed  was  vested  in  them,  the  dividing  line  being  the 
center  of  the  main  channel. 

The  courses  of  rivers  being  determined  by  the  opera- 
tion of  the  elements  according  to  natural  laws,  they  are 
subject  to  changes  of  location.  If  the  change  in  the 
position  of  a  navigable  river  dividing  the  territory  of 
two  states  be  by  gradual  and  imperceptible  encroach- 
ment, or  insensible  recession,  so  that  the  process  cannot 
be  detected  while  it  is  going  on,  the  boundary  follows 
the  shifting  thread  of  the  stream.  But  if  from  storm 
or  flood  or  other  known  violent  natural  cause  there  be 
a  sudden,  visible  irruption  of  the  water,  whereby  the 
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lands  upon  one  side  are  degraded  or  submerged  or  a 
new  channel  is  cut  for  the  stream,  the  boundary  re- 
mains stationary  at  its  former  location,  and  the 
boundaries  of  riparian  owners  whose  lands  have  been 
affected  remain  unchanged.  These  principles  are  ele- 
mentary in  the  law.  The  books  teem  with  learning 
upon  the  subject,  and  the  collation  of  authorities  would 
be  a  work  of  supererogation.  (McBride  v.  Stemwe- 
den,  72  Kan.  608,  83  Pac.  822.) 

It  is  argued,  however,  that  because  of  its  crooked 
course,  the  velocity  of  its  current,  the  friable  character 
of  its  banks  and  the  quicksand  substratum  of  the  adja- 
cent soil  it  is  characteristic  of  the  Missouri  river  that 
large  pieces  of  upland  should  suddenly,  visibly  and 
perceptibly  break  off,  plunge  into  the  water,  and  be 
swept  away;  and  from  this  fact  it  is  concluded  that 
the  law  of  avulsion  cannot  be  applied  to  the  conduct  of 
this  stream,  or  at  least  that  it  governs  only  in  "ox-bow" 
cases  like  Cooley  v.  Golden,  117  Mo.  33,  23  S.  W.  100, 
21  L.  R.  A.  300,  Missouri  v.  Nebraska,  196  U.  S.  23,  25 
Sup.  Ct.  155,  49  L.  Ed.  372,  and  Nebraska  v.  Iowa,  143 
U.  S.  359,  12  Sup.  Ct.  396,  36  L.  Ed.  186.  If  this  river 
be  distinguished  from  others  by  the  violence  and  ra- 
pidity with  which  it  invades  the  lands  adjacent  to  its 
course,  the  findings  of  the  jury  are  explicit  upon  the 
point  that  the  Armstrong  grant  was  not  ravaged  in  the 
usual  manner  of  cutting  along  its  banks,  and  a  clear 
distinction  is  made  between  the  caving  and  washing 
away  of  marginal  soil  and  the  phenomena  of  this  case. 
The  ice-dam  in  the  stream  added  an  unusual  and  aggra- 
vating feature.  Nothing  short  of  the  liberated  energy 
of  gorged  water  at  flood-tide  could  have  produced  the 
tremendous  results  described  in  the  testimony  support- 
ing the  special  findings.  It  is  said  that  after  the  water 
gained  headway  it  went  through  the  land  with  a  rush, 
tearing  out  the  earth  in  massive  blocks  5,  10,  20,  25 
and  30  feet  in  width  and  sometimes  40,  50  and  300 
feet  long,  felling  forest-trees  and  otherwise  devasta- 
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ting  the  tract,  so  that,  upon  an  abatement  of  the  inun- 
dation, in  place  of  farm  land  a  river  channel  100  yards 
wide  separated  a  denuded  island  from  the  shore. 

The  argument  for  the  limitation  of  the  avulsion  doc- 
trine was  made  in  favor  of  the  abolition  of  the  law  of 
accretion  from  the  valley  of  the  Missouri  river  in  the 
cases  of  Missouri  v.. Nebraska  and  Nebraska  v.  Iowa, 
supra.  The  court  held,  however,  that,  notwithstand- 
ing the  greater  rapidity  of  changes  here  than  else- 
where, the  fundamental  principles  of  the  law  were  not 
affected. 

In  the  case  of  St.  Louis  v.  Rutz,  138  U.  S.  226,  11 
Sup.  Ct.  337,  34  L.  Ed.  941,  the  litigation  arose  out  of 
circumstances  much  less  extraordinary  than  those  con- 
nected with  the  flood  of  1867,  but  the  rights  of  the 
parties  were  solved  upon  the  theory  of  an  avulsion. 
The  facts  were  that  the  washing  away  of  the  banks  of 
the  Mississippi  river  opposite  the  city  of  St.  Louis  usu- 
ally occurred  at  the  time  of  the  spring  floods,  which 
varied  in  duration  but  lasted  from  four  to  eight  weeks. 
Each  flood  usually  carried  away  a  strip  of  land  from 
off  the  river-bank  250  to  300  feet  in  width,  the  loss  of 
which  could  be  perceived  in  its  progress.  As  much  as 
a  city  block  would  be  cut  off  and  washed  away  in  a  day 
or  two,  and  masses  of  earth  from  ten  to  fifteen  feet  in 
width  frequently  caved  off,  fell  into  the  river  and  were 
washed  away  at  one  time.    The  court  said : 

"By  findings  of  fact  6  to  9  the  sudden  and  percep- 
tible loss  of  land  on  the  premises  conveyed  to  the  plain- 
tiff, which  was  visible  in  its  progress,  did  not  deprive 
Blumenthal,  as  riparian  proprietor,  of  his  fee  in  the 
submerged  land,  nor  in  any  manner  change  the  boun- 
daries of  the  surveys  on  the  river  front,  as  they  existed 
in  1865,  when  the  land  commenced  to  be  washed  away. 

"It  is  contended  by  the  defendant,  not  only  that  the 
plaintiff  never  had  any  title  to  the  bed  of  the  river,  but 
that,  when  the  dry  land  of  which  he  was  in  possession 
was  swept  away  by  the  river  and  ceased  to  exist,  his 
ownership  of  that  land  also  ceased  to  exist.  It  is  laid 
down,  however,  by  all  the  authorities,  that,  if  the  bed 
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of  the  stream  changes  imperceptibly  by  the  gradual 
washing  away  of  the  banks,  the  line  of  the  land  bor- 
dering upon  it  changes  with  it ;  but  that,  if  the  change 
is  by  reason  of  a  freshet,  and  occurs  suddenly,  the  line 
remains  as  it  was  originally.  This  principle  is  recog- 
nized by  the  supreme  court  of  Illinois,  in  Buttenuth  v. 
St  Louis  Bridge  Company,  123  111.  535,  546,  17  N.  E. 
439,  5  Am.  St-  Rep.  545,  in  these  words :  'The  law,  as 
stated  by  law-writers,  and  in  the  adjudged  cases,  seems 
to  be,  that  where  a  river  is  declared  to  be  the  boundary 
between  states,  although  it  may  change  imperceptibly, 
from  natural  causes,  the  river,  as  it  runs,  continues  to 
be  the  boundary.  But  if  the  river  should  suddenly 
change  its  course,  or  desert  the  original  channel,  the 
rule  of  law  is,  the  boundary  remains  in  the  middle  of 
the  deserted  river-bed.'  "    (Page  245.) 

In  the  case  of  City  of  Chicago  v.  Ward,  169  HI.  392, 
48  N.  E.  927,  38  L.  R.  A.  849,  61  Am.  St.  Rep.  185,  the 
testimony  disclosed  that  the  building  of  certain  piers 
in  the  city  of  Chicago  had  the  effect  of  throwing  a 
strong  current  of  the  Chicago  river  against  the  shore 
of  Lake  Michigan,  which  gradually  undermined  the 
bank.  Upon  the  occasion  of  storms  the  bank  would 
fall,  sometimes  five,  ten  and  thirty  feet  in  width  at  a 
time,  and  sometimes  as  much  as  100  feet  would  be 
washed  away  in  a  single  storm.  The  court  held  that 
the  boundaries  of  the  land  were  not  changed,  quoting 
among  other  authorities  Hargrave's  Law  Tracts,  36, 
37,  as  follows : 

''  'If  a  subject  hath  land  adjoining  the  sea,  and  the 
violence  of  the  sea  swallow  it  up,  but  so  that  yet  there 
be  reasonable  marks  to  continue  the  notice  of  it,  or, 
though  the  marks  be  defaced,  yet  if  by  situation  and 
extent  of  quantity  and  bounding  upon  the  firm  land 
the  same  can  be  known,  though  the  sea  leave  this  land 
again,  or  it  be  by  art  or  industry  regained,  the  subject 
does  not  lose  his  property;  and  accordingly  it  was  held 
by  Cooke  and  Foster,  M.  (7  Jac.  C.  B.),  though  the  in- 
undation continue  forty  years.  .  .  .  But  if  it  be 
freely  left  again  by  the  reflux  and  recess  of  the  sea  the 
owner  may  have  his  land  as  before,  if  he  can  make  it 
out  where  and  what  it  was,  for  he  cannot  lose  his  pro- 
priety of  the  soil,  though  it  be  for  a  time  be(x>me  part 
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of  the  sea  and  within  the  admiral  jurisdiction  while  it 
so  continues.' "    (169  111.407.) 

The  conclusion  of  the  court  was  expressed  thus :  , 

"Under  the  authorities,  and  according  to  all  reason- 
able deductions  from  legal  principles,  we  must  hold 
that  the  title  to  these  lands  submerged  by  the  action  of 
Lake  Michigan  was  not  lost,  and  that  by  their  subse- 
quent reclamation  the  city  has  completely  reasserted 
its  title  thereto,  as  such  title  stood  at  the  time  of  the 
dedication  of  the  respective  plats  thereof."  (Page 
408.) 

In  volume  3  of  Famham  on  Waters  and  Water 
Rights,  section  848,  it  is  said : 

"In  case  the  river  shifts  its  position  so  as  to  sub- 
merge land  on  one  shore,  the  question  is  one  of  bound- 
ary. As  seen  in  the  preceding  section,  if  the  change 
in  the  river-channel  is  sudden,  titles  of  the  opposite 
proprietors  are  not  changed,  but  if  it  is  gradual  and 
imperceptible,  the  middle  thread  of  the  river  remains 
the  boundary-line.  ...  It  will  be  remembered 
that  the  rule  that  the  thread  of  the  stream  remains  the 
boundary  regardless  of  changes  is  based  on  the  fact 
that  the  law  presumes  that  the  river  does  not  change. 
This  presumption  should  not  be  permitted  to  overcome 
an  obvious  and  well-established  fact.  Therefore,  if 
the  change  does  not  come  within  the  definition  of 
gradual  and  imperceptible,  but  the  land  is  rapidly 
washed  away  on  one  side  and  formed  on  the  other,  the 
fiction  should  give  way  to  the  fact,  and  the  owner 
should  not  lose  title  to  his  property.  The  title  to  the 
land  itself  is  of  more  importance  than  the  riparian 
right  of  access  to  the  water  or  convenience  of  having  a 
natural,  rather  than  a  mathematical,  boundary;  and 
rules  which  were  made  for  convenience  should  not  be 
permitted  to  wrest  the  title  to  land  from  its  true 
owner." 

These  authorities  are  sufficient  to  show  that  the 
events  of  1867  are  clearly  comprehended  within  the 
meaning  of  the  term  "avulsion,"  and  it  is  not  neces- 
sary that  time  be  spent  refining  upon  the  words 
"gradual"  and  "imperceptible,"  or  in  framing  new 
definitions  to  fit  the  varying  facts  of  different  cases. 
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They  further  show  that  it  is  not  necessary  that  the 
river  should  be  "annihilated'*  in  its  old  bed  and  "repro- 
duced in  its  new  bed" — ^borrowing  an  expression  from 
Vattel. 

If  the  earth  where  Doctor  Wood's  house  stood  had 
not  been  swept  away  by  the  torrent,  if  his  fences  had 
not  gone  down  the  stream,  if  his  corn-field  had  re- 
mained undisturbed,  and  that  part  of  the  Armstrong 
grant  cut  off  by  the  new  channel  had  not  been  stripped 
of  its.  vegetation,  there  would  be  no  contention  now 
that  a  portion  of  the  land  had  not  been  partitioned. 
The  fact  of  its  submergence  and  the  formation  of  new 
land  on  the  old  site  makes  no  difference  in  the  rights 
of  the  parties. 

"If  the  sea  swallow  land,  if  the  bounds  can  be  ascer- 
tained the  owner  may  have  them  again  if  they  are  sub- 
sequently left  to  dry  or  are  regained  by  him.  And  if 
the  former  extent  of  land  can  he  known,  it  shall  be  re- 
turned to  the  owner."  (Hale,  De  Jure  Maris,  ch.  4; 
2  RoUe's  Abr.  168.) 

"When  the  denudation  of  the  soil  by  the  water  is 
sudden  and  perceptible,  the  title  is  not  changed. 
.  .  .  If  navigable  waters,  owned  by  the  crown  or 
state,  suddenly  encroach  upon  private  lands  adjoining, 
and  there  are  marks  by  which  their  limits  can  be  de- 
termined, the  title  to  the  soil  thus  covered  remains  in 
the  former  owner,  and  upon  the  recession  of  the  water 
it  is  restored  as  his  property.  Though  the  overflow 
continues  for  forty  years,  yet  if  the  water  recedes  the 
owner  has  his  land  again."  (Gould,  Waters,  3d  ed., 
§  158.) 

In  volume  3  of  Farnham  on  Waters  and  Water 
Rights,  section  848,  it  is  said: 

"When  the  title  to  the  bed  of  the  water  is  in  the 
public  the  sudden  submergence  of  a  parcel  of  land  on 
the  foreshore  does  not  destroy  the  title  of  the  private 
owner  if  within  a  reasonable  time  it  can  be  reclaimed 
and  the  former  boundaries  established." 

These  texts  are  supported  by  the  decisions  of  the 
courts,  and  undoubtedly  express  the  true  rule  of  law. 
The  case  of  Mtdry  v.  Norton  et  al.,  100  N.  Y.  424,  3  N, 
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E.  581,  53  Am.  Rep.  206,  is  a  leading  one  upon  this  sub- 
ject.   The  syllabus  reads : 

"Land  lost  by  submergence  may  be  regained  by  re- 
liction, unless  the  submergence  has  been  followed  by 
such  a  lapse  of  time  as  precludes  the  identity  of  the 
land  from  being  established. 

"If,  after  a  submergence,  the  water  disappears  from 
the  land  either  by  its  gradual  retirement  or  the  eleva- 
tion of  the  land  by  natural  or  artificial  means,  the  pro- 
prietorship returns  to  the  original  owner. 

"No  lapse  of  time  during  which  the  submergence  has 
continued  bars  the  right  of  the  owner  to  enter  upon  the 
land  reclaimed  and  assert  his  proprietorship  when  the 
identity  can  be  established  by  reasonable  marks,  or 
by  situation,  extent  of  quantity  or  boundary  on  the 
firm  land. 

"And  so  if  an  island  forms  upon  the  land  submerged, 
it  belongs  to  the  original  owner." 

In  the  opinion  it  was  said : 

"It  is  not,  however,  every  disappearance  of  land  by 
erosion  or  submergence  that  destroys  the  title  of  the 
true  owner,  or  enables  another  to  acquire  it,  for  the 
erosion  must  be  accompanied  by  a  transportation  of  the 
land  beyond  the  owner's  boundary  to  effect  that  result, 
or  the  submergence  followed  by  such  a  lapse  of  time 
as  will  preclude  the  identity  of  the  property  from  being 
established  upon  its  reliction.  Land  lost  by  submerg- 
ence may  be  regained  by  reliction,  and  its  disappear- 
ance by  erosion  may  be  returned  by  accretion,  upon 
which  the  ownership  temporarily  lost  will  be  regained. 
.  .  .  A  case  quite  in  point  is  referred  to  by  the  re- 
spondent's counsel  as  arising  in  Delaware  in  1815,  de- 
cided by  the  court  of  common  pleas  upon  a  learned 
opinion  by  Judge  Wilson,  a  copy  of  which  is  attached 
to  the  plaintiff's  brief.  The  case  does  not  seem  to  be 
elsewhere  reported.  It  arose  over  the  ownership  of 
an  island  caUed  'Wilson's  Bar,'  which  had  been  created 
by  alluvion  upon  land  formerly  contained  within  the 
boundaries  of  an  island  called  Little  Tinnicum,  but 
which  at  some  time  had  been  worn  away  by  the  ocean. 
The  court  say:  The  right  to  the  new  island  and  also 
to  land  gained  by  alluvion  or  dereliction,  all  of  which 
are  governed  by  the  same  principle,  follows  the  right 
to  the  soil  which  is  covered  by  the  water.  Though  the 
surface  of  the  lower  part  of  Little  Tinnicum  was  de- 
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stroyed  by  the  force  of  the  winds  and  the  waves,  and 
it  was  consiequently  overflowed  by  the  water  of  the 
river,  yet  the  owner  did  not  lose  the  propriety  of  the 
remaining  land  covered  by  the  water  if  it  was  regained 
either  by  natural  or  artificial  means,  it  continued  to 
belong  to  the  original  proprietor.'  The  earth  deposited 
on  it  became  his  by  the  right  of  alluvion,  and  of  course 
this  island  formed  on  it  by  such  deposit  became  his. 
And  though  it  probably  has  extended  beyond  the  limits 
of  the  old  island,  the  addition  is  plainly  alluvion/  " 
(Pages  484,  485.) 

The  Delaware  decision  referred  to  (Morris  v. 
Brooke,  Del.  Com.  PL,  July,  1815)  has  been  printed  in 
volume  58  of  the  American  Reports,  at  page  215. 

In  the  recent  case  of  Hughes  et  al.  v.  Heirs  of  Bimey 
et  al,  107  La.  Ann.  664,  32  South.  30,  the  principle  un- 
der consideration  was  applied  to  land  uncovered  by  the 
recession  of  the  waters  of  "Lake  Centennial"  from  a 
portion  of  De  Soto  point,  opposite  Vicksburg.  The  so- 
called  lake  was  an  enlargement  of  the  Mississippi  river 
which  was  formed  by  a  cut  made  through  the  tongue 
of  land  in  1876.  The  water  was  drawn  off,  and  the  lake 
gradually  filled  up,  by  the  river  making  another  cut  to 
a  point  further  down  the  stream  in  1898.  The  opinion 
was  based  on  the  standard  authorities,  and  the  syllabus 
reads: 

"If,  after  submergence,  the  water  disappears  from 
the  land,  either  by  gradual  retirement,  or  by  the  ele- 
vation of  the  land  by  natural  or  artificial  means,  and 
its  identity  can  be  established  by  reasonable  marks, 
or  by  situation,  extent,  quantity,  or  boundary-lines,  the 
proprietorship  returns  to  the  original  owner." 

In  the  case  of  St  Louis  v.  Rutz,  138  U.  S.  226,  11 
Sup.  Ct.  837,  34  L.  Ed.  941,  it  was  said: 

"It  is  laid  down  by  all  the  authorities  that,  if  an 
island  or  dry  land  forms  upon  that  part  of  the  bed  of 
a  river  which  is  owned  in  fee  by  the  riparian  proprie- 
tor, the  same  is  the  property  of  such  riparian  proprie- 
tor. He  retains  the  title  to  the  land  previously  owned 
by  him  with  the  new  deposits  thereon."     (Page  245.) 
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The  same  rule  applies  to  titles  held  by  the  United 
States. 

"Island  No.  42  in  the  Missouri  river,  within  the 
present  state  of  Missouri,  was  surveyed  by  the  United 
States  in  1820,  and  then  contained  about  fifty  acres. 
Subsequently  during  floods  it  was  submerged,  and  a 
portion  of  the  surface  was  washed  away;  but  on  the 
subsidence  of  the  waters  a  portion  of  it  reappeared, 
and  at  no  time  was  it  washed  away  to  the  level  of  the 
bed  of  the  river,  a  channel  remaining  between  the 
island  and  the  west  bank  of  the  river.  About  1880  the 
river  cut  a  new  channel,  conmiencing  above  the  island, 
and  returning  to  the  old  channel  below  it,  making  a 
curve  to  the  eastward,  which  enclosed  about  1100 
acres,  and  leaving  the  old  channel  and  the  island  dry. 
Thereafter  plaintiff  entered  the  island  as  public  land, 
and  received  a  patent  therefor  according  to  the  original 
survey.  Under  the  law  of  Missouri  the  title  of  ri- 
parian owners  on  a  navigable  stream  extends  only  to 
the  water-line.  Held,  that  the  title  of  the  United 
States  to  the  island  was  not  lost  by  the  erosion  or  sub- 
mergence, and  that,  by 'its  conveyance  after  it  reap- 
peared on  the  reliction  of  the  waters,  plaintiff  took  title 
thereto  with  the  additions  made  by  alluvion  and  accre- 
tion." (Widdicombe  v.  RosemiUer,  118  Fed.  295,  sylla- 
bus.) 

It  is  suggested  that  the  right  to  reclaim  submerged 
land  can  be  asserted  only  when  the  riparian  proprietor 
owns  to  the  thread  of  the  stream,  but  no  reason  is 
offered  in  support  of  the  suggestion,  and  none  is  ap- 
parent. If  through  some  catastrophe  the  river  make 
its  bed  upon  private  land  the  burden  should  fall  as 
lightly  upon  the  private  owner  as  possible.  It  is  suffi- 
cient for  the  state  that  control  be  retained  over  the 
stream  for  the  preservation  of  its  public  highway 
character.  More  than  this  the  state  ought  npt  to  take. 
Whatever  the  riparian  owner  lost  should  not  be  with- 
held vhen  the  water  recedes  and  the  need  of  public 
supervision  is  at  an  end.  Whether  originally  he  had 
or  had  not  some  land  already  under  water  cannot  affect 
his  rights.  The  land  when  restored  is  his  own  because 
avulsion  affects  neither  boundaries  nor  titles.    Proprie- 

34-78  KAN. 
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torship  is  not  lost  in  the  portion  covered,  and  when  it 
rises  to  the  surface,  whether  by  the  deposit  of  alluvion 
or  a  change  in  the  channel  of  the  river,  dominion  re- 
attaches as  if  it  had  never  been  suspended ;  and  what- 
ever accretions  may  have  been  added  to  the  tract  be- 
long to  its  proprietor,  as  in  ordinary  cases.  By  a 
failure  to  discriminate  between  the  effects  of  avulsion 
and  ordinary  erosion  counsel  for  defendants  have  been 
led  into  an  error  respecting  the  prevalence  of  the  doc- 
trine of  submergence  and  reappearance  in  the  region 
through  which  the  Missouri  river  flows.  Nowhere  has 
it  been  repudiated  where  the  facts  have  required  its 
application. 

Such  being  the  law  and  the  facts,  the  avulsion  of 
1867  did  not  disturb  the  boundary  between  the  state 
of  Missouri  and  the  state  of  Kansas,  and  the  boundaries 
of  the  Armstrong  grant  as  they  existed  when  the  par- 
tition suit  was  commenced  were  not  changed.  The  land 
under  the  new  channel  of  the  river,  the  island  and  the 
shoals  beyond  the  island  still  belonged  to  those  who 
owned  the  soil  before  the  flood.  This  land  has  been 
identifiable  from  the  time  the  high  water  subsided,  and 
the  limits  of  the  entire  tract  as  they  were  known  in 
1867  have  been  proved  in  this  action.  The  owners  are 
entitled  to  reclaim  it,  and  to  have  it  partitioned,  unless 
they  have  lost  title  to  it  in  some  manner  or  are  de- 
barred from  asserting  their  rights  upon  some  ground 
suggested  by  the  defendants. 

It  is  of  course  idle  to  assert  that  the  partition  pro- 
ceedings conclusively  prove  the  fact  to  be  that  the  pro- 
prietors of  the  Armstrong  grant  had  no  more  land  in 
July,  1867,  than  the  200  acres  which  were  divided. 
There  is  fair  ground  to  argue  that  the  allottees  are 
estopped  to  claim  title  to  more,  but  the  ph3rsical  ex- 
istence of  a  portion  of  the  earth's  surface  cannot  be 
annihilated  by  writing  up  a  court  record  to  that  effect. 
It  is  plain  that  the  surveyor  measured  a  tract  of  limd 
surrounded  by  three  streams,  two  of  thrai  at  least  at 
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flood  stage,  and  found  200  acres  of  land  out  of  water. 
The  partition  commissioners  believed  that  the  two 
rivers  had  permanently  appropriated  the  remainder  of 
the  tract  described  in  the  petition,  and  in  effect  so  re- 
ported. The  retirement  of  the  waters  of  the  Missouri 
river  and  the  restoration  to  its  owners  of  a  large  body 
of  land  not  included  in  the  report  were  not  contem- 
plated. The  court  and  the  parties  acted  upon  the  cir- 
cumstances as  they  then  appeared,  and  closed  the  case 
before  the  river  went  down.  Ordinary  sagacity  is  to 
be  imputed  to  them.  They  were  mistaken,  and  the  re- 
port, false  in  fact  bcicause  based  upon  conditions  erro- 
neously believed  to  be  perpetual,  does  not  stand  in  the 
way  of  the  truth. 

It  is  the  law  that  courts  will  not  allow  one  cotenant 
to  vex  those  having  estates  in  common  with  him  with 
a  multiplicity  of  suits  for  partition,  and  ordinarily  all 
the  joint  property  must  be  included  in  one  suit.  But^ 
they  own  two  tracts  they  may  voluntarily  divide  one 
of  them,  or  they  may  ask  the  court  to  divide  one  of 
them,  without  depriving  themselves  of  the  right  or 
the  court  of  jurisdiction  subsequently  to  apportion  the 
other.  Nor  will  relief  be  denied  them  if  acting  in  good 
faith  they  should  overlook  a  tract. 

"It  is  true  that  a  petition  for  a  partition  of  a  part 
of  an  estate  held  by  tenants  in  common  will  not  be  en- 
tertained against  the  objection  of  any  person  inter- 
ested. Ordinarily,  a  petition  of  this  kind  should  in- 
clude the  entire  estate  held  in  common;  but  it  does 
not  follow,  if  by  mistake,  or  by  the  consent  of  all  the 
tenants,  a  partition  has  been  made  of  a  portion  of  their 
estate,  whether  by  order  of  the  court  or  otherwise, 
that  the  court  is  powerless  to  divide  the  remainder 
on  a  petition  of  one  or  more  of  the  tenants  in  common. 
It  would  be  a  harsh  rule  that,  after  a  division  of  a  part 
of  an  estate,  partition  of  the  remainder  could  never  be 
ordered  by  the  court.  When  parties  have  acted  inno- 
cently and  fairly  in  making  or  obtaining  a  division 
which  does  not  cover  all  their  estate,  there  is  no  reason 
why  the  law  should  not  aid  them  when  they  ask  for  a 
division  of  the  remainder."  (Barnes  v.  Boardman, 
157  Mass.  479,  480,  32  N.  E.  670.) 
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(See,  also,  Adams  v.  Hopkins,  144  Cal.  19,  77  Pac. 
712 ;  Richardson  v.  Ruddy,  10  Idaho,  151,  77  Pac.  972.) 

Likewise,  if  parties  have  acted  innocently  and  fairly, 
and  a  portion  of  the  estate  described  in  the  petition 
and  ordered  to^  be  partitioned  has  been  omitted  from 
the  report  of  the  commissioners  under  a  mistake  as  to 
the  facts,  there  is  no  reason  why,  upon  discovery  of  the 
true  state  of  affairs,  they  should  not  have  the  right  to 
bring  suit  in  equity  to  enforce  the  decree  as  to  the  re- 
mainder as  the  exigencies  of  the  case  and  the  interests 
of  the  parties  require  {Bank  v.  Kingman,  62  Kan.  571, 
64  Pac.  65,  and  authorities  there  cited ;  Wadlumis  et  ai. 
V.  Gay,  73  111.  415),  or  else  be  permitted  to  avail  them- 
selves of  the  more  direct  remedy  of  an  ordinary  suit 
for  partition  of  the  omitted  part,  in  which  the  equitable 
right  to  relief  may,  under  the  practice  in  this  state,  be 
fully  investigated.  The  enforcement  of  any  other  rule 
would  breed  deserved  contempt  for  the  formalism  of 
the  law,  and  prove  it  to  be  a  tyrant  over  the  fortunes 
of  men  rather  than  a  servant  in  the  accomplishment 
of  their  just  and  blameless  desires.  Conceding  to  the 
partition  proceedings  that  for  which  the  defendants 
argue — ^the  effect  of  mutual  deeds — still  if  parties  are 
mistaken  as  to  the  quantity  of  land  they  actually  own, 
and  the  disparity  is  great  enough  to  challenge  the  at- 
tention of  a  court  of  conscience,  relief  may  be  granted. 

"Where  plaintiff  and  his  two  cotenants  attempted  to 
partition  their  land  under  a  mutual  mistake  that  it  only 
consisted  of  seventeen  acres,  when  in  fact  they  owned 
fifty-two  acres,  and  one  of  them  refused  to  execute 
deeds,  and  thereafter  defendant  purchased  the  land  ex- 
cept plaintiff's  interest,  claiming  ownership  of  the  en- 
tire fifty-two  acres  except  the  five  and  two-thirds  acres 
first  deeded  to  plaintiff,  there  was  such  disparity  be- 
tween the  quantity  of  land  believed  by  all  the  parties 
to  exist  and  that  which  they  actually  owned  that  plain- 
tiff was  entitled  to  relief  on  the  ground  of  mutual  mis- 
take, and  hence  a  judgment  in  partition  awarding 
plaintiff  an  equal  one-third  of  the  remainder  of  the 
land  was  proper."  (CartmeU  v.  Chambers,  54  S.  W. 
[Tex.  Civ.  App.]  362,  syllabus.) 
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The  principle  upon  which  this  decision  is  based  is 
fundamental  in  the  law  of  contracts. 

''In  cases  of  mutual  mistake  going  to  the  essence  of 
the  contract  it  is  by  no  means  necessary  that  there 
should  be  any  presumption  of  fraud.  On  the  contrary 
equity  will  often  relieve,  however  innocent  the  parties 
may  be.  Thus  if  one  person  should  sell  a  messuage  to 
another,  which  was  at  the  time  swept  away  by  a  flood 
or  destroyed  by  an  earthquake  without  any  knowledge 
of  the  fact  by  either  party,  a  court  of  equity  would  re- 
lieve the  purchaser  upon  the  ground  that  both  parties 
intended  the  purchase  and  sale  of  a  subsisting  thing, 
and  implied  its  existence  as  the  basis  of  their  contract.'' 
(1  Story's  Eq.  Juris.^  13th  ed.,  §  142.) 

The  same  principle  should  govern  if  the  conditions 
were  reversed  and  the  parties  innocently  but  errone- 
ously believed  the  messuage  had  washed  away.  The 
head-notes  to  the  report  of  the  case  of  Ross  v.  Arm- 
strong, 25  Tex.  (Supp.)  354,  in  volume  78  of  the 
American  Decisions,  page  574,  give  the  gist  of  the  de- 
cision as  follows : 

"Under  joint  adventure  between  holder  of  head-right 
certificate  and  locator  to  secure  patent  to  government 
land,  and  to  divide  the  land  when  acquired,  if,  after 
securing  the  grant  and  dividing  the  land,  it  is  discov- 
ered that  part  of  the  land  which  the  government  has 
thus  granted  had  been  previously  appropriated  by  older 
title,  the  partition  is  one  upon  a  mistake  of  facts  from 
which  equity  will  relieve. 

''It  is  a  general  rule  in  equity  that  an  act  done  or 
contract  made  under  mistake  or  ignorance  of  material 
fact  is  voidable  and  relievable  against  in  equity,  when 
such  mistake  or  ignorance  constitutes  a  material  in- 
gredient in  the  contract,  or  the  motive  of  the  act  done 
by  the  parties,  and  disappoints  their  intention  by  a* 
mutual  error." 

The  obligation  to  abide  a  judgment  and  refrain  from 
a  second  suit  is  affected  by  the  same  considerations : 

"There  is  no  doubt  respecting  the  general  correct- 
ness of  the  proposition  expressed  in  the  maxim,  *nemo 
debet  bis  vexari  pro  una  et  eadem  causa.' 

"This  rule,  however,  is  not  of  universal  application. 
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The  origin  and  object  of  the  rule  were  the  prevention 
of  the  vexations  incident  to  a  multiplicity  of  suits, 
which  the  law,  equally  as  much  as  equity,  abhors. 

"The  principle  above  asserted  finds  more  familiar 
expression  in  the  statement  that  a  party  shall  not  split 
his  cause  of  action. 

"Now,  it  is  quite  obvious,  that  such  prohibition  pre- 
supposes knowledge  of  the  constituent  elements  of  the 
cause  of  action  sought  to  be  unwarrantably  divided. 
If  this  be  true,  and  it  be  true  also  that  the  law  does  not 
require  what  is  impossible,  then  it  must  needs  follow, 
that  a  party  should  not  be  precluded  in  consequence  of 
a  former  action,  if  such  action  were  brought  in  una- 
voidable ignorance  of  the  full  extent  of  the  wrongs  re- 
ceived or  injuries  done.  Any  other  conclusion  would 
be  reached  only  through  sanctioning  the  rankest  in- 
justice. 

"In  Farrington  v.  Payne,  15  Johns.  432,  the  ques- 
tion is  asked :  'Suppose  a  trespass,  or  a  conversion  of 
a  thousand  barrels  of  flour,  would  it  not  be  outrageous 
to  allow  a  separate  action  for  each  barrel?'  Undoubt- 
edly it  would.  But  in  such  a  case,  where  the  owner  is 
ignorant  of  the  extent  of  his  loss,  would  it  not  be  far 
more  outrageous  to  allow  a  recovery  of  one  barrel,  to 
prevent  the  recovery  of  the  remaining  nine  hundred 
and  ninety-nine? 

"This  question  will  meet  with  an  affirmative  re- 
sponse in  every  honest  heart."  (Moran  v.  Plankinton 
et  al,  64  Mo.  387,  338.) 

(See,  also,  Alexander  v.  Bridgford,  59  Ark.  195,  27 
S.  W.  69 ;  Gedney  v.  Gedney,  160  N.  Y.  471,  55  N.  E.  1.) 

A  mistake  in  a  division  line  in  a  decree  of  partition 
originating  in  the  report  of  the  referees  which  was 
confirmed  without  objection  will  be  corrected  in  equity. 
(Smith  V.  Butler,  11  Ore.  46,  4  Pac.  517.)  Equity  will 
likewise  take  jurisdiction  to  correct  a  decree  of  fore- 
closure from  which  a  lot  has  been  omitted  by  mistake. 
(Snyder  v.  Ives,  42  Iowa,  157.)  And  the  fact  that  the 
cause  in  which  a  mistake  occurs  has  been  taken  to  the 
supreme  court  and  the  judgment  affirmed  will  not  de- 
feat the  exercise  of  such  power.  (Partridge  &  Co.  v. 
Harrow  and  Harrow,  27  Iowa,  96,  99  Am.  Dec.  643.) 

It  is  true  that  the  partition  proceedings  are  conclu- 
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sive  in  reference  to  the  nature  and  extent  of  the  titles 
of  the  respective  parties.  The  decree  that  they  are  ten- 
ants in  common  cannot  be  impeached  to  show  that  one 
or  more  of  them  owned  in  severalty.  Nor  can  any  of 
them  take  advantage  of  a  second  proceeding  to  make 
a  claim  for  compensation  for  improvements  which 
should  have  been  asserted  in  the  first  instance.  (Forder 
V.  Davis,  38  Mo.  107 ;  Bobb  v.  Graham,  89  Mo.  200,  1 
S.  W.  90;  Spitts  v.  Wells,  18  Mo.  468;  Burger  v.  Beste, 
98  Mich.  156,  57  N.  W.  99;  Cane  v.  The  Rock  River 
Canal  Company,  15  Wis.  179 ;  Janes  v.  Brovm,  48  Iowa. 
568.)  So,  if  the  commissioners  had  established  a 
right  of  way  to  some  of  the  allotments  another  could 
not  now  be  claimed,  and  if  a  strip  of  land  had  been  left 
undivided  for  the  purpose  of  furnishing  to  some  of  the 
allottees  free  access  to  their  premises  the  fact  could 
not  now  be  disputed.  (Carey  v.  Rae,  58  Cal.  159; 
Miller  v.  The  City  of  Indianapolis  et  al.,  123  Ind.  196, 
24  N.  E.  228;  Turpin  et  al.  v.  Dennis,  139  111.  274,  28 
N.  E.  1065.) 

In  the  case  of  Miller  v.  The  City  of  Indianapolis 
et  al.,  swpra,  it  was  said : 

"In  their  report  to  the  court  the  commissioners  re- 
ported that  they  had  divided  the  land  intended  for  par- 
tition into  lots,  blocks,  streets,  and  alleys,  and  in  their 
report  of  partition  they  informed  the  court  that  they 
had  assigned  to  each  of  the  parties  interested  in  said 
land  his  or  her  share  in  the  same  in  severalty.     No 

Eerson  examining  these  proceedings  would  be  led  to 
elieve  that  any  portion  of  the  land  described  therein 
was  left  undivided,  but,  on  the  contrary,  when  examin- 
ing the  plat  in  connection  with  the  report  of  the  com- 
missioners in  partition,  and  the  judgment  of  the  court 
thereon,  would  be  led  to  the  belief  that  the  strip  in 
controversy  was  intended  as  a  sixty-foot  street,  fur- 
nishing an  outlet  for  the  blocks  abutting  thereon. 
.  .  .  The  property  adjoining  this  strip  has  passed 
into  the  hands  of  third  parties.  ...  To  permit  the 
appellant  to  say  now  that  this  strip  was  left  by  the 
commissioners  as  undivided  land,  and  was  not  in- 
tended as  a  street,  would  be  obviously  unjust  to  those 
who  purchased  the  property  on  the  faith  of  the  plat 


Digitized  by  VnOOQ IC 


536  SUPREME  COURT  OF  KANSAS. 

Fowler  v.  Wood. 

and  the  partition  proceeding.  We  do  not  think  the 
court  erred  in  refusing  to  admit  this  offered  t^ti- 
mony."   (Pages  206,  207.) 

None  of  these  cases,  however,  which  are  referred  to 
because  cited  by  counsel  for  defendants,  reaches  to 
the  marrow  of  this  controversy,  which  relates  not  to 
what  the  commissioners'  report  includes  but  to  what 
it  disregarded.  The  report  shows  that  200  acres,  and 
no  more,  of  the  land  described  in  the  petition  were 
partitioned.  A  flood  prevented  the  division  of  the  re- 
mainder. The  commissioners  led  the  court  and  the 
parties  to  believe  that  the  omitted  territory  had  washed 
away.  It  was  under  water  at  the  time,  and  remained 
so  until  the  next  year.  The  parties  were  not  at  fault 
in  relying  upon  the  statement  of  the  commissioners  as 
true.  They  were  all,  however,  mistaken.  The  mistake 
involved  the  existence  of  a  large  portion  of  the  sub- 
ject-matter of  the  suit.  Belief  in  its  non-existence  led 
them  to  take  no  further  account  of  it.  Therefore, 
under  the  ancient  and  well-established  principles  of 
equity  jurisprudence,  the  plaintiffs  are  entitled  to  re- 
lief unless  the  defendants  will  be  deprived  of  some  right 
to  the  land;  and  under  the  liberal  rules  of  procedure 
prevailing  in  this  state  the  question  may  be  determined 
in  an  action  for  the  possession  and  partition  of  the 
tract  excluded  from  the  former  report. 

The  defendants  cite  the  leading  authorities  to  the 
effect  that  when  a  private  individual  grants  property 
belonging  to  him,  and  bounds  it  generally  upon  a 
stream,  the  presumption  is  he  does  not  intend  to  re- 
serve any  land  between  the  upland  and  the  stream, 
and  if  his  property  extend  beyond  the  water-line  the 
presumption  is  the  grant  will  carry  title  as  far  as  he 
owns.  The  subject  is  discussed  in  volume  3  of  Fam- 
ham  on  Waters  and  Water  Rights,  section  852.  As 
stated  by  the  author  just  referred  to  (section  855), 
the  presumption  ordinarily  indulged  is  rebuttable,  the 
question  being  purely  one  of  intention.  When  the  in- 
tention is  ascertainable  from  the  face  of  an  instru- 
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ment  or  a  record,  other  evidence  is  not  admissible,  and 
under  the  well-understood  rule  the  court  must  make 
the  interpretation  and  not  the  jury. 

The  full  intention  of  the  court  and  the  parties  to  the 
partition  proceeding  is  clearly  expressed.  No  land 
whatever  north  of  the  Miller  survey  line  was  par- 
titioned or  conveyed,  for  the  stated  reason  that  none 
remained.  It  had  washed  away.  The  meaning  is  as 
clear  as  if  the  line  had  'been  established  at  a  granite 
escarpment  instead  of  a  navigable  river.  In  the  theory 
of  the  law  one  form  of  earth  sculpture  is  as  enduring 
as  another.  The  bank  of  a  river  is  a  monument  the 
same  as  the  face  of  a  cliff.  The  presumption  is  that 
it  does  not  change,  and  dominion  may  be  limited  as 
conclusively  by  a  river-bank  as  by  any  other  natural 
object.  The  allotments  were  intentionally  made  pro- 
portional to  a  residue  of  200  acres,  and  the  proposition 
that  the  design  was  that  the  six  allottees  whose  pro- 
portional shares  touched  the  river  should,  because  of 
that  fact,  receive  some  fifty  acres  more  of  unparti- 
tioned  common  land  is  not  worthy  of  discussion.  No 
land  was  reserved  between  the  partitioned  land  and 
the  river.  Lot  18  was  first  conveyed  by  a  description 
limited  as  follows : 

"As  set  apart  to  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division,  by  the  judgment  and  decree 
of  court  in  the  case  of  Thomas  Ewing,  jr.,  et  al.,  v. 
William  Weer  et  al.,  at  the  April  term,  1867,  of  the 
first  judicial  district  in  and  for  the  county  of  Wyan- 
dotte, Kansas,  numbered  on  the  appearance  docket  of 
said  court  911,  as  remains  of  record  and  on  plat  in 
cause  numbered  18." 

Lot  16  was  first  conveyed  as  "the  same  land  desig- 
nated as  lot  16,  as  shown  on  the  plat  in  case  No.  911, 
Thomas  Ewing,  jr.,  et  aL,  v.  William  Weer  et  al.,  in 
the  first  judicial  district  court,  Wyandotte  county,  Kan- 
sas, and  set  apart  to  said  Swope  in  said  suit,  the  papers 
and  records  in  which  case  are  here  referred  to  for 
description  of  said  lot  16."    Lot  15  was  first  conveyed 
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by  deeds  which  limited  the  grant  to  a  part  of  lot  15  in 
the  plat  in  the  partition  suit  of  Thomas  Ewing,  jr., 
et  al.,  V.  William  Weer  et  al.,  such  plat  being  on  file 
in  the  clerk's  office  of  the  first  judicial  district  of 
Kansas,  in  Wyandotte  county.  A  further  reference  in 
these  deeds  to  a  plat  of  the  city  across  the  Kansas 
river,  which  by  its  own  outlines  and  by  the  certificates 
of  the  surveyor  and  the  dedicating  party  excludes  this 
land,  added  no  certainty  to  the  specific  description 
already  given;  and  to  say  that  the  decorative  sketch 
upon  this  plat — no  doubt  satisfactory  to  the  artistic 
taste  of  the  draftsman — ^was  seized  lipon  by  the 
grantor  as  the  indisputable  mark  by  which  he  could 
evince  a  determination  to  give  to  James  F.  Joy  land 
which  Joy  was  trying  to  keep  covered  by  the  water 
of  a  navigable  river  involves  a  flight  of  fancy  which 
the  court  hesitates  to  attempt.  Other  primary  con- 
veyances of  partition  allotments  are  equally  conclu- 
sive. No  purpose  to  deed  undivided  interests  in  other 
land  owned  by  numerous  tenants  in  common  can  be 
interpolated. 

Some  of  the  defendants  make  no  point  that  their 
deeds  carried  with  them  title  to  undescribed  land  by 
implication,  and  the  position  of  the  others  is  quite  in- 
consistent with  the  very  substantial  and  meritorious 
claim  that  they  were  purchasers  of  tracts  bordering 
upon  a  navigable  river  whose  bed  belonged  to  the 
state,  and  hence  that  they  took  title  only  to  its  margin. 
(Wood  V.  Fowler,  26  Kan.  682,  40  Am.  Rep.  830; 
Peuker  v.  Canter,  62  Kan.  363,  63  Pac.  617.) 

It  is  entirely  clear  that  several  of  the  defendants 
made  their  purchases  from  a  desire  to  secure  a  loca- 
tion upon  the  main  navigable  channel  of  the  Missouri 
river.  Believing  they  had  secured  a  permanent  front- 
age of  that  character,  they  have  expended  fortunes  in 
the  improvement  of  their  estates.  To  be  cut  off  from 
the  river  is  an  incalculable  hardship,  and  the  plaintiffs 
will  not  be  allowed  to  interfere  in  any  wrongful  way 
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with  the  riparian  rights  of  the  defendants.  What, 
then,  are  the  riparian  rights  of  the  defendants?  Mani- 
festly those  of  access  to  the  stream,  accretions  to  their 
shores,  and  land  left  by  the  reliction  of  the  water  from 
such  shores. 

From  the  findings  of  the  jury  it  fairly  appears  that 
the  building  of  the  water-works  dike  deflected  the 
main  channel  of  the  Missouri  river  from  the  land  of 
the  defendants,  and  that  none  of  their  land  protruded 
northward,  either  by  accretion  to  it  or  by  the  recession 
of  the  water  from  it,  beyond  the  line  of  the  Miller  sur- 
vey. The  little  that  is  lacking  in  the  findings  is  abun- 
dantly supplied  by  the  evidence  given  in  connection 
with  that  upon  which  the  findings  are  based.  It  is  to 
the  effect  that  the  water  company  drove  a  double  row 
of  piling  across  the  main  channel  of  the  river  flowing 
between  the  island  and  the  riprap  bank,  obstructing 
the  current  and  diverting  it  to  the  north  side  of  the 
island.  Sand  and  sediment  settled  below  the  dike  and 
formed  a  bar  across  the  channel,  which  then  com- 
menced to  fill  up.  Because  the  current  had  always 
scoured  the  riprap  bank  the  progress  of  accretion 
while  the  channel  was  filling  was  from  the  island 
toward  that  bank,  until  a  slough,  and  then  pools  of 
water  next  to  that  bank,  were  all  that  remained  of  the 
stream.  After  the  water-works  dike  was  constructed 
the  city  sewer  was  extended  to  reach  flowing  water. 
Later  the  harbor  line  was  established  at  the  end  of 
the  dike,  to  which  an  addition  had  meantime  been 
made;  considerable  reclamation  work  and  dumping  of 
material  into  the  stream  helped  to  clog  it,  but  much 
of  plaintiffs'  land  was  uncovered  by  the  initial  work 
of  diversion. 

It  is  useless  to  discuss  the  irreconcilable  conflicts 
in  the  testimony  bearing  upon  these  important  ques- 
tions. They  have  been  settled  by  the  findings  and 
verdict  of  the  jury  adversely  to  the  defendants.  All 
the  evidence  in  the  3000  pages  of  the  record  favorable 
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to  the  plaintiffs  is  brought  to  the  aid  of  the  findings 
and  the  verdict.  It  is  abundant  to  support  every 
claim  the  plaintiffs  make,  and  the  court  is  now  con- 
cerned with  nothing  but  the  rules  of  law  governing 
the  case. 

If  the  title  to  the  bed  of  the  river  had  been  in  the 
state,  and  had  not  remained  in  the  plaintiffs  because 
of  the  avulsion  of  1867,  the  piling  in  question  would 
have  constituted  a  purpresture,  abatable  by  a  suit  in 
equity  at  the  instance  of  the  state.  (ReveU  v.  The  Peo- 
ple, 177  111.  468,  52  N.  E.  1052,  43  L.  R.  A.  790,  69  Am. 
St.  Rep.  257.)  As  it  is,  it  was  an  obstruction  to  navi- 
gation and  a  public  nuisance.  Besides  this  the  deflec- 
tion of  the  river  by  means  of  it  invaded  the  private 
right  of  every  individual  entitled  to  the  flow  of  the 
water  past  his  land.  The  water  company  had  the  right 
to  protect  its  land  against  inroads  of  the  stream;  it 
had  the  right  to  secure  the  100  feet  of  accretion  to 
its  land ;  and  it  had  the  right  to  erect  all  improvements 
necessary  to  secure  and  promote  commerce,  navigation, 
fishing,  and  other  uses  of  the  stream  as  navigable 
water.  But  it  could  not  destroy  the  stream  itself.  All 
the  courts  agree  that  even  wharves,  which  are  indis- 
pensable to  navigation,  cannot  be  extended  beyond  the 
line  of  navigability  and  will  not  be  endured  if  they 
constitute  a  nuisance  in  fact.  (City  of  Madison  v. 
Mayers  and  others,  97  Wis.  399,  73  N.  W.  43,  40  L.  R. 
A.  635,  and  note,  p.  642,  65  Am.  St.  Rep.  127.) 

The  claim  of  the  water  company,  stripped  of  all 
sophistry,  reduces  to  the  demand  that  it  may  remove 
the  stream  from  its  channel  to  some  remote  locality 
and  then  appropriate  the  plaintiffs'  land  in  order  to 
obtain  access  to  the  water;  and  the  claim  of  the  other 
defendants,  similarly  denuded,  is  that  because  the 
water  company  has  preyed  upon  them  they  are  licensed 
to  prey  upon  the  plaintiffs.  Manifestly  such  is  not  the 
law.  The  syllabus  of  Halsey  v.  McCormick,  18  N.  Y. 
147,  reads : 

"Where  the  water  is  diverted  by  artificial  means» 
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and  not  imperceptibly,  from  the  land  of  a  proprietor 
bounded  by  low- water  mark,  he  acquires  no  title  to  the 
derelict  bed  of  the  stream." 

In  the  opinion  it  was  said : 

"McCormick  deepened  the  bed  of  the  stream  on  the 
south  side,  and  placed  stones  along  the  center  so  as  to 
confine  the  water  in  the  channel  thus  deepened,  and 
by  this  means  the  land  in  question  was  left  bare.  He 
may  have  been  guilty,  by  these  acts,  of  a  violation  of 
the  riparian  rights  of  the  plaintiff  or  his  grantors,  but 
I  know  of  no  rule  of  law  which  would  constitute  an 
illegal  act  of  the  kind  a  transfer  of  the  title."  (Page 
149.) 

In  Lewis  v.  Lumber  Company,  113  N.  C.  55, 18  S.  E. 
52,  the  area  of  an  island  in  a  swamp  had  been  enlarged 
by  drainage.    It  was  said : 

"Such  enlargement  of  the  original  island  by  arti- 
ficial means  was  not  an  accretion  that  inured  to  the 
plaintiff's  benefit,  and,  if  not,  it  was  competent  as  in 
all  such  cases  to  show  the  original  low-water  line  as 
defining  the  limits  of  the  island  when  granted. 
Tiedeman,  §685  et  aeq.;  Malone,  Real  Prop.  258." 
(Page  61.) 

In  volume  1  of  the  third  edition  of  Wood  on  Nui- 
sances, section  494,  the  text  reads : 

"Every  proprietor  of  land  exposed  to  the  inroads  of 
the  sea  may  erect  on  his  own  land  groins,  or  other  rea- 
sonable defenses,  for  the  protection  of  his  land  from 
the  inroads  of  the  sea.  .  .  .  But  a  man  has  no 
right  to  do  more  than  is  necessary  for  his  defense,  and 
to  make  improvements  at  the  expense  of  his  neighbor." 

In  the  cases  of  Tatum  v.  City  of  St.  Louis,  125  Mo. 
647,  28  S.  W.  1002,  and  Whyte  v.- St  Louis,  153  Mo. 
80,  54  S.  W.  478,  the  trustee  of  a  riparian  owner, 
and  later  the  assignee  of  the  rights  of  such  owner, 
sought  to  recover  from  the  city  itself  accretions 
formed  by  the  acts  of  the  city  and  by  a  railroad  com- 
pany over  which  the  plaintiff  had  no  control,  and 
declarations  of  law  in  favor  of  the  plaintiff  were 
made.  In  the  case  of  Steers  v.  City  of  Brooklyn,  101 
N.  Y.  51,  4  N.  E.  7,  a  wrongful  structure  was  given  to 
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the  riparian  owner,  in  front  of  whose  land  it  had  been 
erected,  as  an  accretion.    The  court  said : 

"The  wrong-doer  should  gain  nothing  by  his  wrong, 
and  justice  cannot  be  done  to  the  upland  owner  except 
by  awarding  to  him,  as  against  the  wrong-doer,  the 
accretion  attached  to  his  soil  as  an  extension  thereof. 
(Ledyard  v.  Ten  Eyck,  36  Barb.  102,  125 ;  Langdon  v. 
Mayor,  etc.,  93  N.  Y.  129 ;  Mtdry  v.  Norton,  100  N.  Y^ 
424,  3  N.  E.  581;  Gould,  Waters,  §§  123,  124,  128,  148, 
158 ;  Angell,  Tide-waters,  249.) " 

It  is  equally  clear  that  the  defendants  other  than 
the  water  company  cannot  keep  for  their  own  use 
accretions  to  plaintiffs'  land.  Peter  may  not  be  plun- 
dered to  recompense  Paul.  Especially  is  this  true 
since  the  other  defendants  had  a  right  to  redress- 
against  the  water  company.  In  the  case  of  Fidmer  v, 
WiUiams,  122  Pa.  St.  191,  15  Atl.  726,  1  L.  R.  A.  603, 
9  Am.  St.  Rep.  88,  a  riparian  owner  filled  up  the  chan- 
nel of  a  river  running  between  an  island  and  the  land 
of  an  opposite  proprietor.  The  party  wronged  was. 
awarded  damages  for  the  injury  special  to  himself, 
the  court  holding  the  maxim,  sic  utere  tuo  ut  alienum 
non  Ixdas,  to  be  clearly  applicable.  Upon  a  subse- 
quent appeal  of  the  same  case  the  court  said : 

"The  diversion  of  the  stream  was  an  injury  to  his 
land  that  was  direct,  peculiar,  and  not  shared  with  the 
general  public.  It  was  as  clearly  actionable  as  the 
diversion  of  a  stream  passing  over  his  land.  Whoever 
brought  about  such  diversion  so  as  to  deprive  him  of 
the  advantages  of  his  location,  whatever  they  were,  in- 
flicted a  pecuniary  wrong  upon  him.  The  manner  in 
which  the  diversion  is  brought  about  is  not  important. 
It  might  be  accomplished  by  means  of  elaborate  works 
arranged  to  carry  the  stream  elsewhere,  or  it  might  be 
effected  by  filling  up  the  channel  so  as  to  compel  it  to 
seek  another.  The  result  accomplished  and  the  injury 
inflicted  would  be  the  same.  The  lower  riparian  owner 
would  be  deprived  of  the  natural  advantages  which 
ownership  of  the  land  at  that  point  gave  him,  by  the 
unlawful  act  of  another;  and  he  would  have  a  right  to 
call  upon  the  wrong-doer  to  repair  the  wrong  done  him 
by  restoring  the  stream  to  its  channel  or  making  com- 
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pensation  for  its  loss."  (WiUiams  [Appellant]  v.  Fid- 
mer,  Appellant,  151  Pa.  St.  405,  414,  25  Atl.  108,  31 
Am.  St.  Rep.  767.) 

In  the  case  of  City  of  Georgetovm  v.  The  Alexandria 
Canal  Company,  &c.,  37  U.  S.  91,  9  L.  Ed.  1012,  the 
syllabus  reads : 

"The  Potomac  river  is  a  navigable  stream,  or  part 
of  the  jus  publicum;  and  any  obstruction  to  its  naviga- 
tion would,  upon  the  most  established  principles,  be  a 
public  nuisance.  A  public  nuisance  being  the  subject 
of  criminal  jurisdiction,  the  ordinary  and  regular  pro- 
ceeding at  law  is  by  indictment  or  information,  by 
which  the  nuisance  may  be  abated,  and  the  person  who 
caused  it  may  be  punished.  A  court  of  equity  may 
take  jurisdiction  in  cases  of  public  nuisance,  by  an  in- 
formation filed  by  the  attorney-general.  If  any  par- 
ticular individual  shall  have  sustained  special  dam- 
age from  the  erection  of  it,  he  may  maintain  a  private 
action  for  such  special  damage ;  because,  to  that  extent, 
he  has  suffered  beyond  his  portion  of  injury,  in  com- 
mon with  the  community  at  large." 

Citations  of  authority  to  the  same  effect  might  be 
multiplied.  Therefore  the  fact  that  the  navigable 
channel  of  the  river  has  been  diverted  from  alongside 
the  defendants'  land  by  the  means  described  gives 
them  no  right  to  appropriate  the  plaintiffs'  premises 
in  order  to  preserve  their  riparian  privileges.  They 
must  acquire  title  to  the  coveted  tract  in  some  manner 
recognized  by  law. 

Upon  their  own  theory  of  the  case,  the  defendants' 
purchases  being  bounded  upon  a  navigable  river,  they 
took  no  title  beyond  the  bank,  the  bed  of  the  river  be- 
longing to  the  state.  If  so  they  could  obtain  title  to  no 
part  of  the  bed  of  the  stream,  nor  to  any  land  forma- 
tions upon  the  bed  of  the  stream,  except  by  grant, 
which  they  did  not  receive,  or  by  the  processes  of  ac- 
cretion and  reliction.  It  is  a  matter  of  no  concern  to 
the  defendants  who  may  own  that  which  is  not  theirs ; 
and  since  the  title  of  the  plaintiffs  was  not  taken  away 
by  the'catastrophe  of  1867  the  defendants  are  limited 
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to  precisely  the  same  methods  of  acquisition  as  if  the 
bed  of  the  river  belonged  to  the  state. 

Accretions  must  consist  of  deposits  formed  against, 
and  added  to,  the  bank.  In  Lord  Hale's  treatise,  "De 
Jure  Maris  et  Brachiorum  Ejusdem,"  it  is  said : 

"Let  us  now  come  to  the  maritima  incrementa,  viz. : 
Alluvio  maris;  receasus  maris;  et  insula  maris. 

"(1)  For  the  jiis  dUuvionis,  which  is  in  an  increase 
of  the  land  adjoining  by  the  projection  of  the  sea  cast- 
ing up  and  adding  sand  and  slubb  to  the  adjoining 
land,  whereby  it  is  increased,  and  for  the  most  part  by 
insensible  degrees." 

Chapters  5  and  6  of  this  valuable  tract,  from  which 
the  quotation  is  made,  are  reprinted  in  volume  16  of 
the  American  Reports,  at  page  54  et  seq.  The  defini- 
tion of  Mr.  Justice  Gantt,  given  in  hammers  v.  Nissen, 
4  Neb.  245,  notes  this  characteristic: 

"An  accretion  to  land  is  the  imperceptible  increase 
thereto  on  the  bank  of  a  river  by  alluvion,  occasioned 
by  the  washing  up  of  sand  or  earth,  or  by  dereliction 
as  when  the  river  shrinks  back  below  the  usual  water- 
mark; and  land  so  formed  by  addition  belongs  to  the 
owner  of  the  land  immediately  behind  it."    (Syllabus.) 

In  the  case  of  Wallace  v.  Driver,  61  Ark.  429,  33  S. 
W.  641,  31  L.  R.  A.  317,  it  was  said : 

"According  to  the  cases  we  have  cited,  the  high- 
water  mark,  as  thus  defined,  being  the  boundary-line 
of  the  riparian  owner  in  this  state,  is  the  point  at  which 
the  formation  of  all  lands  acquired  by  him  by  accre- 
tion must  begin.  A  formation  of  alluvion  beginning 
at  any  other  point  would  belong  to  the  state  or  other 
party."     (Page  435.) 

In  the  case  of  Holman  v,  Hodges,  112  Iowa,  714,  84 
N.  W.  950,  58  L.  R.  A.  673,  84  Am.  St.  Rep.  367,  a  bar 
formed  on  the  bed  of  the  Missouri  river,  which  in- 
creased in  size  until  it  became  fit  for  agriculture  and 
finally  joined  the  shore.    The  opinion  reads : 

"Without  setting  out  the  evidence  in  detail,  it  is 
enough  to  say  that  the  formation  of  the  bar  or  island 
has  been  entirely  distinct  from  any  accretion  to  the 
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shore.  It  arose  near  the  middle  of  the  river,  though 
probaUy  east  of  the  thread  of  the  then  main  current, 
without  any  connection  with  the  Iowa  shore,  and  was 
gradually  added  to  by  accretion  or  reliction  until  an 
island  of  the  proportions  mentioned  was  formed.  Not 
only  is  this  true,  but  the  conclusion  seems  inevitable 
from  the  circumstance  shown  that  the  additions  to 
plaintiffs'  land,  whether  from  accretion  thereto  or  the 
receding  of  the  waters,  have  resulted  from  the  forma- 
tion of  the  island.  Its  existence  undoubtedly  changed 
the  main  current  of  the  river,  and  by  its  growth  to 
the  northeast  gradually  cut  off  the  stream  formerly 
flowing  between  it  and  the  shore.  Whether  this  be 
true,  however,  need  not  now  be  determined.  It  is 
enough  for  the  purposes  of  this  case  that  the  land  be- 
yond the  channel  last  mentioned  was  formed  inde- 
pendently of  plaintiffs'  land.  It  then  never  became 
part  of  their  lots  through  the  process  of  accretion  or 
reliction.  ...  It  is  said  that,  even  though  it  [the 
state]  may  have  owned  the  island  when  surrounded  by 
water,  that  title  moved  from  beneath  it  as  the  river  re- 
ceded, and  the  land  became  plaintiffs'  as  soon  as  con- 
nected with  shore.  It  is  conceded  that  no  authorities 
have  been  found  announcing  such  a  doctrine,  and  we 
have  been  unable  to  discover  any  case  awarding  a 
riparian  owner  land  because  connected  to  his  own, 
save  when  this  has  occurred  through  the  imperceptible 
accretion  or  the  reliction  thereof  by  the  gradual  re- 
ceding of  the  waters."    (Pages  715,  716.) 

In  the  case  of  Linthicum  v.  Coan,  64  Md.  439,  2  Atl. 
826,  54  Am.  Rep.  775,  it  was  said : 

"If  the  land  in  question  was  formed  by  gradual  ac- 
cessions extending  from  the  shore  into  the  river,  it 
would  belong  to  the  riparian  proprietor ;  and  this  would 
be  the  case  notwithstanding  the  fact  that  by  the  influ- 
ence of  floods  and  freshets  large  deposits  of  mud  may 
have  been  made  in  the  bed  of  the  river.  These  de- 
posits would,  of  course,  materially  contribute  to  the 
formation  of  land,  and  would  hasten  the  time  when  it 
would  appear  above  the  surface  of  the  water.  But  the 
leading  characteristic  of  alluvion  is  the  gradual  exten- 
sion of  the  land  from  the  shore  into  the  water;  and 
when  this  is  the  case,  it  is  irrelevant  to  consider  the 
causes  which,  operating  beneath  the  surface  of  the 
stream,  have  brought  about  the  result.    On  the  other 
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hand,  if  land  was  formed  in  the  river,  and  extended 
inwards  toward  the  shore,  it  would  be  the  property  of 
the  plaintiff,  with  all  its  accretions."    (Page  454.) 

The  decisions  in  Posey  v.  James,  7  Lea  (Tenn.)  98, 
and  Hammond  v.  Shepard,  186  111.  235,  57  N.  E.  867, 
78  Am.  St.  Rep.  274,  were  based  upon  the  same  propo- 
sitions. In  the  case  of  Glassed  v.  Hansen,  135  Cal.  547, 
67  Pac.  964,  the  court  had  under  consideration  the 
rights  of  parties  to  an  island  which  sprang  up  in  the 
Sacramento  river,  originally  a  wide  expanse  of  navi- 
gable water,  and  by  its  own  accretions  finally  closed 
one  of  the  channels  that  separated  it  from  the  shore. 
The  patentees  of  the  shore  claimed  it.  In  the  opinion 
it  was  said: 

"The  accretions  were  to  the  island,  and  not  to  the 
lands  described  in  plaintiffs'  patent.  It  is  a  familiar 
doctrine  of  the  common  law  that  the  owner  of  land 
bounded  by  a  river,  being  exposed  to  the  danger  of  loss 
from  its  floods,  is  entitled  to  the  increment  which,  from 
the  same  cause,  may  be  gradually  annexed  to  it 
.  .  .  It  is  also  elementary  that  if  an  island  springs 
up  in  a  navigable  stream,  it  belongs  to  the  sovereign, 
and  not  to  the  owner  of  the  land  on  either  of  the  banks 
of  the  stream.  So  in  this  case  the  principle  is  the  same, 
whether  the  island  existed  at  the  time  of  the  confiima- 
tion  of  the  Mexican  grant,  or  was  afterward  formed 
in  the  river.  If  the  accretions  had  been  to  plaintiffs' 
land,  and  had  gradually  extended  to  the  island,  Jkhe 
plaintiffs  would  have  been  the  fortunate  ones,  and  the 
accretions  so  added  to  theirs  would  have  been  theirs 
in  law."    (Page  550.) 

In  King  v.  Young,  76  Me.  76,  49  Am.  Rep.  596,  hold- 
ing that  a  mussel-bed  over  which  the  water  flows  at 
every  tide  cannot  properly  be  called  an  island  but 
should  be  denominated  fiats,  under  a  colonial  ordi- 
nance, it  was  said : 

"It  seems  to  be  settled  both  in  England  and  in  this 
country  that  the  land  of  a  riparian  proprietor  may  be 
increased  by  accretion.  This  is  not  denied  by  the  de- 
fendant's counsel.  But  he  contends  that  the  increase 
must  be  gradual,  and  from  the  shore  outward ;  that  if 
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an  island  forms  at  a  distance  from  the  shore,  and  then, 
by  its  own  growth,  extends  inward  till  it  reaches  the 
shore,  such  new-made  land  will  not  become  the  prop- 
erty of  the  owner  of  the  shore;  and  in  this  we  think 
he  is  correct.  He  then  contends  that  a  mussel-bed  is 
an  island,  if  it  first  commences  to  form  at  a  distance 
from  the  shore,  and  there  first  shows  itself  above  the 
surface  of  the  water  at  ebb-tide,  leaving  sufficient 
water  between  it  and  the  shore  for  boats  to  pass,  al- 
though by  its  continued  growth  it  subsequently  extends 
to  and  connects  with  the  shore,  so  as  to  leave  no  water 
between  it  and  the  shore  at  ebb-tide.  In  this  we  think 
he  is  wrong.  W^  think  a  mussel-bed  over  which  the 
water  flows  at  every  tide  cannot  properly  be  called  an 
island.  We  think  such  formations  constitute  what  are 
called  flats;  and,  by  virtue  of  the  ordinance  of  1641-'47 
belong  to  the  owner  of  the  adjoining  land,  if  within  a 
hundred  rods  of  high-water  mark  and  so  connected 
with  the  shore  that  no  water  flows  between,  them  and 
the  shore  when  the  tide  is  out."    (Page  79.) 

The  principle  under  consideration  holds  in  the  case 
of  reliction. 

"The  formation  by  accretion  or  reliction  must  be  im- 
perceptible, and  must  be  made  to  the  contiguous  land 
so  as  to  change  the  position  of  the  water's  margin  or 
edge."  (Cooley  v.  Golden,  117  Mo.  33,  23  S.  W.  100, 
21  L.  R.  A.  300,  syllabus.) 

(See,  also.  Cox  v.  Arnold,  129  Mo.  337,  341,  31  S. 
W.  592,  50  Am.  St.  Rep.  450.) 

If  the  space  between  the  mainland  and  an  island  be 
reduced  to  a  slough,  which  fills  up  in  such  a  manner 
that  the  two  bodies  of  land  join,  the  respective  owners 
will  be  entitled  to  the  accretions  to  their  shores.  If 
the  slough  fills  up  from  the  bottom,  and  the  accretions 
do  not  begin  at  the  sides,  the  boundary  is  the  center 
of  the  slough,  as  it  was  before  the  water  left  it.  {Buse 
V.  Russell,  86  Mo.  209 ;  Minton  v.  Steele,  125  Mo.  181, 
28  S.  W.  746.)  If  an  island  be  separated  from  the 
mainland  by  the  channel  of  a  river  which  becomes  dry 
the  same  rule  obtains. 

"It  will  be  noted  that  refused  instructions  4  and  5 
announce  the  proposition  that  if  the  land  in  contro- 
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versy  was  originally  formed  in  the  Missouri  river  as 
an  island  or  sand-bar  with  a  channel  between  it  and 
the  mainland  belonging  to  plaintiff,  and  that  by  accre- 
tions to  said  bar  or  island  on  the  south  side  it  finally 
extended  to  plaintiff's  land  on  the  south  bank^  or  if  by 
the  recession  of  the  river  from  this  intervening  chan- 
nel after  the  formation  of  the  bar  or  island  the  bar 
and  the  mainland  became  connected,  then  plaintiff  be- 
came the  owner  thereof  as  an  accretion.  This  instruc- 
tion was  clearly  erroneous  in  that  it  ignores  the  funda- 
mental idea  upon  which  the  title  to  accretions  is  based, 
namely,  that  they  must  be  the  imperceptible  or  gradual 
accretions  to  the  plaintiff's  lands,  or  the  gradual  re- 
ceding of  the  river  therefrom.  If  the  accretions  were 
to  the  island  on  the  south  side,  and  to  the  mainland  on 
its  north  side,  and  by  a  change  of  the  river  they  were 
thus  brought  together,  such  a  union  of  the  two  tracts 
did  not  make  the  island  an  accretion  to  the  mainland." 
(Hahn  v.  Dawson,  134  Mo.  581,  36  S.  W.  233.) 

"Suppose  the  channel  of  the  river  between  an  island 
and  the  mainland  is  left  dry  by  the  water,  and  entirely 
filled  up  with  deposits  of  mud,  and  the  island  and  main- 
land are  at  last  one  continuous  tract  of  land,  could  the 
owner  of  either  claim  the  entire  tract?  Certainly  the 
newly  formed  land  would  belong  to  the  United  States, 
or  it  would  be  divided  between  the  opposite  owners, 
upon  the  common-law  principle,  applicable  to  non- 
navigable  streams,  of  each  going  to  the  thread  of  the 
channel,  as  it  was  before  it  was  deserted  by  the  water. 
In  the  event  supposed,  the  river  might  be  regarded  as 
ceasing  to  be  a  navigable  one,  pro  liac  vice,  or  rather  as 
being  converted,  at  the  slough  between  the  island  and 
the  shore,  into  a  non-navigable  one.  In  any  event  the 
owner  of  the  shore  could  not  claim  both  the  alluvion 
and  the  island,  nor,  vice  versa,  could  the  owner  of  the 
island  claim  the  tract  on  the  bank,  with  its  accessions 
by  alluvion,"    {Benson  v.  Morrow,  61  Mo.  345.) 

If  the  plaintiffs'  land  had  not  been  devastated  by  a 
violent  and  convulsive  process  whose  operation  was 
manifest  to  all  who  desired  to  gaze  upon  it,  and  its 
original  banks  had  been  worn  away  by  ordinary  erosion 
to  the  Joy  deed  line,  the  defendants  could  acquire  title 
to  it  only  in  the  manner  described  in  Peuker  v.  Canter, 
62  Kan.  363,  63  Pac.  617;  that  is,  by  the  outward  ex- 
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pansion  of  their  shore-line  across  it.  These  principles 
hold  whether  the  channel  separating  the  plaintiffs' 
land  from  that  of  the  defendants'  filled  on  account  of 
the  water-works  dike  or  from  some  other  cause. 

The  defendants  argue  that  the  so-called  island  was 
a  mere  sand-bar;  that  an  island,  to  be  worthy  of  the 
name,  must  have  become  elevated  above  the  bed  of 
the  stream  far  enough  to  make  it  fit  for  agricultural 
purposes ;  and  that  the  riparian  right  of  accretion  can 
attach  to  nothing  less  dignified.  It  is  not  necessary 
to  give  a  formation  on  the  bed  of  a  river  a  specific 
name  in  order  that  proprietary  rights  may  attach  to 
it.  In  many  states  lands  totally  or  partially  submerged 
are  made  the  subject  of  grant  by  the  sovereign,  in 
order  that  they  may  be  reclaimed  for  useful  purposes. 
Islands  that  arise  from  the  beds  of  streams  usually 
first  present  themselves  as  bars.  (Cooley  v.  Golden, 
117  Mo.  33,  23  S.  W.  100,  21  L.  R.  A.  300;  Cox  v.  Ar- 
nold, 129  Mo.  337,  31  S.  W.  592,  50  Am.  St.  Rep.  450; 
Perkins  v.  Adams,  132  Mo.  131,  33  S.  W.  778;  Hahn  v. 
Dawson,  134  Mo.  581,  36  S.  W.  233 ;  Moore  v.  Farmer, 
156  Mo.  33,  56  S.  W.  493,  79  Am.  St.  Rep.  504;  GlasseU 
V.  Hansen,  135  Cal.  547,  67  Pac.  964;  Holman  v. 
Hodges,  112  Iowa,  714,  84  N.  W.  950,  58  L.  R.  A.  673, 
84  Am.  St.*  Rep.  367.) 

Before  it  will  support  vegetation  of  any  kind  a  bar 
may  become  valuable  for  fishing,  for  hunting,  as  a 
shooting  park,  for  the  harvest  of  ice,  for  pumping 
sand,  and  for  many  other  well-recognized  objects  of 
human  interest  and  industry.  If  further  deposits  of 
alluvion  upon  its  borders  would  make  it  more  valuable, 
no  reason  is  apparent  why  the  law  of  accretion  should 
not  apply.  It  is  not  before  the  court  to  say  what  primi- 
tive formation  will  carry  the  right  to  accretions,  but 
the  ability  to  support  crops  certainly  is  not  the  single 
test.  In  any  event  the  rights  of  the  parties  to  this 
litigation  are  to  be  determined  as  of  the  time  the 
formation  in  the  river  and  that  against  the  shore  came 
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together*.  Before  then  the  defendants  could  not  claun 
title.  At  that  time  there  is  no  doubt  such  formations, 
whether  sand-bar,  island,  restored  land,  or  something 
else,  were  as  properly  the  subject  of  dominion  by  the 
plaintiffs  as  by  the  defendants  who  seized  them. 

The  supreme  court  of  the  state  of  Missouri,  within 
whose  jurisdiction  the  lower  course  of  this  river  lies, 
has  been  called  upon  to  deal  with  almost  every  phase  of 
this  subject.  Its  opinions  are  in  full  accord  with  the 
principles  of  law  elsewhere  recognized.  Three  brief 
quotations  are  quite  pertinent : ' 

"If  the  island  was  washed  away,  in  whole  or  in  part, 
after  it  was  surveyed  and  then  reformed  on  the  same 
bed,  the  owner  of  it,  as  it  was  before  it  was  so  washed, 
would  be  etititled  to  it,  but  if  it  was  washed  away  and 
the  land  sought  to  be  recovered  was  made  by  deposits 
to  and  against  the  survey  of  the  mainland,  then  such 
deposits  became  the  property  of  the  owner  of  the  sur- 
vey."    (Bvse  V.  Russell,  86  Mo.  209,  syllabus.) 

"The  sole  issue  made  by  the  pleadings  is  whether  the 
lands  sued  for  were  accretions  to  plaintiff's  shore-land. 
If  they  were  and  are,  he  is  entitled  to  them  without 
reference  to  whether  they  now  extend  beyond  what 
was  once  the  center  line  of  the  main  channel.  If  they 
were  not  formed  to  his  land  on  the  bank  of  the  river 
by  gradual  accretion  of  land  thereto  or  by  a  gradual 
reliction  of  the  adjoining  bed  of  the  river  by  the  re- 
ceding of  the  waters,  then  he  is  not  entitled  to  recover, 
whether  the  lands  be  called  an  island  or  a  sand-bar  or 
by  any  other  designation."  {Perkins  v.  Adams,  132 
Mo,  131, 140,  33  S.  W.  778.) 

"In  view  of  all  this  evidence  it  is  plain  that  whether 
island  45  remained  substantially  as  originally  surveyed, 
or  whether  it  was  washed  away  and  afterward  re- 
formed on  its  original  site,  it  is  too  plain  for  discussion 
that  what  is  termed  'the  island'  now  is  not  an  accre- 
tion to  section  21  or  section  16.  The  doctrine  of  accre- 
tion will  scarcely  admit  of  jumping  a  slough  forty  to 
sixty  yards  wide.  In  a  word,  there  is  nothing  saltatory 
about  accretion."  (Crandall  v.  Smith,  134  Mo.  633, 
640,  36  S.  W.  612.) 

Of  course  the  plaintiffs  were  obliged  to  recover  upon 
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the  stren^h  of  their  own  title.  This  they  did  by  con- 
necting themselves  with  the  allottees  of  the  Arm- 
stFong  grant  under  the  partition  proceedings  of  1867. 
The  views  of  the  law  herein  expressed  were  substan- 
tially given  to  the  jury  by  well-drawn  instructions. 
The  period  of  time  within  which  an  owner  may  reclaim 
land  after  it  has  been  submerged  is  not  a  question  for 
determination  in  this  action.  The  plaintiffs  show  a 
title  good  against  the  defendants.  The  state  has  not 
intervened,  and  whether  it  has  any  rights  is  immaterial 
to  the  present  decision.  If  it  really  holds  the  para- 
mount title  the  defendants  cannot  take  advantage  of 
the  fact.  (McBride  v.  Steinweden,  72  Kan.  508,  83 
Pac.  822.) 

One  hundred  and  ninety-eight  special  questions  were 
answered  by  the  jury.  The  court  has  considered  them 
all,  and  finds  them  to  be  harmonizable  with  each  other 
and  with  the  general  verdict.  Many  pitfalls  were  pre- 
pared for  the  jury  by  using  the  terms  "washing  away" 
and  "washed  away,"  but  they  made  themselves  entirely 
clear  with  reference  to  the  precise  effect  of  the  action 
of  the  water  upon  the  plaintiffs'  land.  The  argument 
that  there  was  not  sufficient  land  remaining  when  the 
partition  suit  was  conunenced  from  which  an  island 
could  be  cut  off  and  leave  208  acres  was  doubtless  sub- 
mitted to  the  jury,  the  proper  tribunal  to  determine 
the  fact. 

Eighty-eight  instructions  were  given  to  the  jury, 
and  numbers  of  requests  for  instructions  were  refused. 
The  instructions  given  and  those  refused  have  been 
examined,  and  no  error  prejudicial  to  the  defendants 
is  discovered.  In  view  of  the  findings  of  fact  several 
matters  argued  relating  to  instructions  become  imma- 
teiAal.  Defenses  were  fairly  submitted.  The  jury  evi- 
dently gave  the  water  company  full  benefit  of  its 
special  defense  that  the  accretion  in  front  of  its  lot 
abutted  upon  the  Kansas  and  not  upon  the  Missouri 
River  bank.    TJnwammted  assumptions  of  fact  were 
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not  made  in  the  instructions.  It  was  the  duty  of  the 
court,  and  not  of  the  jury,  to  interpret  the  partition 
proceedings. 

The  petition  names  a  large  number  of  persons  as 
plaintiffs,  and  describes  them  as  cotenants  of  the  tract 
sued  for.  The  verdict  was  in  favor  of  all  these  parties. 
The  petition  further  names  a  number  of  persons  as 
defendants  who  are  described  as  cotenants  with  the 
plaintiffs.  The  verdict  was  also  in  favor  of  "those  de- 
fendants who  are  tenants  in  common  with  the  plain- 
tiffs,'' evidently  meaning  those  named  in  the  petition. 
The  right  to  the  possession  of  the  land  described  was  a 
matter  of  common  interest  to  many  persons.  One  ten- 
ant in  common  may  recover  the  entire  estate  from  a 
trespasser  for  the  benefit  of  alL  Any  fractional  inter- 
est in  land  is  sufficient  upon  which  to  base  a  judgment 
of  ouster  against  a  trespasser.  This  being  true,  the 
plaintiffs  in  error  suffered  no  material  injury  because 
the  jury  did  not  catalogue  the  names  of  the  prevailing 
defendants  and  specify  the  precise  proportional  share 
of  each  plaintiff  and  prevailing  defendant.  The  plain- 
tiffs in  error  are  not  at  all  solicitous  because  the  names 
of  some  five  or  six  persons  appear  to  have  been  written 
in  the  judgment  whose  right  to  recover  may  not  be 
supported  by  the  record,  but  they  seek  to  overturn  the 
entire  judgment  because  the  verdict  is  in  the  form  de- 
scribed. This  they  cannot  do.  Some  of  the  plaintiffs 
below  may  be  injured.  The  plaintiffs  in  error  can- 
not be. 

Those  who  were  given  acre  quantities  in  the  original 
partition  suit  had  no  interest  in  the  unpartitioned  com- 
mon lands  when  their  demands  for  specific  measures 
were  satisfied.  Therefore  they  and  their  successors 
have  no  interest  in  the  litigation.  The  land  recov^ed 
is  sufficiently  described  in  the  verdict. 

The  170  assignments  of  error  in  the  briefs  have  been 
duly  considered,  and  none  of  them  requires  the  case 
to  be  tried  again.    The  foregoing  observations,  which 
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already  transcend  the  proper  limits  of  a  written  opin- 
ion, express  the  views  of  the  court  with  reference  to 
those  which  are  of  greatest  importance. 

The  judgment  of  the  district  court  is  afllrmed. 

All  the  Justices  concurring. 


W.  H.  Lewark  et  ol.,  as  Partners,  etc.,  v.  Sophu 
Parkinson. 

No.  14.404.      (86  Pac.  601.) 
SYLLABUS  BY  THE  COURT. 

1.  Common  Carriers — Owners  of  Hacks — Injury  to  Passenger. 
Proprietors  of  hacks  and  cabs  carrsring  passengers  for  hire 
are  liable  for  all  injuries  caused  by  their  failure  to  provide 
suitable  vehicles,  safe  horses  and  harness,  and  a  competent, 
careful  driver. 

2.  Unsafe  Horses  —  Defective  Harness  —  Emergency  — 

Time  for  Deliberation.  When  the  proprietors  of  a  line  of 
hacks  and  cabs  engaged  in  carrying  passengers  for  hire  are 
sued  for  damages  for  injuries  sustained  by  a  passenger  in 
a  runaway  caused  by  the  team's  becoming  frightened  and  the 
harness  breaking,  an  instruction  is  properly  refused  which 
charges  that  carriers  are  not  liable  for  a  mistaken  exercise 
of  judgment  on  the  part  of  their  servants  in  an  emergency, 
nor  for  a  failure  of  such  servants  to  act  with  the  utmost 
promptitude  when  the  circumstances  are  such  as  to  afford  no 
time  for  deliberation. 

3.  Damages — Personal  Injuries — Expenses.  Expenses  incurred 
by  an  injured  passenger,  which  resulted  from  the.  injuries, 
including  compensation  for  services  of  nurses,  are  proper 
elements  of  damages  in  an  action  against  the  carrier  in  such 
a  case,  notwithstanding  the  services  were  performed  by  a 
member  of  the  family  of  the  injured  person,  if  the  services 
were  necessary  and  the  charges  reasonable. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flann^lly,  judge.  Opinion  filed  May  12,  1906.  Af- 
firmed. 
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/.  H.  Keith,  and  Charles  Bttcher,  for  plaintiffs  in 
error. 

Benson  &  Harris,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Plaintiffs  in  error  are  proprietors  of  a 
line  of  hacks  and  cabs  operating  at  Coffeyville  as  com- 
mon carriers  of  passengers  and  baggage  between  rail- 
way depots  and  elsewhere  in  the  city.  On  the  7th 
day  of  March,  1902,  Mrs.  Parkinson,  defendant  in 
error,  who  was  seventy-two  years  of  age,  was  a  pas- 
senger in  one  of  the  cabs,  on  her  way  from  one 
depot  to  another,  and  was  injured  in  a  runaway.  She 
brought  this  action  to  recover  damages  for  the  in- 
juries sustained.  The  jury  returned  a  verdict  in  her 
favor  for  $400,  of  which  they  allowed  $150  for  ex- 
penses incurred  by  reason  of  the  injuries^  and  the  re- 
mainder for  pain  and  ^suffering.  Plaintiffs  in  error 
seek  to  reverse  the  judgment,  and  assign  numerous 
errors. 

Defendant  in  error  at  the  time  of  the  accident  was 
traveling  from  her  home  at  Pomona,  in  Franklin 
county,  to  visit  her  sons,  who  lived  at  Wagoner,  in  the 
Indian  Territory.  It  was  claimed  in  her  petition,  and 
established  by  the  evidence,  that  she  was  the  only  pas- 
senger in  the  cab  when  the  team  started  to  run,  and 
that  she  looked  out  and  saw  that  the  driver  had 
dropped  or  in  some  way  lost  the  lines.  She  says  that 
he  jumped  from  his  seat  and  ran  to  the  door  of  the 
cab,  which  was  at  the  rear,  and  opened  the  door  and 
held  his  hand  to  assist  her  in  getting  out;  that  while 
attempting  to  get  out  she  was  thrown  down  and  re- 
ceived the  injuries  complained  of.  The  answer  set  up 
contributory  negligence.  Upon  the  trial  the  driver 
testified  that  the  horses  became  frightened  at  a  large 
piece  of  paper  which  the  wind  carried  into  the  street 
in  front  of  them ;  that  one  of  the  tugs  broke,  and  then 
one  of  the  lines  broke,  and  he  jumped  off.    He  denied 
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that  he  opened  the  door  for  defendant  in  error,  or. 
that  he  did  anjrthing  to  induce  her  to  get  out,  but 
daimed  that  he  was  endeavoring  to  prevent  her  from 
doing  so. 

The  injuries  to  Mrs.  Parkinson  were  serious  enough 
to  prevent  her  from  continuing  her  journey.  She  was 
carried  into  a  private  residence  near  by  and  cared  for 
by  strangers.  Her  sons  came  at  once  from  Wagoner, 
and,  while  one  remained  to  care  for  her,  the  other 
went  back  to  Wagoner,  returning  the  next  day  with 
his  family  physician,  who  took  charge  of  defendant  in 
error.  The  court  admitted  evidence  of  the  expense 
incurred  by  the  sons  in  these  trips,  and  in  taking  their 
mother  from  Coflfeyville  to  Wagoner,  where  she  re- 
mained several  weeks,  and  also  of  the  expense  of  one 
of  the  sons  in  taking  her  later  to  her  own  home.  These 
expenses  and  the  time  of  the  sons  in  nursing  and 
caring  for  defendant  in  error  were  allowed  by  the  jury 
as  a  part  of  the  expenses  incurred.  It  is  seriously  con- 
tended that  as  the  sons  were  in  duty  bound  to  care  for 
their  mother,  and  because  it  appeared  from  the  evi- 
dence that  the  wages  of  one  of  the  sons,  who  was  em- 
ployed as  a  clerk  in  a  store,  were  paid  him  by  his  em- 
ployer during  the  time  he  claimed  to  have  cared  for 
his  mother,  it  was  error  for  the  jury  to  allow  defend- 
ant in  error  for  these  items  of  expense. 

If  defendants  below  are  liable  at  all  they  are  liable 
for  the  necessary  expense  caused  by  the  injury  to  the 
passenger,  including  traveling  expenses  made  neces- 
sary by  the  circumstances  in  which  defendant  in  error 
was  left  by  the  accident.  It  became  necessary  for  her 
sons  to  come  to  her  and  take  care  of  her  to  the  end  of 
her  journey,  and,  again,  for  some  one  to  travel  with 
her  to  her  home.  Reasonable  compensation  for  nurse 
hire  and  attendance  was  a  proper  item  of  recovery, 
notwithstanding  the  persons  who  performed  the  serv- 
ices were  relatives  who  might  have  been  bound  to  take 
care  of  her  without  compensation,  if  she  paid  or  be- 
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came  liable  for  the  expense  and  the  service  was  re- 
quired. In  Brosnan  ei  al  v.  Sweetser,  127  Ind.  1,  26 
N.  E.  555,  where  the  services  were  rendered  by  mem- 
bers of  the  family,  it  was  said : 

"If  this  be  done  by  some  good  friend  or  member  of 
the  family,  who  donated  his  services,  that  is  the  good 
fortune  of  the  appellee,  and  a  matter  with  which  the 
persons  liable  have  no  concern.  If  she  had  paid  ten 
times  the  true  value  of  such  services  she  could  only 
have  recovered  what  such  services  were  reasonably 
worth."   (Pages.) 

(See,  also,  TrapneU  v.  City  of  Red  Oak  Jimction,  76 
Iowa,  744,  39  N.  W.  884 ;  Kendall  v.  The  City  of  Albia, 
73  Iowa,  241,  34  N.  W.  833;  The  Pennsylvania  Com- 
pany  v.  Marian,  104  Ind.  239,  3  N.  E.  874;  Vamham 
V.  The  City  of  Cowncil  Bluffs,  52  Iowa,  698,  3  N.  W, 
792.) 

Error  is  claimed  because  the  court  refused  to  per- 
mit defendants  to  prove  that  the  driver  was  a  com- 
petent, experienced  driver  of  horses,  and  that  his  repu- 
tation in  that  respect  was  good.  As  well  might  a  rail- 
way company  seek  to  defend  an  action  for  injuries 
to  a  passenger  by  proving  that  the  engineer  whose 
negligence  caused  a  wreck  was  a  capable  and  ex- 
perienced engineer,  and  that  he  bore  a  good  reputa- 
tion as  such. 

The  theory  of  an  unavoidable  accident  was  not 
pleaded  as  a  defense,  and  there  was  nothing  in  the 
evidence  to  warrant  the  court  instructing  in  reference 
to  it.  The  jury  found  in  answer  to  a  special  question 
that  the  injuries  were  not  the  result  of  an  unavoidable 
accident.  It  is  complained  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction : 

"You  are  instructed  that  carriers  are  not  liable  for 
mistaken  exercise  of  judgment  on  the  part  of  their 
servants  in  an  emergency,  nor  for  a  failure  upon  the 
part  of  their  servants  to  act  with  the  utmost  prompti- 
tude when  the  circumstances  are  such  as  to  afford  no 
time  for  deliberation." 
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This  was  properly  refused;  the  negligence  of  the 
carrier  in  permitting  the  emergency  to  arise  is  lost 
sight  of  in  the  instruction.  Moreover,  it  was  not  a 
correct  statement  of  the  law  with  respect  to  the  lia- 
bilities of  a  common  carrier  for  injuries  caused  to  a 
passenger  by  the  negligence  of  the  carrier.  In  Sawyer 
V.  Salter,  10  Kan.  466,  the  trial  court  instructed  the 
jury  as  follows: 

"That  a  stage-coach  proprietor  who  carries  pas- 
sengers for  compensation  is  responsible  for  all  acci- 
dents and  injuries  happening  to  passengers  which 
might  have  been  prevented  by  human  care  and  fore- 
sight. He  is  bound  to  furnish  gentle  and  well-broke 
horses,  skilful,  prudent  and  sober  drivers;  and  the 
smallest  degree  of  negligence  in  these  particulars  will 
render  such  proprietor  liable  for  any  injury  to  pas- 
sengers therefrom." 

This  instruction  was  conceded  to  be  correct  in  the 
abstract  by  counsel  for  plaintiff  in  error  in  that  case, 
and  was  approved  by  this  court,  and  afterward  cited 
with  approval  in  Topeka  City  Rly.  Co.  v.  Higgs,  38 
Kan.  375,  16  Pac.  667,  5  Am.  St.  Rep.  754.  The  law 
imposes  certain  duties  upon  the  carrier,  and  it  is  from 
these  that  his  liabilities  flow.  He  is  not  an  insurer 
against  all  defects.  He  is,  however,  liable  for  all  in- 
juries caused  by  his  failure  to  provide  suitable  ve- 
hicles, safe  horses  and  harness,  and  a  competent,  care- 
ful driver.  It  was  said  in  Crofts  v.  Waterhoiise,  3 
Bing.  (Eng.)  319,  321 :  "If  there  be  the  least  failure 
in  any  one  of  these  things,  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled,  and  they  are  answerable  for 
any  injury  or  damage  that  happens."  (See,  also,  Budd 
V.  United  Carriage  Co.,  25  Ore.  314,  35  Pac.  660,  27 
L.  R.  A.  279,  and  cases  cited.) 

The  testimony  of  the  driver  established  the  carriers' 
negligence.  He  testified  that  one  of  the  horses  "would 
run  away  if  he  got  a  chance."  The  opportunity  came, 
the  horse  ran  away,  the  harness  broke  in  two  impor- 
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tant  places,  the  driver  jumped  off,  and  the  passenger 
was  injured. 

The  doctrine  of  unavoidable  accident  and  the  repu- 
tation of  the  driver  were  never  seriously  involved  in 
this  case.    The  judgment  is  affirmed. 

All  the  Justices  concurring. 


C.  E.  Cub  et  ux.  v.  L.  G.  Johnson. 

No.  14,417.     (86  Pac.  698.) 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Time  of  the  Essence — Forfeiture.  Courts  abhor 
forfeitures,  and  will  resort  to  any  reasonable  role  of  con- 
struction to  avoid  them.  But  when  in  a  contract  for  the  sale 
of  real  estate  it  is  stipulated  that  time  shall  be  of  the  essence 
of  the  agreement,  and  a  forfeiture  upon  default  is  provided 
for,  such  contract  will  be  upheld  and  enforced,  unless  under 
the  circumstances  shown  it  would  be  grossly  inequitable. 

2. Right  to  Forfeit  Must  he  Promptly  Asserted — Waiver. 

When  the  right  to  declare  a  forfeiture  under  such  a  con- 
tract exists  the  party  entitled  thereto  must  assert  his  right 
promptly,  and  his  acts  relating  thereto  must  be  unequivocal, 
and  inconsistent  with  the  continuance  of  the  contract,  or  he 
will  be  held  to  have  waived  such  right. 

Error  from  Trego  district  court;  James  H.  Reeder,. 
judge.    Opinion  filed  May  12,  1906.    Reversed. 

W.  E.  Saum,  for  plaintiffs  in  error. 
/.  /.  Schenck,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  suit  was  brought  in  the  district 
court  of  Trego  county  to  cancel  a  contract  for  the  sale 
of  real  estate  which  the  plaintiff  had  executed  to  the 
defendants,  who  had  made  default  in  payments  due 
thereon. 


Digitized  by  VjOOQIC 


Vol.  73.  JANUARY  TERM,  1906.  559 

Cue  V.  Johnson. 

The  contract  sought  to  be  canceled  was  executed 
June  13,  1903.  By  it  the  grantor  agreed  to  convey 
320  acres  of  land,  upon  payment  by  the  grantees  of 
$4505.10,  as  stipulated.  Payment  was  to  be  made  in 
instalments.  Time  was  by  express  terms  made  of  the 
essence  of  the  contract.  Under  a  prior  agreement  of 
sale  the  grantees  had  been  in  possession  of  the  land 
one  year,  and  had  paid  to  the  grantor  $500.  The  bal- 
ance remaining  due  on  the  sale  of  the  land  at  the  date 
of  the  contract  sought  herein  to  be  canceled  was  the 
aggregate  sum  therein  stated,  $4505.10.  Of  this 
amount  the  grantees  had  paid  $822.03.  On  May  1, 
1904,  an  instalment  of  $133  became  due;  it  was  not 
paid ;  the  grantor  declared  the  contract  at  an  end  and 
demanded  possession  of  the  land,  which  being  refused 
he  brought  this  suit.  Upon  a  trial  a  decree  was 
granted  in  favor  of  the  plaintiff,  and  the  defendants 
now  ask  that  such  decree  be  reversed. 

By  the  terms  of  this  decree  the  grantor  retains 
$1322.03  paid  on  the  purchase-price,  and  also  recovers 
the  possession  of  the  land.  The  grantees  have  been 
in  possession  two  years.  Upon  these  facts  the  plain- 
tiffs in  error  claim:  (1)  That  the  defendant  in  error 
is  not  entitled  to  a  forfeiture,  and  (2)  if  he  was  en- 
titled thereto,  it  has  been  waived. 

This  court,  in  the  case  of  National  Land  Co.  v.  Perry, 
23  Kan.  140,  held  that  where  parties  to  a  contract  for 
the  sale  of  real  estate  make  time  of  the  essence  of  the 
contract  a  forfeiture  will  be  upheld  as  stipulated,  un- 
less under  the  circumstances  of  the  case  it  would  be 
grossly  inequitable.  At  the  same  time  courts  do  not 
favor,  but  on  the  contrary  they  abhor,  forfeitures,  and 
will  resort  to  very  liberal  rules  of  construction  to  avoid 
them.  {English  v.  Williamson,  34  Kan.  212,  216,  8 
Pac.  214;  Hartley  v.  Costa,  40  Kan.  552,  559,  20  Pac. 
208 ;  Ritchie  v.  K.  N.  &  D.  Rly.  Co.,  55  Kan.  36,  39  Pac 
718;  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  55 
N.  E.  139,  74  Am.  St.  Rep.  161 ;  Grigg  v.  Landis,  21 
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N.  J.  Eq.  494;  Robinson  v.  Cheney,  17  Neb.  673,  24 
N.  W.  378.)  In  the  case  last  cited,  in  speaking  of  a 
contract  where  time  was  made  of  the  essence  of  the 
agreement,  and  provision  was  made  for  a  forfeiture 
in  case  of  default,  the  court  said : 

"A  court  of  equity  will  not  declare  a  forfeiture  un- 
less compelled  to  do  so.  It  violates  every  principle  of 
justice  to  take  the  property  of  one  man  and  give  it  to 
another  without  compensation  upon  a  simple  faUure 
to  pay  at  the.  day,  where  there  had  not  been  gross 
laches."    (Page  680.) 

It  seems  to  be  a  well-established  rule  in  such  cases 
that  the  party  claiming  the  benefit  of  a  forfeiture  must 
show  himself  to  be  strictly  within  the  terms  of  the 
instrument  which  confers  that  right.  He  must  act 
promptly  in  asserting  his  claim,  and  his  acts  relating 
thereto  must  be  positive,  unequivocal,  and  inconsistent 
with  the  continuance  of  the  contract.  (Faw  et  al.  v. 
Whittingtm,  72  N.  C.  321 ;  29  A.  &  E.  Encycl.  of  L. 
677,  681;  Boone  v.  Drake,  109  N.  C.  79,  13  S.  E.  724; 
HiptveU  V.  Knight,  1  Y.  &  C.  Ex.  [Eng.]  401.)  In  the 
case  last  cited  Baron  Alderson  said : 

'The  result  of  the  cases  on  this  subject  seems  un- 
doubtedly to  be  that  slight  circumstances  are  sufficient 
in  a  court  of  equity  to  prevent  a  party  from  taking  the 
benefit  of  such  a  stipulation;  and  that  whenever  a 
party  has  done  any  act  inconsistent  with  the  supposi- 
tion that  he  continues  to  hold  his  opponent  strictly  to 
this  part  of  his  agreement,  he  is  to  be  taken  to  have 
waived  it  altogether."   (Page  418.) 

In  addition  to  the  facts  before  stated  it  appears  that 
all  pa3mients  had  been  made  according  to  the  contract 
prior  to  May  1,  1904.  At  that  time  interest  to  the 
amount  of  $133  became  due.  A  short  time  before  that 
date — on  April  28  or  29 — defendant  C.  E.  Cue  in- 
formed the  plaintiff  that  he  would  be  unable  to  pay 
promptly,  asked  for  further  time,  and  offered  addi- 
tional security  for  the  delay.  The  plaintiff  declined, 
stating  that  he  needed  and  wanted  the  money  when 
due. 
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On  Monday,  May  2,  Cue  saw  the  plaintiff  and  again 
reported  his  inability  to  pay.  They  talked  over  the 
situation;  plaintiff  claimed  that  by  the  failure  to  pay 
the  contract  was  forfeited,  and  Cue  admitted  such  to 
be  the  case.  The  plaintiff  stated  to  Cue  that  he  wanted  . 
the  money  or  the  property.  Cue  then  said  he  thought 
he  could  raise  the  money  by  Thursday  or  Friday  of 
that  week,  and  would  be  back  Saturday  with  the 
money  or  the  papers.  At  this  time  the  plaintiff  did 
not  expressly  consent  to  any  further  time,  but  he  then 
intended  to  wait  until  Saturday  and  take  the  money 
if  it  should  be  offered  at  that  time.  Cue  failed  to 
come  back  on  Saturday,  and  on  the  following  Monday 
(May  9)  the  plaintiff  went  to  the  home  of  the  defend- 
ants, who  resided  on  the  land  in  controversy.  Upon 
arrival  he  said  to  the  defendant  C.  E.  Cue :  ''You  did 
not  come  down  Saturday  as  you  agreed.'*  Cue  re- 
plied: "No;  I  changed  my  mind.*'  Plaintiff  then  de- 
manded possession  of  the  land. 

This  suit  was  commenced  May  14,  1904.  On  May  24 
plaintiff  filed  an  amended  petition,  in  which  for  the 
first  time  he  tendered  back  the  unpaid  notes  given  for 
the  land;  the  defendants  tendered  the  full  amount 
then  due  to  the  plaintiff,  which  was  refused,  and  the 
amount  was  deposited  with  the  clerk,  where  it  has 
since  remained,  for  the  plaintiff.  During  the  trial,  in 
October,  1904,  the  defendants  tendered  the  further 
sum  of  $530,  to  apply  upon  the  $614.54  which  would 
become  due  November  1,  1904,  and  offered  in  open 
court  to  let  judgment  go  against  them  at  that  time  if 
the  remainder  of  the  amount  which  would  then  become 
due  were  not  paid.    The  offer  was  refused. 

We  find  that  the  plaintiff  by  his  conduct  at  and 
about  May  2,  1904,  when  the  forfeiture  is  claimed  to 
have  occurred,  waived  his  right  thereto.  When  Cue 
informed  the  plaintiff  that  he  was  unable  to  pay  and 
wanted  more  time,  stating  that  he  thought  he  could 
possibly  raise  the  money  by  Thursday  or  Friday,  and 

36—78  KAN. 
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if  he  could  would  return  with  it  on  Saturday,  the  plain- 
tiff, if  then  determined  to  insist  upon  the  forfeiture, 
ought  to  have  said  so  in  positive  and  unequivocal 
terms.  He  ought  to  have  informed  Cue  that  he  need 
not  make  any  effort  to  raise  money,  as  the  time  had 
passed  and  the  money  would  not  be  received  on  Satur- 
day if  tendered.  On  the  contrary,  he  carefully  re- 
frained from  giving  express  consent  to  further  time; 
but  in  his  own  mind  did  consent,  and  decided  to  wait 
until  Saturday  and  then  take  the  money  if  offered,  and 
if  not  to  take  back  the  unexpressed  consent  and  waiver 
formed  in  his  own  mind  and  insist  upon  the  forfeiture. 
He  permitted  Cue  to  engage  in  another  effort  to  raise 
the  money  in  the  belief  that,  if  secured,  the  plaintiff 
would  accept  it.  This  attempt  to  hold  on  to  the  for- 
feiture, while  at  the  same  time  seeming  to  waive  it, 
does  not  show  such  candor  and  fairness  as  the  cir- 
cumstances demanded.  He  ought  to  be  held  to  this 
waiver. 

This  makes  it  unnecessary  to  consider  the  question 
whether  the  amount  paid  by  the  defendant  was  so 
great  as  to  make  a  forfeiture  grossly  inequitable  or 
not.  It  is  apparent,  however,  that  the  defendants  are 
ready,  able  and  willing  to  carry  out  their  contract,  and 
it  would  be  a  loss  and  hardship  to  them  if  deprived  of 
the  opportunity. 

The  judgment  of  the  lower  court  is  reversed,  with 
direction  to  enter  judgment  for  the  defendants  for 
costs. 

All  the  Justices  concurring. 
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A.  J,  Avery,  as  Administrator,  etc.,  v.  The  Union 

Pacific  Railroad  Company.  178 

No.  14,456.     (86  Pac.  600.)  ^ 

SYLLABUS  BY  THE  COURT. 

Practicb,  District  Court — Demurrer  to  Evidence — Direction  of 
Verdict,  It  is  error  for  a  trial  court  to  sustain  a  demurrer  to 
evidence,  or  to  direct  a  verdict,  unless  it  can  be  said  that 
the  adverse  party  has  failed  to  introduce  any  substantial 
evidence  in  support  of  a  vital  point  in  his  case. 

Error  from  Riley  district  court;  Sam  Kimble,  judge. 
Opinion  filed  May  12,  1906.    Reversed. 

Waters  &  Waters,  for  plaintiff  in  error. 
N.  H.  Loomis,  R.  TT.  Blair,  and  H.  A.  Scandrett,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  George  Avery  was  run  over  and  killed 
on  a  public  crossing  by  one  of  the  Union  Pacific  RaiK 
road  Company's  trains.  A.  J.  Avery,  as  his  admin- 
istrator, sued  to  recover  damages  therefor.  The  court 
overruled  a  demurrer  to  the  plaintiff's  evidence.  The 
defendant  introduced  its  evidence,  and  then  upon  its 
request  the  court  directed  the  jury  to  find  a  verdict 
for  the  defendant,  upon  which  a  judgment  was  ren- 
dered. 

The  error  assigned  is  that  the  court  directed  a  ver- 
dict for  the  defendant  and  rendered  judgment  thereon. 
Numerous  acts  of  negligence  were  charged  in  the  pe- 
tition,  among  which  was  the  failure  of  the  engineer  of 
the  train  which  ran  over  Avery  to  sound  the  whistle 
eighty  rods  from  the  crossing.  Plaintiff  introduced 
some  evidence  tending  to  show  that  the  whistle 
was  not  sounded  at  a  point  eighty  rods  from  the 
crossing,  while  the  testimony  on  the  part  of  the 
defendant    very    strongly    tended    to    show    that    it 
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was  SO  sounded.  Whether  it  was  or  not  was  a 
material  fact,  upon  which  the  evidence,  when  all  in, 
was  conflicting.  The  rule  controlling  where  a  de- 
murrer is  interposed  to  evidence  applies  in  directing  a 
verdict.  If  there  is  any  substantial  testimony  tending 
to  sustain  the  material  facts  contended  for  by  either 
party,  as  against  such  party  the  trial  court  should  over- 
rule a  demurrer;  and  where  all  of  the  evidence  has 
been  submitted  on  both  sides,  and  there  is  a  conflict 
upon  any  material  question  of  fact,  the  cause  must  be 
submitted  to  the  jury. 

As  suggested,  there  was  evidence  introduced  by  the 
plaintiff  tending  to  show  that  the  railroad  company 
did  not  sound  the  whistle  at  a  point  eighty  rods  from 
the  crossing  upon  which  Avery  was  killed,  and  pre- 
sumably it  was  because  of  this  that  the  court  overruled 
the  demurrer  to  the  plaintiff's  evidence.  This  evidence 
still  remained  in  the  case.  Notwithstanding  the  de- 
fendant had  offered  testimony  to  the  contrary,  and 
notwithstanding  that  evidence  might  have  been  sufH- 
pient  to  satisfy  a  jury  and  did  satisfy  the  court  that 
the  defendant's  engineer  had  complied  with  the  law  in 
this  respect,  and  notwithstanding  the  court  felt  that 
it  would  be  compelled  under  the  evidence,  in  case  a  ver- 
dict should  be  returned  for  the  plaintiff,  to  set  it  aside 
and  grant  a  new  trial,  it  was  nevertheless  the  duty  of 
the  court  to  submit  the  cause  to  the  triers  of  the  facts. 
It  is  only  where  it  can  be  said  that  the  plaintiff  has 
wholly  failed  to  introduce  any  substantial  evidence  in 
support  of  some  material  point  in  his  case  that  a  court 
is  authorized  either  to  sustain  a  demurrer  to  his  evi- 
dence or  direct  a  verdict  for  the  defendant.  The  jury 
are  the  triers  of  the  facts,  and  whenever  the  testimony 
has  reached  such  a  point  that  it  must  be  weighed  and 
conclusions  deduced  therefrom  the  jury  alone  must 
make  the  deductions  in  the  first  instance,  and  not  the 
court.  (Svllivan  v.  Phenix  Ins.  Co.,  34  Kan.  170,  8 
Pac,  112;  X.  P.  Rly.  Co,  v.  Couse,  17  Kan.  571 ;  Brovm, 
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Adm'r,  v.  A.  T.  &  S.  F.  Rid.  Co.,  31  Kan.  1, 1  Pac.  605; 
Jansen  v.  City  of  Atchison,  16  Kan.  358;  St.  Jos.  &  D. 
C.  Rid.  Co.  V.  Dryden,  17  Kan.  278.) 

The  judgment  is  reversed,  and  the  cause  remanded. 

All  the  Justices  concurring. 


James  Hamlin  v.  The  Kansas  RAHiWAY  Company. 

No.  14,479.     (85  Pac  602.) 
SYLLABUS  BT  THE  COURT. 

Raiiaoads — Failure  to  Complete  a  Track — Forfeiture  of  Right 
of  Way.  A  court  cannot  say  as  a  matter  of  law  that  the  mere 
failure  of  a  railroad  company  for  any  fixed  period  to  complete 
a  track  upon  a  right  of  way  which  it  has  acquired  by  con- 
demnation works  a  forfeiture  of  its  rights,  where  there  has 
been  no  adverse  possession. 

Error  from  Wilson  district  court;  Leander  Still- 
well,  judge.    Opinion  filed  May  12, 1906.    Affirmed. 

MikeseU  &  Wilson,  for  plaintiff  in  error. 
A.  M.  Harvey^  and  T.  J.  Hudson,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  1882  the  Kansas  Railway  Company 
condemned  a  right  of  way  across  Wilson  county.  A 
grade  was  constructed,  but  no  track  was  ever  laid.  In 
1903  James  Hamlin,  as  owner  of  the  fee  of  a  portion 
of  the  tract  so  appropriated,  brought  a  suit  to  quiet 
title  against  the  railway  company,  upon  the  ground 
that  whatever  rights  it  had  acquired  with  respect 
thereto  had  been  forfeited.  A  trial  was  had  upon  oral 
evidence,  a  part  of  which  tended  strongly  to  show  an 
abandonment  by  the  company  and  a  part  of  which  had 
some  tendency  to  the  contrary.    The  court  decided  in 


Digitized  by  VnOOQ IC 


666     SUPREME  COURT  OF  KANSAS. 

Hamlin  v.  Railway  Co. 

favor  of  the  defendant,  and  the  plaintiff  prosecutes  er- 
ror. No  special  findings  were  made  and  it  is  impossible 
for  this  court  to  know  upon  what  view  of  the  facts  the 
decision  was  based.  The  judgment  must  therefore  be 
affirmed  unless  it  can  be  said  that  the  mere  fact  that  no 
railroad  was  ever  completed  compelled  a  different  re- 
sult. 

It  may  be  assumed  that  there  was  no  adverse  posses- 
sion by  the  plaintiff,  for  the  evidence  does  not  conclu- 
sively show  it.  Where  there  is  no  adverse  possession 
non-user  does  not  of  itself  work  an  extinguishment  of 
the  company's  right.  (23  A.  &  E.  Encycl.  of  L.  705.) 
Of  course  the  legislature  might  have  provided  that  a 
failure  to  complete  a  railroad  within  a  stated  time 
should  have  that  effect,  but  no  claim  is  made  that  the 
Kansas  statute  is  to  be  construed  as  fixing  such  a  limit. 
In  the  absence  of  a  statutory  limitation,  a  court  cannot 
say  as  a  matter  of  law  that,  irrespective  of  all  other 
considerations,  the  mere  failure  of  the  company  to 
complete  its  track  within  any  fixed  period  operates  as 
an  extingui^ihment  of  all  rights  acquired  by  the  con- 
demnation proceedings.  (3  Ell.  Rids.  §  931 ;  Nicomen 
Boom  Co.  v.  North  Shore  etc.  Co.,  40  Wash.  315,  82 
Pac.  412,  aiid  cases  there  cited.) 

It  results  that  the  judgment  must  be  affirmed,  and 
it  is  so  ordered. 

All  the  Justices  concurring. 
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The  State  Life-insurance  Company  v.  John  N. 
Johnson. 

No.  14,491.     (86  Pac.  597.) 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Induced  by  Fraud — Suit  for  Reaciaman — Parol 
Evidence,  In  a  suit  to  avoid  a  written  contract  and  to  re- 
cover money  paid  thereon  on  the  ground  that  plaintiff  had 
no  opportunity  to  read  the  contract  and  was  induced  to  exe- 
cute the  same  by  false  and  fraudulent  representations,  the 
rule  that  parol  testimony  will  not  be  received  of  conversations 
had  between  the  contracting  parties  prior  to  the  signing  of 
the  contract,  for  the  purpose  of  disputing,  altering  or  chang- 
ing the  terms  of  the  contract,  does  not  apply. 

2. Fraudulent  Repreaentatione — Question  of  FacU     A 

defense  to  such  a  suit  that  the  false  and  fraudul^t  represen- 
tations alleged  to  have  been  made  were  so  palpably  fake  or 
unreasonable  that  the  party  claiming  to  be  injured  could  not 
have  been,  and  was  not,  deceived  thereby  ordinarily  raises  a 
question  of  fact  for  the  jury,  and  not  a  question  of  law. 

Error  from  Jefferson  district  court;  Cybus  F.  Hub- 
REL,  judge.    Opinion  filed  May  12,  1906.    Afltoned. 

STATEMENT. 

Defendant  in  error  sued  the  plaintiff  in  error  in 
the  district  court  of  Jefferson  county  to  recover  $182.12 
paid  by  him  to  it  on  a  contract  of  insurance,  whidi  he 
claimed  was  procured  through  fraudulent  representa- 
tions. Judgment  was  rendered  for  the  full  amount 
claimed  by  the  plaintiff,  and  the  insurance  company 
brings  the  case  here  for  review. 

Phinney  &  Rainea,  and  Charles  F.  Coffin,  for  plain- 
tiff in  error. 

H.  B.  Schaeffer,  W.  A.  KiUey,  and  Daniel  L.  Stanley, 
for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  first  error  complained  of  is  the 
overruling  of  the  demurrer  filed  by  the  insurance  com- 
pany to  the  amended  petition.  As  the  principal  ground 
theriefor  the  company  claims  that  the  representations 
alleged  to  have  been  falsely  made  by  the  insurance 
company's  agent  were  so  palpably  unreasonable  that 
they  were  not  likely  to  deceive,  and  hence  the  allega- 
tion that  the  plaintiff  did  rely  upon  the  same  is  not 
admitted  by  the  demurrer.  The  general  rule  is  that 
a  demurrer  to  a  pleading  admits,  for  the  purposes  of 
the  l^earing  thereof,  the  truth  of  the  facts  alleged  in 
the  pleading;  and  while  there  may  possibly  be  excep- 
tions to  this  rule  courts  will  not  carefully  weigh  the 
degree  of  credence  which  a  particular  person  may 
have  given  to  what  appears  to  be  an  unreasonable 
story  told  to  him  for  the  purpose  of  defrauding  him. 
It  comes  with  poor  grace  for  one  defending  against  an 
alleged  fraudulent  representation  to  say  that  the  rep- 
resentations were  so  palpably  false  and  unreasonable 
as  to  be  absolutely  incredible.  At  most,  it  is  rather  a 
question  of  fact  for  the  jury  than  a  question  of  law 
for  the  court. 

The  other  objections  to  the  petition,  exc^t  the  fifth, 
are  somewhat  in  the  same  line.  The  fifth  objection  is 
that  the  plaintiff  did  not  allege  that  the  policy  he  re- 
ceived was  worth  less  than  he  actually  paid  for  it,  and 
consequently  that  he  was  not  damaged  and  is  not  en- 
titled to  relief.  This  is  not  an  action  to  recover  dam- 
ages, but  a  suit  to  avoid  a  contract  for  fraud,  and  to 
recover  the  money  procured  through  the  fraud.  We 
think  the  petition  stated  a  cause  of  action,  and  that  the 
demurrer  thereto  was  properly  overruled. 

We  have  examined  the  specifications  of  error  as- 
signed on  the  introduction  of  evidence.  As  to  the  wit- 
ness Johnson,  the  only  evidence  to  which  our  attention 
is  called  that  we  think  worthy  of  comment  is  the  an- 
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swer,  "No,  sir,"  to  the  question :  "State  whether  you 
ever  received  from  defendant  company  the  kind  of  a 
policy  that  was  represented  would  be  sent  to  you  by 
this  man  Marks.''  This  was  a  conclusion  of  fact 
which  should  not  have  been  drawn  by  the  witness,  but 
the  conclusion  to  be  drawn  should  have  been  left  to  the 
jury.  The  representations  said  to  have  been  made  by 
Marks,  however,  were  detailed  to  the  jury,  and  a  copy 
of  the  policy  was  produced  in  evidence,  and  we  cannot 
say  that  the  defendant  was  prejudiced  by  the  answer. 
In  fact,  the  jury  were  practically  left  to  draw  their 
own  conclusions,  as  the  witness  does  not  seem  to  have 
detailed  in  what  respect  he  considered  the  policy  was 
of  a  different  kind  than  that  promised. 

The  plaintiff  in  error  further  complains  of  the  testi- 
mony of  Barnes,  Huddleston,  Henderson,  and  Younkin. 
We  have  been  unable  to  discover  anything  in  the  evi- 
dence of  Barnes  that  was  really  material  to  the  case, 
or  that  could  have  aided  the  plaintiff  or  injured  the  de- 
fendant, except  a  letter  from  the  insurance  department 
to  Johnson,  which  was  identified  by  Barnes  and  ad- 
mitted in  evidence  over  the  objection  of  the  defendant; 
but  the  court  struck  this  out,  and  instructed  the  jury 
to  disregard  it.  Otherwise  it  would  have  been  material 
error. 

We  digress  here  to  remark  that  the  practice  per- 
mitted in  this  trial  of  allowing  an  attorney,  after  the 
court  had  sustained  objections  to  certain  questions,  to 
make  oral  offers,  in  the  presence  of  the  jury,  of  what 
he  expected  to  prove  by  the  witness,  and  to  assert  that 
he  had  plenty  of  evidence  to  sustain  the  offer,  is  not  a 
good  one.  The  court,  however,  remedied  the  evil,  so 
far  as  possible,  by  telling  the  jury  to  disregard  the 
offer.  The  better  practice  is  to  require  offers  of  proof 
to  be  made  in  writing.  Many  jurymen  are  not  able, 
at  the  end  of  a  long  trial,  to  discriminate  between  the 
matters  heard  on  the  trial  which  are  submitted  to  them 
as  evidence  and  those  matters  which  are  not  so  sub- 
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mitted.  The  production  of  evidence  should  therefore 
be  made  as  simple  as  possible,  and  counsel  should  not 
be  allowed,  during  the  introduction  of  evidence,  to 
make  assertions  with  reference  to  the  strength  of  their 
evidence  or  the  weakness  of  their  opponent's.  We  can- 
not say,  however,  that  after  the  corrections  made  by 
the  court  the  defendant  was  materially  prejudiced  in 
this  respect. 

As  to  the  evidence  of  the  witnesses  Huddleston, 
Younkin,  and  Henderson,  we  think  it  was  admissible 
for  the  purpose  of  showing  the  design  and  plan  of  the 
agent,  Marks,  in  procuring  the  insurance  application 
from  Johnson,  under  the  rule  of  evidence  laid  down  in 
section  304  of  volume  1  of  Wigmore  on  Evidence ;  but 
of  course  such  evidence  should  not  have  been  consid- 
ered in  determining  what  representations  the  agent 
made  to  Johnson.  If,  however,  the  evidence  was  ad- 
missible for  any  purpose  it  should  not  have  been  ex- 
cluded, and  if  the  insurance  company  desired  to  have 
its  application  limited  it  should  have  re<iuested  an  in- 
struction defining  the  purposes  for  which  the  evidence 
could  be  considered  and  for  which  it  should  not  be  con- 
sidered. 

We  think  there  was  sufficient  competent  evidence 
not  only  to  justify  but  to  require  the  overruling  of  the 
demurrer  to  the  plaintiff's  evidence.  It  must  be  borne 
in  mind  that  this  was  not  an  attempt  on  the  part  of 
the  plaintiff  to  vary  or  contradict  the  terms  of  the 
written  contract,  but  was  a  suit  to  annul  and  set  aside 
a  written  contract  and  to  recover  the  money  paid 
thereon,  on  the  ground  that  the  contract  was  procured 
through  fraud.  The  real  issue  in  this  case  is  whether 
or  not  the  agent,  for  the  purpose  of  inducing  Johnson 
to  take  the  insurance,  made  material  misrepresenta- 
tions as  to  the  cost  or  conditions  of  the  policy,  or  as 
to  the  pajmients  therefor,  or  the  benefits  to  be  derived 
therefrom,  and  whether  Johnson  did  rely  thereon  and 
was  deceived  and  induced  thereby  to  take  such  insur- 
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ance  and  make  the  pajrment  thereon.  If  this  question 
is  answered  in  the  affirmative,  and  it  appears  that  the 
company  accepted  the  benefits  of  the  fraud  practiced 
by  its  agent,  the  contract  should  be  set  aside  and  the 
plaintiff  should  recover. 

We  have  examined  the  instructions  complained  of, 
and  think  the  questions  in  issue  were  fairly  presented 
to  the  jury  and  that  the  jury  were  not  misled.  The 
issues  were  practically  all  issues  of  fact.  There  seems 
to  have  been  a  fair  trial,  and  the  verdict  of  the  jury 
is  supported  by  sufficient  evidence.  The  judgment  of 
the  district  court  is  affirmed. 

All  the  Justices  concurring. 


The  Union  Pacific  Railroad  Company  v.  The  Cnr        iz   57i| 
OF  Kansas  Cmr  et  al.  i^-_J^ 

No.  14,499.     (85  Pac  608.)  .  73      671 

The  Union  Pacific  Railroad  Company  v.  The  Cnr       — — ^ 
OF  Kansas  Cnr  et  dL 

No.  14,500.     (S5  Fac  608.) 
SYLLABUS  BY  THE  COURT. 

Cities — Public  Impravem&nts — Petition — Protest — Final  Deter- 
ndnatUm — InjunetUm — Limitation  of  Action.  Where  a  land- 
owner who  claims  to  be  a  resident  of  a  city  of  the  first  class 
files  with  the  city  clerk  a  written  protest  against  a  petition 
f6r  the  improvement  of  a  street,  and  the  petition  is  regalar 
on  its  face  and  purports  to  be  signed  by  one-half  of  the  resi- 
dent owners  of  the  land  abutting  upon  the  street  to  be  im- 
proved, and  the  mayor  and  council  consider  the  petition  and 
protest  and  order  the  petition  spread  upon  the  journal,  and 
proceed  to  cause  the  improvements  to  be  made,  their  action 
is  a  final  and  conclusive  determination  of  the  sufficiency  of 
the  petition;  and  such  landowner  cannot  question  the  validity 
of  the  proceedings  in  a  suit  to  enjoin  the  assessments  unless 
such  suit  is  brought  within  thir^  days  from  the  time  the 
amount  of  the  assessment  is  ascertained. 


Digitized  by  LjOOQIC 


672     SUPREME  COURT  OF  KANSAS. 

Railroad  Co.  v.  Kansas  City. 

Error  from  Wyandotte  court  of  common  pleas; 
William  G.  Holt,  judge.  Opinion  filed  May  12, 1906. 
Affirmed. 

N.  H.  Loomis,  R.  W.  Blair,  and  H.  A.  Scandrett,  for 
plaintiff  in  error. 

Edwin  S.  McAnany,  city  counselor,  and  Ralph  Net- 
son,  city  attorney,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Plaintiff  in  error  brought  these  suits  to 
enjoin  the  assessment  and  collection  of  special-improve- 
ment taxes  for  the  grading,  paving  and  curbing  of 
Fifth  street  from  Euclid  avenue  to  Central  avenue,  in 
Kansas  City,  Kan.  From  a  judgment  refusing  a  per- 
manent injunction  plaintiff  brings  this  proceeding  in 
error. 

The  cause  was  tried  upon  an  agreed  statement  of 
facts.  The  plaintiff's  petition  claimed  that  prior  to  the 
adoption  of  the  resolution  declaring  the  improvements 
necessary  there  had  not  been  filed  with  the  city  derk  a 
petition  signed  by  the  resident  owners  of  one-half  of 
the  land  fronting  or  abutting  upon  the  street  asking 
that  such  improvements  be  made;  that  plaintiff,  be- 
ing a  resident  owner  of  a  majority  in  front  feet  of  the 
property  liable  to  be  taxed  under  the  improvement, 
duly  fil^  its  written  protest  against  the  improvement, 
notwithstanding  which  the  council  proceeded  to  pass 
the  ordinances  and  caused  the  improvements  to  be 
made. 

A  special  objection  to  the  validity  of  the  proceed- 
ings was  also  made  upon  the  ground  that  plaintiff  was 
the  owner  of  an  irregular-shaped,  unplatted  piece  of 
ground,  a  portion  of  which  abuts  on  Fifth  street  a  dis- 
tance of  1725  feet.  The  other  portion  of  said  irregular- 
shaped  tract  is  land  which  does  not  abut  upon  the 
street  improved,  but  extends  for  a  distance  of  about 
1400  feet  parallel  with  Fifth  street,  but  distant  there- 
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from  200  feet.  This  irregular  tract  was  assessed  as 
one  entire  tract  of  land. 

Kansas  City  is  a  city  of  the  first  class.  The  claim 
is  made  that  the  thirty-day  statute  of  limitations  (Gen. 
Stat.  1901,  §766)  bars  plaintiff  from  raising  any 
of  the  contentions  relied  upon  to  defeat  these  special- 
improvement  taxes.  The  agreed  statement  of  facts 
recites  that  the  suit  was  conmienced  more  than  thirty 
days  after  the  time  of  the  ascertainment  of,  and  levy 
of  the  assessment  for,  the  cost  of  the  improvement 
complained  of;  also,  that  the  mayor  and  council  had 
done  all  things  necessary,  so  far  as  form  is  concerned, 
ui>on  which  to  base  the  assessment. 

The  validity  of  an  assessment  for  special  improve- 
ments authorized  by  the  mayor  and  council  of  a  city 
of  the  first  class,  when  the  proceedings  upon  their 
face  are  regular  in  form,  cannot  be  attacked  by  a  suit  to 
enjoin  the  collection  and  assessment  unless  the  suit  be 
brought  within  thirty  days  from  the  time  the  amount 
of  the  assessment  is  ascertained.  (Gen.  Stat.  1901, 
§766;  Simpson  v.  Kansas  City,  52  Kan.  88,  34  Pac. 
406;  Doran  v.  Barnes,  54  Kan.  238,  38  Pac.  300;  City 
of  Argentine  v.  Simmons,  54  Kan.  699,  39  Pac.  181 ; 
Arends  v.  City  of  Kansas  City,  57  Kan.  350,  46  Pac. 
702 ;  Kansas  City  v.  Kimball,  60  Kan.  224,  56  Pac.  78.) 

Plaintiff  is  a  corporation  organized  under  the  laws 
of  Utah,  with  its  principal  office  in  that  state,  but 
claims  that,  under  the  ruling  in  The  State  v.  BogardTis, 
63  Kan.  259,  65  Pac.  251,  it  is  a  resident  of  any  city  or 
county  in  which  it  operates  its  railway  or  exercises 
corporate  franchises.  It  seeks  to  avoid  the  effect  of 
the  thirty-day  statute  of  limitations  by  the  argument 
that  the  mayor  and  council  were  without  jurisdiction, 
and  all  the  proceedings  in  reference  to  the  improve- 
ment and  the  ascertainment  and  apportionment  of 
the  cost  thereof  were  void,  because  the  city  and  its 
officers  had  a  list  of  the  property-owners  and  a  map 
showing  the  location  of  the  land,  and  in  addition  knew 
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that  the  plaintiff  was  a  resident  of  the  city  and  owned 
a  majority  of  the  front  feet  of  the  land  involved  and 
had  filed  its  written  protest  against  the  improvement. 
On  the  other  hand  it  is  contended  that  the  plaintiff  is 
not  a  "resident  owner"  of  land  in  Kansas  City,  within 
the  terms  of  section  730  of  the  General  Statutes  of 
1901.  The  further  contention  is  made  that,  if  plaintiff 
be  conceded  to  have  been  a  resident  at  the  time  the  pe- 
tition for  the  improvements  was  presented,  the  de- 
termination of  the  niayor  and  council  that  the  petition 
was  signed  by  the  requisite  number  of  resident  own- 
ers is  conclusive;  and  that  the  railroad  company  lost 
its  rights  by  failing  to  bring  a  suit  within  thirty  dajrs 
after  the  ascertainment  and  apportionment. 

Without  passing  upon  the  question  of  whether  a 
railway  corporation  which  is  a  citizen  of  another  state, 
with  its  principal  office  in  that  state,  can  be  considered 
a  resident  of  any  city  in  this  state  in  which  it  operates 
its  railway  or  exercises  corporate  franchises,  we  are  of 
the  opinion  that  the  determination  by  the  mayo^  and 
council  that  a  petition  asking  for  the  improvement  con- 
tains the  requisite  number  of  signers  is  final  and  con- 
clusive, unless  a  suit  be  brought  within  thirty  days 
after  the  ascertainment  and  levy  of  the  taxes.  This 
also  covers  mere  irregularities  in  the  detail  of  the  ap- 
portionment and  levy  of  the  tax,  such  as  is  claimed  oc- 
curred with  reference  to  a  portion  of  the  irregular 
tract  of  land,  which  was  within  less  than  300  feet  of 
the  street  improved. 

The  action  of  the  mayor  and  council  in  determining 
the  sufficiency  of  a  petition  has  been  said  not  to  be 
final  and  conclusive  in  the  absence  of  legislative  pro- 
vision to  that  effect.  (2  Dill.  Mun.  Corp.,  4th  ed., 
§  800.)  Our  statute  contains  such  a  provision  (Gren. 
Stat.  1901,  §  733),  which  reads  as  follows: 

"When  hereafter  the  mayor  and  council  of  any  city 
of  the  first  class  shall  have  ordered  any  petition  pre- 
sented to  them  for  the  paving,  curbing  or  guttering^ 
of  any  street  to  be  spread  upon  the  journal,  said  order 
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shall  in  all  respects  be  a  final  determination  and  con- 
clusive evidence  as  to  the  suflSciency  of  such  petition." 

Plaintiff  filed  its  written  protest  against  the  making 
of  the  iniprovement.  It  claimed  to  be  a  resident  of  the 
city,  and  it  knew  of  all  the  objections  to  the  proceed- 
ings which  it  now  sets  up  against  the  assessments  after 
the  improvements  have  been  made.  Its  claim  for  relief 
does  not  appear  to  be  any  stronger  upon  equitable 
grounds  than  that  of  an  absent,  non-resident  owner 
who  was  in  entire  ignorance  of  the  proceedings,  but 
whose  property  was  assessed  and  all  right  to  object 
cut  off  by  this  thirty-day  statute.  After  the  expiration 
of  thirty  days  the  validity  of  the  assessment  cannot  be 
attacked  for  any  purpose,  when  the  proceedings  are 
regular  on  their  face;  and  here  the  regularity  is  con- 
ceded. 

The  two  cases  were  submitted  together,  and  are  in 
all  respects  similar,  except  that  the  question  with  re- 
spect to  the  assessment  of  the  irregular  tract  of  land 
is  not  involved  in  No.  14,500.  The  judgments  are  af- 
firmed. 

All  the  Justices  concurring. 


W.  T.  Scott  v.  The  Bankers'  Union  of  the 
World  et  al. 

No.  14,510.     (86  Pac  604.) 
SYLLABUS  BY  THE  COURT. 

Corporations  —  Fratemal-insurance  Association  —  Power  to 
Issue  Notes,  An  incorporated  fraternal-insurance  association, 
organized  under  a  charter  which  does  not  expressly  confer 
the  power  to  issue  promissory  notes,  has  no  implied  power  to 
do  so,  when  such  authority  is  unnecessary  to  enable  the  asso- 
ciation to  exercise  the  powers  expressly  given  or  to  accomplish 
the  puri>ose  of  its  creation. 

Dealings  with  a  Corporation — Notice  of  its  Powers. 

Every  person  dealing  with  a  corporation  or  with  its  obliga- 
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tions  is  bound  to  take  notice  of  the  power  possessed  by  such 
corporation  and  of  the  purpose  for  which  it  was  created. 

3.  Bona  Fide  Purchaser  of  Ultra  Vires  Corporate  Note. 

The  purchaser  of  a  promissory  note  executed  by  a  corpora- 
tion not  having  the  legal  power  to  issue  such  an  obligation 
cannot  recover  thereon  from  such  maker,  even  when  the 
note  is  taken  in  good  faith  and  for  value. 

4. Incapa^dty  of  Corporation  Does  Not  Release  the  Other 

Joint  Maker.  A  person  who  is  the  joint  maker  of  a  promis- 
sory note  with  a  corporation  which  does  not  have  the  power 
to  issue  such  an  obligation  may  be  liable  thereon  to  an  inno- 
cent holder  thereof,  even  though  no  recovery  can  be  had 
against  the  corporation. 

Error  from  Shawnee  district  court;  Z.  T.  Hazen, 
judge.    Opinion  filed  May  12,  1906.    Modified. 

STATEMENT. 

In  1901  the  Bankers'  Union  of  the  World  was  a  fra- 
ternal beneficiary  association,  organized  under  the  laws 
of  the  state  of  Nebraska.  Its  principal  officers  were 
E.  C.  Spinney,  president,  and  C.  M.  Chittenden,  secre- 
tary. At  that  time  the  National  Aid  Association  was 
also  a  fraternal  beneficiary  association  located  in  To- 
peka,  Kan. ;  and  its  principal  officers  were  L.  R.  Lewis, 
president,  S.  D.  Cooley,  secretary,  and  M.  Ware,  med- 
ical director. 

The  National  Aid  Association  was  very  much  re- 
duced financially,  having  about  $100  in  its  mortuary 
fund  and  about  $2400  in  its  expense  fund.  It  owed  its 
officers  nearly  $5000  for  past-due  salaries,  and  there 
were  claims  due  against  its  mortuary  fund  aggregating 
$34,330.  The  officers  of  these  associations  held  a  con- 
ference in  October,  1901,  for  the  purpose  of  effecting 
a  consolidation  of  the  organizations.  Arrangements 
were  considered,  and  written  agreements  signed,  which 
were  satisfactory  to  the  officers.  Efforts  were  then 
made  by  them  to  obtain  the  consent  of  the  associations 
to  the  plans  which  had  been  agreed  upon. 

The  board  of  directors  of  the  Bankers'  Union  of  the 
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World,  which  had  all  the  power  legally  conferred  upon 
the  association,  authorized  its  president,  E.  C.  Spinney, 
on  October  23, 1901,  to  make  such  arrangements  as  "he 
deems  necessary  and  proper  to  effect  such  consolida- 
tion." In  pursuance  of  this  authority  E.  C.  Spinney 
confirmed  the  former  arrangements  made  with  the  of- 
ficers of  the  National  Aid  Association,  whereby  it  had 
been  agreed  between  them  that  Lewis,  Cooley  and 
Ware  should  use  their  influence  in  securing  a  transfer 
of  the  management  of  the  National  Aid  Association 
to  the  management  of  the  Bankers'  Union  of  the 
World ;  that  they  should  surrender  all  claims,  for  back 
salary  and  otherwise,  held  by  them  against  the  Na- 
tional Aid  Association,  and  assist  as  far  as  possible  in 
obtaining  the  final  amalgamation  of  the  two  orders ;  in 
consideration  whereof  the  Bankers'  Union  of  the  World 
agreed  to  assume  the  liabilities  of  the  other  association, 
not  exceeding  the  sum  of  $34,330,  and  pay  to  said 
Lewis,  Cooley  and  Ware  the  sum  of  $10,000  in  thirty 
equal  monthly  instalments,  beginning  November  1, 
1901,  if  the  consolidation  was  completed  at  that  time, 
and  if  not,  then  on  the  first  day  of  the  next  month  after 
it  was  completed.  These  instalments  were  each  evi- 
denced by  a  promissory  note  executed  by  the  Bankers' 
Union  of  the  World,  by  its  president,  E.  C.  Spinney, 
and  by  him  personally.  Ten  of  these  promissory  notes 
were  made  payable  to  the  order  of  Ware,  and  the  same 
number  to  each  of  the  other  obligees — Lewis  and 
Cooley.  The  notes  were  in  all  respects  negotiable  in 
form. 

In  furtherance  of  this  arrangement  Lewis  and 
Cooley  called  a  meeting  of  the  directors  of  the  National 
Aid  Association,  resigned  from  their  positions  as  presi- 
dent and  secretary  of  the  ordw,  and  to  fill  the  vacancies 
made  by  such  resignations  the  directors  elected  Spin- 
ney and  Chittenden,  who  at  once  assumed  the  manage- 
ment and  control  of  that  association.  Afterward  a 
meeting  of  delegates  sent  from  the  subordinate  lodges 
87— 78  KAN. 
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of  the  National  Aid  Association  throughout  the  country 
met  at  Topeka,  Kan.,  and  after  full  discussion  thereof 
ratified  and  confirmed  the  acts  which  had  been  done 
in  the  direction  of  a  consolidation  of  the  associations, 
and  ordered  that  proper  steps  be  taken  to  complete 
such  arrangements. 

Spinney  and  Chittenden  managed  the  National  Aid 
Association  as  a  separate  organization  until  December 
15,  1901,  when  they  resigned,  and  the  management  de- 
volved upon  Elsie  Buckman,  acting  secretary,  who  con- 
ducted the  affairs  of  the  order  until  January  8,  1902, 
when  it  passed  into  the  hands  of  a  receiver. 

The  promissory  notes  held  by  Lewis,  Cooley  and 
Ware  which  fell  due  November  1,  1901,  were  paid  by 
Spinney,  with  checks  drawn  upon  the  funds  of  the  Na- 
tional Aid  Association.  The  notes  which  matured  De- 
cember 1,  1901,  were  not  paid  when  due,  and  suit  was 
brought  thereon,  but  Spinney  afterward  settled  the  suit 
and  paid  the  notes. 

As  a  result  of  the  attempted  consolidation,  the  Bank- 
ers' Union  of  the  World  received  nothing;  its  officers, 
E.  C.  Spinney  and  C.  M.  Chittenden,  received  nothing. 
The  National  Aid  Association  received  nothing;  its 
officers,  Lewis,  Cootey,  and  Ware,  received  the  notes 
as  above  stated.  In  the  transaction,  however,  they  had 
resigned  their  offices,  and  faithfully  worked  to  accom- 
plish the  purpose  in  view,  as  agreed  by  them. 

M.  Ware,  the  payee  and  holder  of  eight  of  the  notes 
above  mentioned,  exchanged  them  for  the  home  farm, 
and  the  live  stock  thereon  of  the  plaintiff  herein.  This 
farm  is  located  in  Hodgeman  county,  Kansas.  The 
plaintiff  gave  to  Ware  a  bond  for  a  deed  to  the  real  es- 
tate, a  bill  of  sale  for  the  stock,  and  agreed  to  retain 
possession  thereof  and  care  for  the  same  one  year.  On 
January  2,  1902,  suit  was  brought  on  the  note  which 
became  due  January  1,  1902,  and  afterward  by  stipu- 
lation the  other  notes  were  added,  so  that  this  suit 
embraces  the  eight  notes  of  $333.83  each.   The  plaintiff 
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still  retains  possession  of  all  the  property  deeded  to 
Ware.  The  plaintiff  took  the  notes  in  good  faith,  for 
full  value,  and  without  notice  of  the  circumstances 
under  which  they  were  executed. 

The  Bankers'  Union  of  the  World  was  organized 
under  the  provisions  of  chapter  47  of  the  Laws  of 
Nebraska  of  1897.  The  title  of  the  act  contains  the 
following:  "An  act  defining  fraternal  beneficiary  so- 
cieties, orders  or  associations,  and  regulating  the  same, 
and  to  repeal,"  etc.    The  act  in  part  provided : 

"Section  1.  A  fraternal  beneficiary  association  is 
hereby  declared  to  be  a  corporation,  society  or  volun- 
tary association,  formed  or  organized  and  carried  on 
for  the  sole  benefit  of  its  members  and  their  bene- 
ficiaries, and  not  for  profit.  Each  such  society  shall 
have  a  lodge  system,  with  ritualistic  form  of  work  and 
representative  form  of  government. 

"Sec.  2.  Such  society  shall  make  provision  for  the 
payment  of  benefits  in  case  of  death;  .  .  .  pro- 
vided, the  payment  of  such  benefits  in  all  cases  shall  be 
subject  to  compliance,  by  the  member,  with  the  con- 
tract, constitution,  rules  and  laws  of  the  society. 

"Sec.  3.  The  fund  from  which  the  payment  of  such 
benefits  shall  be  made,  and  the  fund  from  which  the 
expenses  of  such  society  shall  be  defrayed,  shall  be  de- 
rived from  beneficiary  calls,  assessments,  or  dues  col- 
lected from  its  members." 

Section  4  defines  who  may  be  beneficiaries. 

"Sec.  5.  Such  societies  shall  be  governed  by  this  act 
and  shall  be  exempt  from  the  provisions  of  the  stat- 
utes of  this  state  relating  to  life-insurance  companies 
exdept  as  hereinafter  provided,  and  no  law  hereafter 
passed  shall  apply  to  them  unless  they  be  expressly 
designated  therein." 

Section  6  defines  where  such  associations  may  be 
served.  Section  7  exempts  the  proceeds  of  a  beneficiary 
certificate  for  debts  of  holder.  Sections  8  and  9  pro- 
vide the  steps  to  be  taken  to  obtain  a  permit  to  do 
business  under  this  act.  Section  10  provides  reports 
to  be  made  to  the  auditor  of  public  accounts.  Section 
11  requires  foreign  associations  doing  business  under 
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this  act  to  appoint  a  person  upon  whom  service  may  be 
made.  Section  12  provides  terms  upon  which  such 
orders  may  do  business  in  the  state.  Section  13  limits 
the  right  to  solicit  membership.  Section  14  concerns 
contracts  between  a  beneficiary  and  a  member  whereby 
the  former  is  to  pay  the  latter's  dues.  Section  15  per- 
mits transaction  of  business  outside  the  state.  Sec- 
tions 16, 17  and  18  recite  causes  which  forfeit  the  right 
to  do  business  and  provide  penalties  for  violations  of 
the  statute. .  Section  19  requires  examination  of  mem- 
bers by  physician.  Section  20  provides  for  the  organi- 
zation of  new  corporations  under  the  act. 

''Sec.  21.  All  societies,  orders  and  associations  con- 
templated in  this  act  shall  be  exempt  from  the  pro- 
visions of  chapter  16  of  the  Compiled  Statutes  of  1885. 
.  .  .  The  moneys  collected  by  any  such  society  from 
its  members,  according  to  the  plan  or  method  provided 
in  its  constitution  and  by-laws,  for  the  pa3maent  of 
death  or  disability  claims  arising  under  the  terms  of 
its  beneficiary  certificates,  shall  be  kept  separate  and 
apart  from  the  other  funds  of  such  society,  and  shall 
be  used  only  in  pa3maent  of  such  claims,  and  no  part 
thereof  shall  be  used  by  such  society  in  pa3maent  of 
expenses  of  any  kind  or  character." 

Section  22  requires  a  copy  of  the  constitution  and 
by-laws  to  be  filed  with  auditor.  The  constitution  of 
the.  Bankers'  Union  of  the  World  contains,  inter  alia, 
the  following  provisions : 

"Division  1. 

"Sec.  E.  How  maintained. — ^The  expense  of  the 
fraternity  shall  be  defrayed  by  a  percentage  of  the 
premium  income,  per  capita  tax  and  membership 
and  certificate  fee  upon  every  member  thereof.  The 
same  shall  be  collected  and  forwarded  to  the  Bankers' 
Union  of  the  World  by  the  subordinate  lodges,  and  shall 
be  placed  in  the  designated  funds.  The  amount  avail- 
able for  general  fund  for  expenses  and  the  member- 
ship fees  shall  be  established  by  the  board  of  directors, 
but  the  amount  of  premium  income  so  available  shall 
not,  after  the  first  year  of  each  i>olicy,  exceed  the  ratio 
of  three  dollars  per  $1000  of  life-insurance  on  a  single 
policy,  and  a  ratio  of  four  dollars  and  fifty  cents  per 
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$1000  in  case  of  a  joint  policy,  or  a  ratio  of  three  dol- 
lars for  each  accident  policy  of  the  lowest  amount  pro- 
vided for,  all  calculated  per  annum.  To  meet  this  ex- 
pense the  first  premiums  received  on  each  policy  by 
said  Bankers'  Union  of  the  World  shall  be  available 
till  said  limit  is  reached." 

"Division  4. 

"Sec.  F.  Dviies  of  the  supreme  hanker. — ^The  su- 
preme banker  shall  receive  all  money  belonging  to  the 
geneitd,  reserve  and  benefit  funds  of  the  order,  and 
shall  give  a  receipt  when  each  payment  is  received. 
.  .  .  He  shall  pay  all  orders  on  the  reserve,  benefit 
and  general  funds,  signed  by  the  supreme  president 
and  attested  by  the  supreme  secretary,  keeping  a  sep- 
arate account  with  each  of  the  three  funds.'' 

"Sec.  H.  Duties  of  board  of  directors. — ^The  board 
of  directors  shall  have  complete  control  of  the  financial 
affairs  of  the  fraternity,  shall  protect  the  charter  of 
the  same  and  exercise  its  corporate  powers  as  provided 
by  the  laws  of  the  state  of  Nebraska.  ...  It 
shall  be  the  duty  of  the  board  of  directors:  .  .  . 
(3)  Payment  of  claims. — ^To  authorize  and  order  pay- 
ment of  all  proper  claims  against  the  fraternity,  and 
direct  payments  to  be  made  from  the  general  fund  of 
such  as  may  be  properly  paid  therefrom.  (4)  .  .  . 
The  supreme  secretary  shall  not  issue  any  order  on  the 
supreme  banker  for  the  pa3mient  of  any  claims  unless 
such  order  shall  have  been  first  signed  by  the  supreme 
president." 

By  sections  I,  J,  and  K,  the  general  manager  is  au- 
thorized to  publish  an  official  paper  for  the  member- 
ship, and  to  employ  an  attorney  when  necessary,  com- 
pensation in  each  case  to  be  fixed  by  the  general  man- 
ager. 

"Division  9. 

"Sec.  D.  Reserve  fund. — For  the  purpose  of  creating 
a  reserve  fund,  to  guard  against  poor  risks,  protect 
healthy  members,  equalize  the  cost  to  all,  and  abso- 
lutely insure  the  perpetuity  of  the  union,  all  insurance 
in  the  Bankers'  Union  of  the  World  will  be  adjusted 
and  paid  on  the  following  plan:  Should  any  member 
holding  a  policy  die  before  having  lived  out  his  ex- 
pectancy of  life  based  on  his  age  at  entry  according  to 
the  American  experience  table  of  mortality,  there  shall 
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be  deducted  from  the  death  benefit  payable  under  such 
policy  held  by  said  member  a  sum  equal  to  the  amount 
of  one  pa3maent  (at  the  rate  paid  by  the  member)  for 
each  month  of  the  unexpired  period  of  such  life  ex- 
pectancy, with  four  per  cent,  on  the  unpaid  balance  of 
such  sum.  Accident  and  disability  beifefits  payable 
under  all  policies  shall  be  subject  to  proportionate  de- 
duction. All  such  deduction  made  in  payment  of  poli- 
cies at  times  when  the  mortuary  fund  equals  or  exceeds 
$10,000  over  and  above  all  claims  on  file  and  approved 
against  said  mortuary  fund  shall  constitute  a  reserve 
fund.  All  such  deductions  in  payment  of  policies  made 
at  times  when  the  mortuary  fund  amounts  to  less  than 
$10,000  over  and  above  all  claims  on  file  and  approved 
against  said  fund  shall  be  placed  in  the  mortuary  fund 
of  the  company.  The  reserve  fund  of  the  Bankers' 
Union  of  the  World  shall  not,  under  any  circumstances, 
be  used  for  any  purpose  except  to  meet  death  losses  in 
excess  of  six  deaths  per  thovisand  members  per  year, 
and  for  the  payment  of  old-age  benefits  to  members 
over  seventy  years  of  age.  It  is  declared  to  be  the 
fundamental  principle  and  policy  of  this  union  that 
no  more  than  twelve  premiums  at  the  rate  at  entrance 
age  shall  be  made  in  any  one  year  for  the  payment  of 
mortuary,  disability  and  accident  benefits  and  expenses 
of  the  union.  But  if  for  any  cause  now  unforeseen  and 
not  anticipated  the  rate  fixed  at  entrance  according  to 
age  fails  to  produce  the  necessary  amount,  then  it  shall 
be  the  duty  of  the  board  of  directors  to  order  a  special 
call,  which  shall  be  paid  by  each  member  to  the  secre- 
tary of  his  or  her  subordinate  lodge  within  thirty  days 
from  the  date  of  such  call,  which  funds  shall  forth- 
with be  transmitted  by  such  secretary  to  the  Bankers' 
Union  of  the  World.  Members  failing  to  pay  any 
special  call  within  thirty  days  from  the  date  of  the 
said  call  of  the  same  shall  stand  suspended." 

Section  A  of  division  1  of  the  by-laws  provides,  in 
substance,  that  the  supreme  lodge  shall  have  exclusive 
charge  of  printing  and  furnishing  lodge  supplies,  at 
prices  fixed  by  the  directors,  the  proceeds  to  go  into 
the  general  fund  of  the  supreme  lodge. 

In  addition  to  the  foregoing  there  are  many  other 
expenses  provided  for  which  are  necessary  to  the  ex- 
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istence  of  the  order,  and  which  it  is  necessary  to  pay 
out  of  the  funds  of  the  association. 

E.  C.  Spinney  is  joint  maker  of  the  notes  sued  on 
with  the  Bankers'  Union  of  the  World,  of  which  he  was 
president.  A  copy  of  the  note  upon  which  suit  was 
instituted  is  as  follows : 

"Omaha,  Neb.,  October  26, 1901. 

"January  1,  1902,  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  M.  Ware,  at  the  office  of 
Stebbins  &  Evans,  509  Kansas  avenue,  Topeka,  Kan., 
three  hundred  and  thirty-three  dollars  and  thirty-three 
cents;  interest  at  ten  per  cent,  per  annum  after  due 
until  paid. 

(Signed)    The  Bankers'  Union  op  the  World. 

By  E.  C.  Spinney,  President  and  General  M. 

E.  C.  Spinney." 
Indorsed  as  follows:    "Pay  to  the  order  of  W.  T. 
Scott.  (Signed)        M.  Ware." 

Overmyer  &  Overmyer,  for  plaintiff  in  error. 
Edtuin  A.  Austin,  and  Otia  E.  Hungate,  for  defend- 
ants in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  to  recover 
upon  the  eight  promissory  notes  obtained  by  the  plain- 
tiff from  M.  Ware,  each  being  for  the  sum  of  $333.33. 
The  notes  were  given  in  consideration  of  services  per- 
formed in  an  effort  to  effect  a  consolidation  of  the 
Bankers'  Union  of  the  World  and  the  National  Aid 
Association.  One  of  the  defendants,  the  Bankers' 
Union  of  the  World,  objects  to  the  payment  of  the 
notes  (1)  because  the  purpose  for  which  the  notes  were 
given  was  beyond  the  power  of  the  association,  which 
makes  them  void  in  toto;  and  (2)  because  the  plaintiff 
is  not  in  a  position  to  claim  the  protection  ordinarily 
due  to  an  innocent  holder  of  commercial  paper,  as  he 
is  still  in  possession  of  all  the  property  that  was  the 
consideration  for  the  notes  and  is  secure  from  loss 
without  such  protection. 
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The  plaintiff  insists  that  a  corporation  having  power 
to  create  debts  or  incur  liabilities  for  any  purpose 
whatever  has  the  power  to  issue  its  promissory  note 
therefor,  and  the  purchaser  of  such  note,  in  the  ab- 
sence of  notice  or  knowledge  to  the  contrary,  has  the 
right  to  assume  that  it  was  given  for  a  rightful  pur- 
pose; that  defendant  association  has  express  power  to 
provide  many  things  that  can  only  be  obtained  either 
by  cash  or  credit,  and  to  carry  out  the  manifest  pur- 
poses of  the  order  it  is  necessary  for  it  to  have  ihe 
power  to  contract  debts  for  these  essential  purposes 
and  issue  its  promissory  notes  therefor;  that  the  plain- 
tiff has  delivered  all  of  the  property  sold,  and  is  in 
possession  thereof  merely  as  agent  of  the  owner,  and 
therefore  cannot  protect  himsdf ;  and,  further,  that 
the  defendant  association,  having  received  the  services 
of  the  payee  of  the  notes,  and  caused  him  to  surrender 
his  office,  and  receipt  for  past-due  salary,  is  now  es- 
topped from  denying  its  power  to  make  the  contract 
and  execute  the  notes. 

There  are  other  questions  presented,  but  they  are 
minor  to,  and  involved  in,  the  principal  ones  men- 
tioned, and  in  the  view  we  have  taken  they. are  not 
material  to  the  conclusion  reached  and  need  not  be  con- 
sidered. 

Corporations  are  created  by  law,  and  have  such  pow- 
ers  only  as  are  expressly  or  impliedly  conferred  upon 
them.  The  charter  of  a  corporation  is  the  measure  of 
its  power.  (7  A.  &  E.  Encycl.  of  L.  695.)  In  the  case 
of  Head  v.  Providence  Insurance  Co.,  6  U.  S.  127  (re- 
print, vols.  5-6,  p.  150),  2  L.  Ed.  229,  Chief  Justice 
Marshall  said: 

"Without  ascribing  to  this  body,  which  in  its  cor- 
porate capacity  is  the  mere  creature  of  the  act  to  which 
it  owes  its  existence,  all  the  qualities  and  disabilities 
annexed  by  the  common  law  to  ancient  institutions  of 
this  sort,  it  may  correctly  be  said  to  be  precisely  what 
the  incorporating  act  has  made  it;  to  derive  all  its 
powers  from  that  act,  and  to  be  capable  of  exerting 
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its  faculties  only  in  the  manner  which  that  act  author- 
izes. To  this  source  of  its  being,  then,  we  must  recur 
to  ascertain  its  powers.''     (Reprint,  vols.  5-6,  p.  154.) 

In  the  case  of  N.  Y.  F.  Ins.  Co.  v.  Ely,  5  Conn.  560, 
567, 13  Am.  Dec.  100,  Chief  Justice  Hosmer  said,  when 
speaking  of  the  powers  of  corporations,  that  "the  law 
of  its  nature,  or  its  birthright,  in  the  most  compre- 
hensive sense,  is  such,  and  such  only,  as  its  charter 
confers.''  In  the  case  of  Central  Transp.  Co.  v.  PvlU 
man's  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  484,  35  L.  Ed. 
55,  Mr.  Justice  Gray  said : 

"The  charter  of  a  corporation,  read  in  the  light  of 
any  general  laws  which  are  applicable,  is  the  measure 
of  its  powers,  and  the  enumeration  of  those  powers  im- 
plies the  exclusion  of  all  others  not  fairly  incidental." 
(Page  48.) 

This  is  the  generally  accepted  and  recognized  rule. 
The  implied  powers  which  a  corporation  has  are  only 
such  as  are  necessary  fully  to  carry  out  the  powers  ex- 
pressly given  and  to  accomplish  the  purpose  of  its 
creation.  (7  A.  &  E.  Encycl.  of  L.  699;  The  People, 
ex  rel.,  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  283,  22 
N.  E.  798,  8  L.  R.  A.  497, 17  Am.  St.  Rep.  319;  Chicago 
Gas  Light  Co.  t).  People's  Gas  Light  Co.,  121  111.  530, 
13  N.  E.  169,  2  Am.  St.  Rep.  124;  Franklin  Bank  v. 
Commercial  Bank,  36  Ohio  St.  350,  355,  38  Am.  Rep. 
594.) 

In  the  case  of  National  Home^building  Ass'n  v. 
Bank,  181  111.  35,  54  N.  E.  619,  64  L.  R.  A.  399,  72  Am. 
St.  Rep.  245,  Chief  Justice  Cartwright  said : 

"A  corporation  is  a  creature  of  the  law,  having  no 
powers  but  those  which  the  law  has  conferred  upon  it. 
A  corporation  has  no  natural  rights  or  capacities,  such 
as  an  individual  or  an  ordinary  partnership,  and  if  a 
power  is  claimed  for  it  the  words  giving  the  power  or 
from  whidi  it  is  necessarily  implied  must  be  found  in 
the  charter  or  it  does  not  exist."  .  (Page  40.) 

It  may  therefore  be  said  that  as  a  general  rule  a 
private  corporation  possessing  the  powers  usually  con- 
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ferred  has  authority  to  issue  promissory  notes,  either 
when  authorized  to  do  so  in  express  terms,  or  when  it 
is  necessary  to  carry  out  other  powers  expressly  given 
and  is  essential  to  the  accomplishment  of  the  purpose 
of  its  creation.  But  it  may  also  be  said  that  corpora- 
tions may  be  created  which  do  not  have  such  power, 
either  express  or  implied.  Whether  a  given  corpora- 
tion has  such  power  or  not  will  depend  upon  the  ex- 
press provisions  of  its  charter,  and  the  purpose  it  was 
intended  to  accomplish.  When  a  law  whereby  a  cor- 
poration is  created  does  not  confer  in  express  terms  the 
power  to  issue  promissory  notes,  such  power  will  not 
be  implied  if  it  appears  from  the  general  scope  of  the 
law,  and  from  the  purpose  to  be  accomplished  by  such 
corporation,  that  it  is  not  essential  to  the  proper  ex- 
ercise of  the  powers  expressly  conferred  nor  to  the 
accomplishment  of  the  objects  for  which  the  corpora- 
tion was  created. 

Applying  these  principles  to  this  case,  we  have  con- 
cluded that  the  Bankers'  Union  of  the  World  did  not 
have  power,  either  express  or  implied,  to  issue  the 
notes  sued  upon.  It  was  organized  under  the  pro- 
visions of  a  statute  enacted  for  the  purpose  of  placing 
such  associations  in  a  separate  and  distinct  class.  By 
the  express  terms  of  Ihis  statute  associations  organized 
under  it  are  excluded  from  the  provisions  of  all  laws 
relating  to  ordinary  cori>orations  and  life-insurance 
companies.  This  indicates  an  intention  to  deprive 
them  of  the  ordinary  business  powers  incident  to  other 
corporations,  and  to  withhold  all  power  not  expressly 
given. 

This  association  was  not  organized  for  trading  or 
business  purposes,  or  to  acquire  profit  in  any  way.  It 
is  without  capital,  and  has  no  revenue.  Its  only  finan- 
cial resource  is  the  voluntary  contributions  of  its  mem- 
bers. Its  only  business  is  to  receive  and  disburse  these 
contributions  in  accordance  with  the  rules  of  the  or- 
der.   No  power  exists  to  enforce  the  payment  of  as- 
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sessments,  but  when  they  are  voluntarily  paid  a  fixed 
per  cent,  thereof  is  placed  in  a  fund  out  of  which  all 
the  expenses  incident  to  the  management  of  the  order 
are  to  be  paid.  This  fund  is  the  sole  means  at  the  dis- 
posal of  the  officers  of  the  association,  and  it  is,  and  of 
necessity  must  be,  an  uncertain  and  conjectural  quan- 
tity. The  issuance  of  a  promissory  note,  with  no  se- 
curity for  payment  when  due  other  than  this  fund, 
would  be  a  very  unbusinesslike  transaction.  It  would 
seem  like  folly  to  permit  any  obligation  of  the  associa- 
tion to  be  issued  which  exceeded  the  extent  of  this 
fund  at  the  time  of  such  issuance.  An  obligation  pay- 
able upon  the  contingency  that  this  fund  would  be 
sufficient  might  work  no  injury,  but  a  promissory  note 
negotiable  in  a  commercial  sense,  payable  absolutely, 
is  wholly  incompatible  with  the  plans,  resources  and 
necessities  of  such  an  organization. 

A  law  permitting  a  corporation  of  this  character  to 
issue  such  notes,  and  thereby  deceive  and  entrap  the 
unwary  and  credulous,  would  be  open  to  serious  criti- 
cism. It  may  be  conceded  that  the  legislature  of  Ne- 
braska might  confer  such  power  upon  such  an  associa- 
tion, but  it  should  not  be  assumed  to  have  done  so  until 
its  language  to  that  effect  is  so  clear  and  explicit  as  to 
admit  of  no  other  reasonable  interpretation.  The 
statute  under  which  the  Bankers'  Union  of  the  World 
was  organized,  and  the  constitution  and  by-laws  of 
that  order,  have  been  fully  pleaded  and  constitute  a 
part  of  the  record  in  this  case.  The  decisions  of  the 
Nebraska  supreme  court,  so  far  as  deemed  applicable, 
have  bden  cited  in  the  briefs  of  counsel,  and  further 
to  aid  this  court  depositions  of  eminent  lawyers  in  that 
state  have  been  taken,  wherein  opinions  have  been 
given  pro  and  con  as  to  whether  or  not  under  this 
statute  and  the  decisions  and  other  laws  existing  in 
Nebraska  the  Bankers'  Union  of  the  World  had  the 
legal  power  to  issue  a  promissory  note.  But,  since  we 
have  the  statute  and  reports  before  us,  we  have  con- 
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eluded  to  follow  our  own  judgment  in  the  decision  of 
this  question. 

It  is  familiar  law  that  whoever  deals  with  a  corpora- 
tion or  buys  its  obligations  is  bound  to  take  notice  of 
the  powers  conferred  by  its  charter,  and  the  purposes 
for  which  it  was  created.  When  the  plaintiff  was 
about  to  purchase  the  notes  in  question  he  was  charged 
with  notice  of  the  powers,  express  and  implied,  pos- 
sessed by  the  Bankers'  Union  of  the  World,  and  was 
bound  to  take  notice  that  it  had  no  authority  or  power 
to  issue  such  notes  for  any  purpose  whatever. 
Charged  with  such  notice,  he  could  not  become  the 
owner  of  the  notes  so  as  to  be  entitled  to  the  protec- 
tion usually  accorded  an  innocent  holder  of  commercial 
paper.  (Alexander  et  al.  v.  CavldweU  et  al.,  83  N.  Y. 
480,  485;  Jemiaon  et  al.  v.  C.  S.  Bank,  122  N.  Y.  135, 
140,  25  N.  E.  264,  9  L.  R.  A.  708,  19  Am.  St.  Rep.  482; 
Sturdevant  Bros.  &  Co.  v.  Farmers'  &  Merchants' 
Bank  of  RushviUe,  69  Neb.  220,  95  N.  W.  819 ;  National 
Home-buUding  Ass'n  v.  Bank,  181  111.  35,  54  N.  E.  619, 
64  L.  R.  A.  399,  72  Am.  St.  Rep.  245 ;  Nicollet  National 
Bank  v.  Frisk-Turner  Co.,  71  Minn.  413,  74  N.  W.  160, 
70  Am.  St.  Rep.  334 ;  The  Franklin  National  Bank  et  al. 
V.  Whitehead  et  al.,  149  Ind.  560,  49  N.  E.  592,  39  L.  R. 
A.  725,  63  Am.  St.  Rep.  302 ;  Durkee  v.  The  People,  155 
111.  354,  40  N.  E.  626,  46  Am.  St.  Rep.  340.) 

This  conclusion  disposes  of  the  case  so  far  as  the 
Bankers'  Union  of  the  World  is  concerned,  and  makes 
it  unnecessary  to  consider  the  question  of  estoppd  on 
accoimt  of  benefits  received,  as  the  plaintiff  took  the 
notes  with  notice  of  this  infirmity  and  is  not  therefore 
entitled  to  the  rights  of  an  innodent  holder.  It  seems, 
however,  that  this  defendant  received  very  little,  if 
anything,  of  value  out  of  the  transaction.'  The  scheme 
of  consolidation  failed.  These  notes  were  not  to  be 
paid  unless  it  succeeded.  It  is  true  that  the  president 
and  secretary  of  the  Bankers'  Union  of  the  World, 
while  in  control  of  the  National  Aid  Association,  used 
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its  funds  in  a  way  that  might  give  just  cause  of  com- 
plaint, but  that  association  is  not  in  this  case.  These 
funds  were  not  transferred  to  the  Bankera'  Union  of 
the  World,  nor  used  in  any  way  for  its  direct  benefit. 
They  were  used  to  defray  the  expense  incurred  in  the 
furtherance  of  the  scheme  in  which  both  associations 
were  interested.  The  National  Aid  Association  was 
insolvent  and  unable  to  pay  the  salaries  due  its  officers, 
and  the  release  thereof  resulted  in  very  little,  if  any, 
loss  to  them,  and  no  advantage  to  the  other  association. 

We  think  E.  C.  Spinney,  the  other  maker  of  these 
notes,  is  liable  thereon.  He  was  personally,  as  well  as 
officially,  interested  in  securing  the  consolidation  of 
the  associations.  But  for  his  supposed  personal  finan- 
cial responsibility  nothing  would  have  been  done  by 
the  payees  of  the  notes  to  secure  the  union  of  the  two 
companies.  He  knowingly  and  voluntarily  executed 
negotiable  notes,  and  consented  to  their  delivery.  The 
transaction  in  which  they  were  given  was  not  unlawful, 
or  contrary  to  public  policy.  The  consolidation  of  such 
corporations  might  be  desirable  and  useful  to  both  as- 
sociations, and  proper  and  legitimate  in  every  way. 
The  officers  of  the  National  Aid  Association  did  not 
attempt  to  sell  out  their  company,  nor  to  betray  their 
trust;  they  only  undertook  to  advise  with  and  urge  the 
subordinate  lodges  and  members  to  consent  to  the  pro- 
posed merger.  This  was  proper.  The  National  Aid 
Association  could  not  exist  alone  very  long,  and  any 
change  which  promised  protection  to  its  certificate 
holders  was  desirable.  We  think  this  effort  on  the  part 
of  the  officers  was  not  vicious,  but  commendable. 

The  notes  are  not  enforceable  against  the  other 
maker  (the  defendant  corporation)  simply  because  it 
had  no  power  to  execute  them,  and  the  plaintiff  had 
legal  notice  thereof  when  he  took  them.  The  plaintiff, 
having  bought  these  notes  in  good  faith,  and  for  value, 
and  without  notice  of  the  circumstances  under  which 
they  were  given,  is  an  innocent  holder  as  against  Spin- 
ney, and  is  entitled  to  recover  thereon. 
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The  judgment  of  the  district  court  is  affirmed  so  far 
as  the  Bankers'  Union  of  the  World  is  concerned,  and 
reversed  as  to  E.  C.  Spinney;  and  it  is  directed  to  enter 
judgment,  upon  the  facts  found  by  it,  against  E.  C. 
Spinney,  in  accordance  with  the  views  herein  ex- 
pressed. The  costs  in  this  court  are  divided  equally 
between  the  plaintiff  and  defendant  Spinney. 

AU  the  Justices  concurring. 


The  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany et  al.  v.  Albert  L.  Wynkoop  et  al. 

No.  14,624.     (85  Pac.  595.) 
SYLLABUS  BY  THE  COURT. 

1.  Injunction  —  Closing  of  a  Railway-crossing  —  Jurisdiction, 
A  suit  of  injunction  to  prevent  the  closing  of  an  under- 
grade crossing  of  a  railroad  operates  in  personam,  and  is 
not  one  of  those  provided  for  in  section  46  of  the  civil  code 
(Gen.  Stat.  1901,  §4476)  which  must  be  brought  in  the 
county  in  which  the  subject  of  the  action  is  situated. 

2.  Railroads — Contract  with  Landowner  for  Right  of  Way — 
Reservation,  A  contract  between  the  owner  of  land  and  a 
railroad  company,  in  connection  with  a  proceeding  to  con- 
demn a  right  of  way  for  a  railroad,  which  reserved  to  the 
landowner  an  undergrade  crossing  as  a  means  of  access  from 
one  part  of  the  farm  to  the  other,  and  which  was  taken  into 
account  by  the  condemnation  commissioners  in  the  award  of 
damages  for  the  appropriation  of  the  right  of  way,  is  bind- 
ing upon  both  of  the  parties. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.  Opinion  filed  May  12,  1906.  Af- 
firmed. 

M.  A.  Low,  W.  F.  Evans,  and  Pavl  E.  Walker,  for 
plaintiffs  in  error. 

C.  D.  Walker,  and  J.  L.  Berry,  for  defendants  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J,:  This  was  a  suit  to  enjoin  the 
closing  of  an  undergrade  farm-crossing  of  a  railroad. 
In  1886  the  Chicago,  Kansas  &  Nebraska  Railway 
Company  laid  out  a  railroad  and  condemned  a  right 
of  way  across  the  farm  of  David  Wjrnkoop.  The  route 
selected  was  between  the  buildings  on  the  Wynkoop 
farm  and  the  public  highway.  Jn  a  depression  which 
extended  from  the  buildings  to  the  public  highway  a 
private  roadway  had  been  built  for  the  accommodation 
of  the  owner  and  occupants  of  the  farm.  The  rail- 
road was  laid  out  and  built  across  this  depression,  and 
the  plan  of  the  inroad  required  a  high  embankment 
which  extended  eighty-five  rods  across  the  farm,  the 
height  of  which  was  about  twenty-five  feet  at  the  in- 
tersection of  the  private  roadway.  When  the  conmus- 
sioners  met  to  condemn  a  right  of  way  over  the  farm 
the  matter  of  passing  from  one  side  of  the  railroad  to 
the  other  by  the  use  of  the  private  roadway  was  con- 
sidered, and  it  was  agreed  between  the  owner  and  the 
representative  of  the  railway  company  that  an  open- 
ing should  be  left  for  an  undergrade  crossing  at  the 
intersection  of  the  private  roadway;  and  the  damages 
of  the  owner  were  assessed  by  the  commissioners  upon 
the  understanding  that  he  should  have  such  a  crossing 
at  that  point.  The  railroad  was  built  in  accordance 
with  the  plan,  and  a  bridge  constructed  over  the  pri- 
vate roadway. 

In  1891  defendant  corporation  acquired  the  railroad 
property,  and  in  1895  some  negotiations  were  had  be- 
tween the  railway  company  and  the  owner  of  the  farm 
in  regard  to  the  narrowing  of  the  passageway  under 
the  railroad  and  the  substitution  of  an  arch  stone 
culvert  for  the  bridge  first  built.  No  agreement  was 
reached  by  them,  however,  and  another  bridge  similar 
to  the  one  first  built  was  erected  without  interfering 
with  the  private  roadway.    In  1903  the  railroad  com- 
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pany,  desiring  to  improve  its  road-bed  and  to  put  it  in 
a  condition  for  the  use  of  heavier  equipment,  again 
negotiated  with  Wynkoop  with  reference  to  placing  a 
stone  culvert  where  the  private  roadway  crossed  un- 
der the  railroad-track.  At  that  time  the  representa- 
tive of  the  railway  company  suggested  the  substitution 
of  a  stone  culvert  about  ten  feet  wide,  while  Wynkoop 
insisted  that  the  necessities  of  the  farm  required  an 
opening  fourteen  feet  wide.  There  was  a  suggestion, 
too,  by  the  railway  company  that  a  grade  crossing 
might  be  made  at  the  end  of  the  embankment,  but  the 
parties  were  unable  to  agree,  and  the  company  pro- 
ceeded to  close  up  the  roadway,  when  this  suit  was 
brought,  which  resulted  in  a  permanent  injunction 
against  the  destruction  of  the  undergrade  crossing. 

It  is  first  contended  that  as  the  situs  of  the  under- 
grade crossing  is  in  Doniphan  county  the  district  court 
of  Atchison  county  was  without  jurisdiction  to  con- 
sider the  ease ;  that  the  provision  of  section  46  of  the 
civil  code  (Gen.  Stat.  1901,  §4476)  requiring  that 
actions  "for  the  recovery  of  real  property  or  of  any 
estate  or  interest  therein,  or  for  the  determination  in 
any  form  of  any  such  right  or  interest,"  must  be 
brought  in  the  county  in  which  the  subject  of  the  ac- 
tion is  situated  applies.  This  is  not  an  action  to  re- 
cover real  property,  nor  for  the  determination  of  an 
interest  therein.  It  is  a  suit  which  operates  in  per- 
sonam, and  its  object  is  to  prevent  the  commission  of 
a  wrong  by  obstructing  a  roa^dway.  Wynkoop  was 
not  asking  to  have  an  interest  in  land  determined,  nor 
could  any  judgment  be  rendered  in  the  suit  which 
would  have  that  effect.  The  legal  title  to  the  land  was 
in  himself,  and  ever  since  the  right  of  way  for  the 
railroad  was  condemned  and  the  railroad  was  built 
there  has  been  an  undergrade  crossing  f  roni  one  part 
of  his  farm  to  the  other.  The  proposed  closing  of  this 
roadway  is  the  wrong  of  which  complaint  is  made.  In 
establishing  the  wrong  the  ownership  of  the  land,  as 
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well  as  the  condemnation  of  a  right  of  way  over  it, 
was  to  some  extent  drawn  in  question ;  but  these  mat- 
ters were  only  incidental  to  the  gravamen  of  the  suit 
— ^the  prevention  of  a  threatened  wrong. 

Not  every  action  growing  out  of  transactions  con- 
cerning real  property  is  local.  Where  the  decree  sought 
is  to  operate  on  the  person,  and  not  upon  the  real  prop- 
erty, the  location  of  the  property  indirectly  affected  is 
not  material.  It  was  held  in  Close  v.  Wheaton,  65 
Kan.  830,  70  Pac.  891,  that  a  suit  to  compel  the  spe- 
cific performance  of  an  agreement  to  convey  land  did 
not  come  within  the  provisions  of  section  46  of  the 
civil  code  (Gen.  Stat.  1901,  §  4476),  and  that  while  it 
related  to  real  estate  it  could  be  brought  in  any  county 
where  the  defendant  might  be  legally  served  with 
personal  process.  In  Massie  v.  Watts,  10  U.  S.  148, 
3  L.  Ed.  181,  Chief  Justice  Marshall,  speaking  of  such 
a  suit,  said : 

"In  a  case  of  fraud,  of  trust,  or  of  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  be  found,  although  lands  not 
within  the  jurisdiction  of  that  court  may  be  affected 
by  the  decree."    (Page  160.) 

It  is  held  that  jurisdiction  of  this  character  is 
strictly  in  personam,  and  that  the  court  may  exercise 
it  independently  of  the  locality  where  the  act  is  to  be 
done.  The  relief  sought  not  being  the  determination 
of  an  interest  in  real  estate  but  against  the  defendant 
personally,  suit  was  rightly  brought  where  personal 
service  could  be  had.  As  tending  to  sustain  this  view, 
see:  Alexander  v.  Tolleston  Club,  110  111.  65 J  Powell  v. 
Cheshire,  70  Ga.  357,  48  Am.  Rep.  572;  Great  Falls 
Manufacturing  Company  v.  Worster,  23  N.  H.  462; 
Clad  et  al..  Appellants,  v.  Paist,  181  Pa.  St.  148,  37 
Atl.  194;  Jennings  Bros.  &  Co.,  Appellants,  v.  Beale, 
158  Pa.  St.  283, 27  Atl.  948;  O'Comtor  v.  Shannon  (Tex. 
Civ.  App.),  30  S.  W.  1096;  Roche  v.  Marvin  et  al., 
92  N.  Y.  398;  Rose  et  al.  v.  Schoteau,  11  HI.  167;  Roys- 
38— 78  KAN. 
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ton  V.  Royaton,  21  Ga,  161;  McArthur  &  Griffin  v. 
Matthewson  &  Butler,  67  Ga.  134;  11  A.  &  E.  Encycl. 
of  L.  173. 

There  is  a  contention  that  under  the  evidence  Wyn- 
koop was  not  entitled  to  an  undergrade  crossing.  In 
that  connection  it  is  argued  that  the  right  of  Wjmkoop 
to  use  the  crossing  is  in  the  nature  of  an  easement, 
and  that  it  is  worthless  unless  evidenced  by  writing. 
The  case  is  not  to  be  treated  as  an  easement  obtained 
by  Wynkoop  from  the  railroad  company.  The  private 
roadway  passed  over  his  own  land,  and  he  never  parted 
with  the  right  to  it  or  to  its  use.  The  company  ac- 
quired no  more  than  it  paid  for,  and  according  to  the 
testimony  the  open  passageway  was  excepted  from 
the  right  of  way,  and  that  fact  was  taken  into  account 
in  the  allowance  of  damages  by  the  conunissioners.  If 
the  right  to  make  a  solid  embankment  had  been  sought 
and  obtained,  an  award  of  damages  for  the  obstruc- 
tion and  the  resulting  inconvenience  of  the  owner  in 
passing  from  one  part  of  his  farm  to  the  other  must 
have  been  allowed.  The  question  whether  the  under- 
grade crossing  was  practicable  and  should  be  main- 
tained was  a  proper  consideration  in  the  condenma- 
tion  proceeding.  If  such  a  crossing  is  a  part  of  the 
plan  of  the  railroad  company,  and  it  is  considered  in 
awarding  damages  to  the  landowner,  the  company  is 
bound  to  construct  and  maintain  such  crossing,  (jt.  C. 
&  E.  Rid.  Co.  V.  Kregelo,  32  Kan.  608,  5  Pac  15;  C.  K. 
&  W.  Rid.  Co.  V.  Cosper,  42  Kan.  561,  22  Pac  634; 
Railway  Co.  v.  Davenport,  65  Kan.  206,  69  Pac  195; 
15  Cyc.  717.) 

A  contract  reserving  a  crossing  which  diminishes 
the  damages  to  be  paid  by  the  railroad  company  surely 
has  a  binding  effect  upon  such  company.  The  crossing 
was  maintained  by  the  railroad  company,  and  used 
by  the  landowner,  about  seventeen  years,  without  in- 
terruption, before  this  controversy  arose;  but  the  rig^t 
to  the  crossing  does  not  depend  upon  inferences  based 
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on  the  conduct  of  the  parties,  nor  yet  upon  the  neces- 
sity for  the  crossing,  but  rests  upon  an  agreement  re- 
serving it  to  the  owner,  and  largely  affecting  the  com- 
pensation paid  for  the  right  of  way.  The  landowner 
cannot  insist  that  the  opening  shall  remain  in  th6  same 
form,  nor  as  wide  as  it  was  originally  left,  but  under 
the  agreement  is  entitled  to  such  an  undergrade  cross- 
ing as  will  meet  the  ordinary  necessities  of  a  farm. 
The  fact  that  the  parties  were  unable  to  agree  just 
what  should  be  the  width  of  the  crossing  did  not  abro- 
gate the  original  agreement,  nor  warrant  the  closing 
of  the  crossing. 

There  appears  to  be  substantial  support  in  the  evi- 
dence for  the  findings  of  the  court,  and  hence  its  judg- 
ment is  affirmed. 

All  the  Justices  concurring. 


E.  Mathis  et  al.  v.  S.  C.  Strunk.  I? ^ 

No.  14,678.     (86  Pac.  690.) 
SYLLABUS  BY  THE  COURT. 

Injunction — Use  of  Party  Wall— Right  to  Sue — Title.  Where 
there  is  a  dispute  whether  the  wall  of  a  building  stands 
wholly  upon  the  land  of  its  owner  or  rests  in  part  upon  that 
of  another,  the  owner  of  the  building,  being  in  the  peace- 
able possession  thereof,  may  maintain  injunction  to  prevent 
the  adjoining  proprietor  from  using  such  wall  as  a  party  wall 
until  he  has  established  his  right  thereto  in  a  proceeding 
brought  by  him  for  that  purpose. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  May  12,  1906.  Af- 
firmed. 

W.  B.  Bailey,  and  Adarns  &  Adams,  for  plaintiffs  in 
error. 

Henry  C.  Sluss,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  S.  C.  Strunk  is  the  owner  of  lot  103  on 
Main  street  in  the  city  of  Wichita,  and  E.  Mathis  and 
others  are  the  owners  of  lot  101,  which  adjoins  it  on 
the  south.  In  1888  the  owner  of  lot  103  built  a  three- 
story  brick  building  thereon,  which  he  and  his  gran- 
tees have  ever  since  occupied.  In  1905  the  owners  of 
lot  101  asserted  a  claim  that  one-half  of  the  south 
wall  of  the  building  stood  upon  their  property  and 
therefore  belonged  to  them.  Under  color  of  this  claim 
they  were  about  to  erect  a  building  of  their  own  upon 
lot  101,  using  for  its  north  wall  the  south  wall  of  the 
one  already  constructed.  Strunk  brought  a  suit  to  en- 
join them  from  doing  so,  and  upon  a  trial  was  granted 
an  injunction  restraining  them  from  making  use  of 
the  wall  until  they  should  have  established  their  right 
thereto  in  a  proceeding  brought  for  that  purpose.  The 
defendants  prosecute  error  from  this  judgment. 

As  the  matter  has  been  argued  in  this  court  some 
confusion  exists  as  to  the  exact  legal  question  involviad. 
The  defendant  in  error  contends  that,  even  if  his  wall 
stands  in  part  upon  the  lot  of  his  opponents,  he  has 
by  adverse  possession  for  more  than  fifteen  years  ac- 
quired a  prescriptive  right  to  the  land  actually  occu- 
pied. This  contention  cannot  be  sustained,  for  there 
is  nothing  in  the  pleadings  or  the  evidence  to  suggest 
that  there  was  ever  any  intention  on  the  part  of  an 
owner  of  lot  103  to  assert  a  right  to  encroach  upon  lot 
101,  and  the  mere  physical  occupancy  of  a  part  of  it 
through  mistake  as  to  the  situation  of  the  boundary- 
line  could  not  set  the  statute  of  limitation  in  opera- 
tion. (Winn  V.  Abeles,  35  Kan.  85,  10  Pac.  443,  57 
Am.  Rep.  138.) 

The  defendant  in  error  further  claims  that  the  dis- 
trict court  could  not  have  tried  out  in  this  suit  the 
question  of  the  true  location  of  the  boundary  because 
upon  that  matter  the  parties  were  entitled  to  the  deci- 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906.  597 

Mathis  V.  Strunk. 

sion  of  a  jury.  This  point  seems  not  to  be  well  taken, 
for  a  dispute  regarding  a  boundary  does  not  in  a 
proper  sense  involve  the  title  to  real  estate  (5  Cyc. 
951,  952),  and  is  not  of  that  class  of  controversies  for 
the  determination  of  which  a  jury  trial  may  be  de- 
manded as  a  matter  of  right.  (Swarz  v.  Ramdla,  63 
Kan.  633,  66  Pac.  649.)  The  vital  question  in  this 
regard  is  not  whether  the  court  in  the  injunction  suit 
could  have  investigated  and  decided  the  true  position 
of  the  boundary-line  between  the  lots,  but  whether  it 
was  obliged  to  do  so  at  the  instance  of  the  defendants. 
The  petition  on  its  face  seemed  to  invite  the  considera- 
tion and  settlement  of  this  matter,  but  in  his  opening 
statement  the  plaintiff  made  it  clear  that  such  was  not 
his  purpose  but  that  he  invoked  the.  aid  of  the  court 
to  prevent  the  defendants  from  interfering  with  his 
possession  of  the  building  until  the  line  should  be 
ascertained  in  some  other  proceeding.  The  answer 
omtained  no  prayer  for  any  specific  affirmative  relief, 
and  was  essentially  a  denial  of  the  averments  of  the 
petition.  Although  it  claimed  ownership  of  one-half 
of  the  wall,  it  gave  the  defendants  no  standing  to  in- 
sist upon  the  trial  of  the  title  thereto.  If  the  allega- 
tions of  the  petition  were  sufficient  to  warrant  the 
judgment  rendered,  the  defendants  cannot  complain 
that  they  also  authorized  a  further  inquiry  into  the 
disputed  facts.  If  necessary,  the  petition  may  be  re- 
garded as  amended  so  as  to  conform  to  the  position 
taken  by  the  counsel  for  the  plaintiff  in  the  opening 
statement. 

The  precise  question  to  be  determined,  therefore, 
is  whether  under  the  circumstances  stated  the  plain- 
tiff, being  in  the  actual  possession  of  the  building,  was 
entitled  to  the  aid  of  a  court  of  equity  to  protect  that 
possession  until  the  right  of  the  defendants  should  be 
established  in  an  action  brought  by  them.  This  ques- 
tion must  be  answered  in  the  affirmative.  The  plain- 
tiff for  the  time  being  was  in  the  peaceful  occupancy 
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of  the  building,  claiming  such  occupancy  to  be  right- 
ful. If  the  defendants  desired  to  challenge  that  right 
it  was  incumbent  upon  them  to  assume  the  burden  of 
instituting  some  legal  proceeding  to  that  end  They 
could  not  by  forcibly  seizing  the  debatable  ground  de- 
prive the  plaintiff  of  the  advantage  his  possession  gave 
him  and  compel  him  to  become  the  moving  party  in 
an  action  to  determine  the  true  boundary  of  his  lot. 

The  case  of  Echelkamp  v.  Schroder,  45  Mo.  505,  is 
very  similar  to  the  one  at  bar.  There  a  double  house 
was  supposed  to  stand  so  as  to  be  bisected  by  the  di-^ 
viding  line  between  two  adjoining  tracts  of  land  hav- 
ing different  owners,  each  of  whom  occupied  one-half 
of  the  building.  It  was  discovered  that  the  real  bound- 
ary lay  three  feet  to  one  side  of  the  middle  of  the 
house,  and  the  owner  whose  holdings  were  enlarged 
by  this  discovery  began  to  tear  down  the  building  upon 
his  side  up  to  the  dividing  line  as  newly  located.  The 
other  owner  brought  a  suit  to  restrain  such  interfer- 
ence with  his  occupancy.  It  was  held  that  he  was  en- 
titled to  such  relief  to  the  same  extent  to  which  it  was 
granted  in  the  present  case.    The  court  said : 

"It  is  usual  in  cases  like  this,  where  the  title  itself 
comes  in  controversy,  to  grant  a  temporary  injunction 
to  await  the  event  of  an  action  at  law  to  be  prosecuted 
by  the  plaintiff.  But  here  the  plaintiff  is  in  actual 
possession,  and  has  been  for  many  years,  and  is  there- 
fore not  in  a  position,  nor  has  he  any  occasion,  to  sue. 
The  defendant  is  the  proper  party  to  bring  an  action 
and  test  the  rights  of  the  respective  parties  at  law. 
If  he  neglects  to  do  this  in  a  reasonable  time,  he  will 
have  no  just  grounds  of  complaint  if  the  injunction  is 
made  perpetual  against  him  in  consequence  of  his  own 
negligence."    (Page  509.) 

The  right  of  the  actual  occupant  of  real  estate  to 
enjoin  interference  with  his  possession  by  one  claim- 
ing title  is  affirmed  under  circumstances  more  or  less 
analogous  to  those  here  presented  in  the  following 
cases:   W.  U.  Telegraph  Co.  v.  St.  J.  &  W.  Ry.  Co.,  3 
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Fed.  480;  La  Chapelle  v.  Bubb,  69  Fed.  481 ;  Pittsburg, 
S.  &  W.  R.  Co.  V.  Fiske,  128  Fed.  760,  60  C.  C.  A.  621; 
Jones  V.  Brandon,  60  Miss.  556;  Perm.  Coal  Co.  v. 
Savage,  1  Lack.  Leg.  N.  213.  The  judgment  is  af- 
firmed. 

All  the  Justices  concurring. 


Samuel  Nicholson  v.  D.  A.  Hale.  ^  eS 

No.  14,681.      (85  Pac.  592.)  f  — 

SYLLABUS  BY  THE  COURT.  jfSl     761 

1.  Ejectment— Actum  by  a  Tax-deed  Holder  WrangfuUy  Die- 
poeseseed.  Where  a  tax  deed,  valid  on  its  face,  has  been  of 
record  for  five  years,  with  the  tax-title  holder  in  actual  pos- 
session, and  one  claiming  adversely  wrongfully  dispossesses 
him  by  force,  fraud,  or  stealth,  the  holder  of  the  tax  deed 
may  maintain  ejectment  to  regain  what  was  wrongfully  taken 
from  him. 

2. LimUatUm  of  Action.  The  two-year  statute  of  limi- 
tations has  no  application  to  such  a  case. 

Error  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  May  12, 1906.   Affirmed. 

James  McDermott,  for  plaintiff  in  error. 
G.  H.  Buckman,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  was  an  action  in  ejectment  for 
the  possession  of  a  lot  in  the  city  of  Dexter,  Cowley 
county.  In  a  trial  to  the  court  the  plaintiff  had  judg- 
ment. The  defendant  brings  error.  Each  claims  title 
under  a  different  tax  deed. 

In  1890  the  title  to  the  lot  was  in  J.  H.  Serviss.  The 
taxes  for  that  year  were  not  paid,  and  in  September, 
1891,  the  lot  was  sold  and  bid  off  by  Cowley  county. 
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Ten  years  later — in  June,  1901 — the  county  treasurer 
assigned  the  certificate  to  William  GreenwelL  He  as- 
signed it  to  the  plaintiff  in  error,  and,  on  March  10, 
1902,  a  tax  deed  was  issued  to  the  latter  and  recorded 
on  the  same  day.  In  December,  1902,  plaintiff  in 
error  also  obtained  a  quitclaim  deed  from  Serviss,  the 
original  owner.  He  claims  to  have  entered  into  im- 
mediate possession  of  the  premises  at  the  time  his  tax 
.deed  was  issued. 

The  taxes  for  the  year  1891  remaining  unpaid,  the 
lot  was  sold  again  at  the  regular  sale  in  September, 
1892,  and  the  purchaser  assigned  his  certificate  to  the 
National  Bond  and  Debenture  Company.  A  deed  was 
issued  to  that  company  October  10,  1895,  and  recorded 
on  the  same  day.  By  subsequent  conveyances  this  tax 
title  passed  to  the  defendant  in  error,  who  claims  by 
virtue  thereof,  and,  on  July  14,  1908,  being  then  out  of 
possession,  he  brought  this  action.  By  section  7654 
of  the  General  Statutes  of  1901  it  is  provided  that 
when  lands  or  town  lots  are  bid  off  by  the  county  they 
shall  not  be  sold  for  taxes  levied  subsequently  until 
they  shall  have  been  redeemed  or  sold  by  the  county, 
or  the  tax  certificate  assigned  by  the  county.  It  is  con- 
ceded that  this  tax  deed  was  voidable.  (Belz  v.  Bird, 
31  Kan.  139,  1  Pac.  246;  Flint  v.  Dtdany,  87  Kan.  332, 
15  Pac.  208.)  But  the  defendant  in  error  contends 
that  as  it  was  of  record  for  more  than  five  years,  dur- 
ing which  time  he  and  his  immediate  grantors  had 
been  in  possession  of  the  lot,  his  title  thereto  cannot  be 
assailed ;  that  his  possession  was  unlawfully  disturbed 
by  the  plaintiff  in  error  immediately  before  he  brought 
this  action. 

Plaintiff  in  error  contends,  first,  that  the  right  based 
upon  the  statute  of  limitations  is  a  personal  one,  and 
is  waived  unless  expressly  pleaded.  The  only  issue 
was  ownership  and  the  right  to  the  possession.  Under 
the  pleadings  in  ejectment  provided  for  by  the  code 
it  is  not  necessary  for  plaintiff  to  state  in  his  petition 
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how  his  title  or  ownership  is  derived.    (Code,  §595; 
Gen.  Stat.  1901,  §  5082.) 

The  second  contention  raises  a  more  serious  ques- 
tion. The  tax  deed  under  which  the  defendant  in  error 
claimed  was  not  void  on  its  face,  but  merely  voidable. 
With  him  and  his  immediate  grantors  in  the  actual 
possession,  what  was  the  effect  of  the  five-year  statute 
of  limitations?  Did  it  give  the  defendant  in  error  a 
right  which  he  could  use  affirmatively  and  assert  for 
the  purpose  of  recovering  the  possession  of  the  prem- 
ises; or  was  the  right  which  he  thus  acquired  merely 
one  that  he  might  use  as  a  defense  in  case  his  title  and 
ownership  should  be  assailed?  It  is  contended  that, 
having  lost  possession,  he  could  not  use  the  five-year 
statute  for  the  purpose  of  seeking  affirmative  relief. 
The  cases  of  Myers  v.  Coonradt,  28  Kan.  211,  Walker 
V.  Boh,  32  Kan.  354,  4  Pac.  272,  Doyle  v.  Doyle,  33 
Kan.  721,  7  Pac.  615,  and  Stump  v.  Burnett,  67  Kan. 
589,  73  Pac.  894,  are  cited  and  relied  upon.  In  the  case 
last  cited  the  authorities  were  reviewed,  and  it  was 
held  that  notwithstanding  the  statute  a  tax  deed  valid 
on  its  face  and  recorded  for  five  years  may  be  im- 
peached when  used  as  a  foundation  for  affirmative  re- 
lief in  an  action  brought  by  the  tax-title  holder.  In 
that  case,  however,  the  land  was  vacant  and  unoccu- 
pied. The  only  possession  relied  upon  was  constructive 
possession.  This  was  mentioned  as  a  controlling  cir- 
cumstance.   It  was  there  said : 

"It  is  perfectly  plain  that  this  is  an  action  to  pro- 
cure something  which  the  plaintiff  has  never  enjoyed. 
He  never  had  actual  possession  of  the  land.  He  might 
have  taken  such  possession  but  he  neglected  to  do  so. 
True,  the  tax  deed,  good  on  its  face,  cast  upon  its 
holder  constructive  possession,  but  constructive  posses- 
sion exists  only  in  legal  contemplation,  and  falls  far 
short  of  the  immediate  occupation  in  fact  which  actual 
possession  requires.  The  plaintiff  therefore  seeks  to 
enlarge  the  scope  of  his  actual  proprietorship  and  add 
to  the  sum  of  enjoyment  hitherto  furnished  by  his  tax 
deed  the  new,  distinct  increment  of  actual  possession." 
(Page  591.) 
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In  the  case  at  bar  the  party  setting  up  the  tax  deed 
claimed  to  have  had  actual  possession  of  the  lot  from 
a  few  months  after  the  recording  of  the  tax  deed  in 
1895  until  dispossessed  by  the  plaintiff  in  error.  There 
was  evidence  tending  to  support  this  claim,  and  the 
general  finding  of  the  trial  court  may  be  conceded  to 
have  settled  that  contention  in  favor  of  the  defendant 
in  error. 

An  exception  to  the  rule  that  a  statute  of  limitations 
can  only  be  used  as  a  shield  of  defense  and  not  as  a 
weapon  of  attack  is  recognized  where  the  person  claim- 
ing under  the  statute  has  been  wrongfully  dispossessed 
after  the  prescribed  period  has  run.  He  may  be  re- 
stored to  his  rights  in  an  action  for  possession  and 
base  his  claims  upon  the  statute.  Tiedeman,  in  sec- 
tion 740  of  the  second  edition  of  his  work  on  Real 
Property,  says :  "But  in  any  case  a  temporary  recovery 
of  possession  by  the  original  owner  after  the  running 
of  the  statute  of  limitations  will  not  affect  the  dis- 
seizor's title,  where  there  has  been  no  voluntary  sur- 
render to  the  original  owner.''  To  the  same  effect  see 
Hinchman  v.  Whetstone,  23  111.  185;  Angell,  Lim. 
§  380. 

Where  one  has  held  adverse  possession  of  land  for 
the  prescribed  period,  under  a  claim  of  title  other  than 
a  tax  deed,  his  title  becomes  absolute.  He  is  not  re- 
quired thereafter  to  continue  his  possession  in  order 
to  protect  his  rights;  and  while  they  have  been  ac- 
quired under  a  statute  which  in  terms  only  barred  the 
remedy,  and  made  no  provision  for  extinguishing  the 
title  of  the  original  owner  or  casting  it  upon  the  ad- 
verse claimant,  nevertheless  that  is  the  net  result,  and 
courts  will  grant  him  affirmative  relief  in  an  action 
based  upon  the  title  thus  acquired.  (LeffingweU  v. 
Warren,  67  U.  S.  599,  17  L.  Ed.  261 ;  Falcon  et  al.  v. 
Simshauser  et  al.,  130  111.  649,  22  N.  E.  835;  Alexander 
and  others  v.  Pendleton,  12  U.  S.  461,  3  L.  Ed.  624; 
Angell,  Lim.,  6th  ed.,  §  381.)     The  title  acquired  be- 
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comes  as  perfect  as  a  title  by  deed.  (1  A.  &  E.  Encycl. 
of  L.  883.) 

If  there  is  any  reason  why  this  rule  should  not  apply 
to  the  title-  acquired  under  a  tax  deed  valid  on  its  face, 
where  the  five-year  statute  has  run,  it  must  be  found 
in  the  nature  of  the  thing  itself,  and  because  tax  deeds 
are  not  favored  in  the  law.  It  has  been  said  that  after 
the  five-year  statute  has  run  the  holder  of  the  tax  deed 
may  retain  all  that  he  is  in  possession  of  by  virtue  of 
itr  but  that  he  may  not  use  it  to  obtain  something  more. 
(Walker  v.  Boh,  32  Kan.  354,  4  Pac  272.)  In  that 
case  the  land  was  vacant  and  unoccupied,  and  the 
action  was  not  in  ejectment  but  one  to  quiet  the  title 
of  the  tax-deed  holder.  Here  defendant  in  error  seeks 
to  regain  something  which  he  had,  and  was  entitled  to, 
and  which  was  wrongfully  taken  from  him.  We  think 
that  when  a  tax  deed,  valid  on  its  face,  has  been  of 
record  for  five  years,  and  the  tax-title  holder  is  in  pos- 
session, claiming  by  virtue  of  the  tax  deed,  and  one 
claiming  adversely  wrongfully  dispossesses  him  by 
force,  fraud,  or  stealth,  the  holder  of  the  tax  title  may 
maintain  ejectment  to  regain  what  was  wrongfully 
taken  from  him.  He  does  not  thereby  seek  to  enlarge 
the  scope  of  his  original  claim  or  to  add  to  the  sum  of 
enjoyment  furnished  by  his  tax  deed;  but  his  cause 
of  action  arises  by  virtue  of  the  wrongful  disposses- 
sion, and  the  courts  will  permit  him  to  base  his  claim 
upon  his  tax  deed  and  former  possession  and  the 
wrongful  act  of  the  other  party.  To  hold  otherwise 
would  encourage  reprisals  and  scrambling  for  posses- 
sion, which  the  law  discountenances. 

Before  the  limitation  has  run  the  original  owner 
may  enter.  His  entry  then  is  not  wrongful,  even 
though  made  against  the  will  of  the  person  claiming 
under  the  tax  title.  After  the  limitation  has  run  the 
owner's  right  to  enter  has  lapsed.  If  section  141  of 
the  tax  law  (Gen.  Stat.  1901,  §  7680)  prevents  him 
after  five  years  from  maintaining  an  action  to  regain 
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possession  from  one  holding  either  actual  or  construc- 
tive possession,  how  can  it  be  said  with  reason  that  he 
can  lawfully  acquire  any  rights  by  a  possession  ob- 
tained by  force,  fraud  or  stealth  against  the  person 
in  actual  possession?  If  he  can  acquire  no  rights  by 
possession  obtained  wrongfully,  the  courts  should  be 
open  to  the  one  wrongfully  dispossessed,  and  the  par- 
ties should  be  restored  to  their  original  position. 

There  is  no  force  in  the  claim  that  the  two-year 
statute  of  limitations  barred  the  action,  or  that  the 
defendant  in  error  waived  any  rights  by  failure  to 
plead  the  facts  relied  upon  to  avoid  the  statute.  As 
before  observed,  the  petition  was  in  the  statutory  form, 
and  it  was  not  necessary  for  the  defendant  in  error  to 
plead  any  of  the  facts  relied  upon  to  show  his  title. 
He  claimed  that  the  lot  was  in  the  actual  possession  of 
himself  and  his  inmiediate  grantors  from  1895,  shortly 
after  the  deed  was  recorded,  until  he  was  wrongfully 
dispossessed  by  the  plaintiff  in  error.  The  judgment 
of  the  trial  court  settled  these  contentions  in  his  favor. 
Under  these  facts  the  two-year  statute  has  no  applica- 
tion. (Thomburgh  v.  Cole,  27  Kan.  490.)  The  judg- 
ment is  affirmed. 

All  the  Justices  concurring. 


Ip    ^         William  Phares  et  al.,  Minors,  etc.,  et  al.,  v. 
^^  L.  C.  Gleason,  as  County  Treasurer,  etc. 

I73       ^  NO.  14,586.      (85  Pac.  672.) 

«)       lir  SYLLABUS  BY  THE  COURT. 

School-lands — Forfeiture  of  Purchawr^s  Contract — Defective 
Notice.  To  effect  a  forfeiture  of  a  purchase  of  school-land 
strict  compliance  with  the  requirements  of  the  statute  is  nec- 
essary. Where  the  return  of  the  sheriff  upon  a  notice  of 
default  in  payment  fails  to  show  that  it  was  served  upon  "all 
persons  in  possession  of  the  lands"  such  service  is  fatally  de- 
fective, and  a  forfeiture  cannot  be  predicated  thereon. 
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Error  from  Trego  district  court;  James  H.  Reeder, 
judge.    Opinion  filed  May  12,  1906.    Reversed. 

Herman  Long,  for  plaintiffs  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  was  an  application  to  the  district 
court  of  Trego  county  for  a  writ  of  mandamus  to  com- 
pel the  treasurer  of  that  county  to  accept  the  tender 
of  past-due  purchase-money  on  school-lands  in  that 
county,  made  by  the  plaintiffs  herein.  The  court 
granted  an  alternative  writ,  but  after  a  trial  set  it 
aside  and  refused  any  relief.  The  plaintiffs  excepted, 
and  bring  the  case  here  for  review. 

The  facts,  briefly  stated,  are  that  Isaac  Bowers  pur- 
chased the  land  and  assigned  his  certificate  to  S.  S. 
Phares,  who  put  Martin  J.  Phares  in  possession  as 
tenant  and  removed  to  Texas  with  his  family,  where  he 
died.  Default  in  the  payment  of  principal  and  interest 
occurred,  and  the  then  county  clerk,  J.  W.  Phares,  with 
knowledge  that  S.  S.  Phares  was  dead,  issued  a  notice 
of  forfeiture  directed  to  him,  and  delivered  the  same 
to  the  sheriff  for  service.  The  sheriff  made  return 
thereof  as  follows : 

"Received  this  notice  this  19th  day  of  March,  1904, 
and  served  the  same  by  4elivering  a  true  copy  of  within 
notice  to  Martin  J.  Phares,  who  is  in  possession  of  said 
land,  and  by  posting  a  true  copy  of  said  notice  in  a  con- 
spicuous place  in  the  office  of  the  county  clerk  of  Trego 
county,  Kansas,  this  26th  day  of  March,  1904,  as  the 
within-named  S.  S.  Phares  cannot  be  found  in  my 
county;  and  made  return  of  this  notice  to  the  county 
clerk  of  county  and  state  aforesaid,  this  26th  day  of 
March,  1904.  T.  D.  HiNSHAW,  Sheriff:' 

The  plaintiffs  are  the  heirs  of  S.  S.  Phares,  and  as 
soon  as  they  heard  of  the  forfeiture  proceedings  they 
.tendered  the  amount  then  due  on  the  land,  which  was 
refused. 

The  plaintiffs  had,  and  still  have,  the  right  to  pay 
up  all  principal  and  interest  on  the  certificate  which 
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may  be  due,  and  thereby  reinstate  the  contract  of  pur- 
chase, unless  barred  by  these  forfeiture  proceedings. 
It  is  claimed  that  service  of  the  notice  was  insufficient, 
and  the  attempted  forfeiture  therefore  void.  The  for- 
feiture proceedings  are  provided  for  in  section  6356  of 
the  General  Statutes  of  1901,  which  directs  how  no- 
tices of  forfeiture  shall  be  served,  using  the  following 
language : 

"The  notice  above  provided  for  [which  is  the  notice 
of  forfeiture]  shall  be  served  by  the  sheriff  of  the 
county  by  delivering  a  copy  thereof  to  such  purdiaser, 
if  found  in  the  *county,  also  to  all  persons  in  possession 
of  such  land ;  and  if  such  purchaser  cannot  be  found, 
and  no  person  is  in  possession  of  said  land,  then  by 
posting  the  same  up  in  a  conspicuous  place  in  the  office 
of  the  county  clerk." 

Statutory  forfeiture  proceedings  must  be  strictly 
followed.  (Knott  v.  Tade,  58  Kan.  94,  48  Pac.  561; 
Furniture  Co.  v.  Spencer,  59  Kan.  168,  52  Pac  425; 
True  V.  Brandt,  72  Kan.  502,  83  Pac.  826.)  In  this 
case  the  return  of  the  sheriff  does  not  show  that  he 
served  the  notice  upon  all  persons  in  possession  of  the 
land,  as  required  by  the  statute.  This  omission  is 
fatal  to  the  notice.  No  forfeiture  was  effected.  The 
attempt  to  forfeit  the  rights  of  the  plaintiffs  had  no 
more  effect  than  if  it  had  not  occurred. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  issue  a  peremptory  writ  requiring  the 
county  clerk  to  accept  the  offer  of  the  plaintiffs,  and  to 
make  such  further  orders  in  the  case  as  may  be  nec- 
essary and  proper  to  carry  out  the  views  expressed  in 
this  opinion. 

All  the  Justices  concurring. 
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F.  S.  Smith  v.  W.  W.  White  et  al.  .79    « 

No.  14,588.      (86  Pac  588.) 
SYLLABUS  BY  THE  COURT. 

Promissory  Noti^— Joint  Makers— Release  of  One— Effect.  The 
release  by  the  holder  of  a  promissory  note  of  one  or  more 
joint  makers  does  not  operate  to  discharge  other  joint  makers, 
except  as  to  the  full  proportional  amount  which  would  be 
payable  by  those  released. 

Error  from  Sumner  district  court;  Carroll  L. 
SWARTS,  judge.  Opinion  filed  May  12, 1906.  Reversed. 

W.  W.  Schtuinn,  for  plaintiff  in  error. 
Ready  &  Ready,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Greene,  J.:  The  plaintiff's  cause  of  action  was 
based  on  a  promissory  note,  signed  by  eleven  persons, 
which  contained  a  statement  that  "this  note  is  subject 
to  a  contract.''  The  contract  referred  to  was  a  guar- 
anty of  a  stallion,  for  the  purchase-price  of  which  the 
note  was  given.  The  guaranty  was  pleaded,  and  full 
performance  alleged.  Wallace  W.  Wicks,  one  of  the 
signers  of  the  note,  pleaded  a  written  agreement  be- 
tween himself  and  the  payee  of  the  note,  dated  two  days 
after  the  note,  by  which  the  payee  agreed  that  if  Wicks 
desired  at  any  time  to  be  released  from  the  note,  and 
should  so  notify  the  payee  within  eleven  months  there- 
from, that  the  latter  would  release  the  former;  that  he 
had  expressed  such  desire  within  the  time,  and  was  en- 
titled to  a  discharge.  This  agreement  was  admitted  by 
the  plaintiff,  and  the  action  dismissed  as  to  Wicks. 

The  answer  of  the  other  defendants  was  construed 
to  contain  two  defenses :  First,  that  the  note  had  been 
altered  after  its  delivery;  and  second,  that  the  sale  of 
the  horse  and  the  signatures  of  the  defendants  to  the 
note  had  been  obtained  by  the  owner  of  the  horse  and 
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payee  of  the  note  by  falsely  and  fraudulently  stating 
to  them  that  Wallace  W.  Wicks  would  become  a  joint 
purchaser  of  the  stallion,  and  would  be  one  of  eleven 
persons  to  sign  a  note  for  the  purchase-price  thereof, 
that  all  of  such  representations  and  statements  were 
false,  and  that  they  had  relied  upon  th^n,  by  reascm 
whereof  they  were  induced  to  sign  the  note.  Plain- 
tiff's reply  denied  these  statements. 

In  plaintiff's  opening  statement  he  admitted  having 
made  the  written  agreement  with  Wicks,  but  denied 
that  it  was  made  prior  to  its  date,  which  was  two  days 
after  the  date  of  the  note.  The  cause  was  submitted 
to  the  court  upon  plaintiff's  petition  and  his  oral  open- 
ing statement.  Upon  these  the  court  rendered  judg- 
ment for  the  defendants. 

All  facts  pleaded  as  defenses  were  denied,  and 
there  was  no  evidence  offered  to  sustain  any  of 
them.  The  only  fact  admitted  by  the  plaintiff  was 
that  he  had  entered  into  the  written  agreement  to 
release  Wicks,  and  it  must  have  been  concluded  by 
the  court  that  the  voluntary  release  of  one  maker  of  a 
promissory  note  by  the  payee  will,  in  law,  operate  as  a 
release  of  all  makers.  The  written  agreement  of  release 
states  that  it  was  for  a  consideration,  and  if  it  did  not 
the  law  would  imply  a  consideration  therefor.  The 
plaintiff  was  only  asking  judgment  against  the  defend- 
ants for  the  amount  due  on  the  note,  after  deducting 
the  proportion  Wicks  would  have  been  required  to  pay. 
Section  1194  of  the  General  Statutes  of  1901  reads : 

"Any  person  jointly  or  severally  liable  with  others 
for  the  payment  of  any  debt  or  demand  may  be  released 
from  such  liability  by  the  creditor,  and  such  release 
shall  not  discharge  the  other  debtors  or  obligors  beyond 
the  proper  proportion  of  the  debt  or  demand  for  which 
the  person  released  was  liable." 

Under  this  statute  one  joint  maker  of  a  promissory 
note  may  purchase  his  release,  at  any  time,  for  any  con- 
sideration that  the  payee  is  willing  to  accept,  or  the 
payee  may  voluntarily  acquit  him  of  liability  without 
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consideration.  In  either  event  the  remaining  makers 
would  not  thereby  be  also  released.  They  cojild  not  be 
held  for  the  proportion  owing  by  the  maker  thus  re- 
leased. The  court  could  not  have  found  the  facts  in 
favor  of  the  defendants  without  evidence,  and  they 
were  not  entitled  to  a  judgment  because  the  payee  of 
the  note  had  released  one  of  the  makers. 

The  judgment  is  reversed,  and  the  cause  remanded. 

All  the  Justices  concurring. 


In  the  Matter  of  the  Disbarment  of  Cleo  D.  Burnbtte. 

No.  14,589.      (85  Pac  676.) 
SYLLABUS  BY  THE  COURT. 

1.  Attorneys  —  Disbarment  —  Character  of  the  Proceeding. 
Under  the  statutes  of  this  state  the  remedy  of  disbarment  is 
a  special  proceeding  to  deprive  the  accused  of  the  power  to 
abuse  the  office  of  attorney  and  counselor  at  law.  It  is  not 
a  criminal  proceeding,  but  its  gravity  suggests  caution  and 
strictness.  The  special  statute  regulating  it  must  be  fol- 
lowed so  far  as  the  steps  to  be  taken  are  prescribed.  Other- 
wise it  is  to  be  conducted  in  general  harmony  with  the  prac- 
tice of  the  courts  in  civil  cases. 

2.  Supreme  Court — Original  Jteriediction,  Under  the  consti- 
tution of  this  state  the  original  jurisdiction  of  the  supreme 
court  is  confined  to  proceedings  in  quo  warranto,  mandamus, 
and  habeas  corpus;  and  even  in  these  matters  some  special 
reason  must  exist  for  invoking  its  powers  or  parties  will  be 
relegated  to  courts  of  general  jurisdiction  for  relief. 

3. Appellate   Jurisdiction.     Under   the   constitution   of 

this  state  the  appellate  jurisdiction  of  the  supreme  court  is 
limited  to  expounding  the  law  and  correcting  errors  appear- 
ing on  the  record  in  the  proceedings  of  inferior  courts, 
whether  such  proceedings  be  presented  for  review  by  pro- 
ceedings in  error  or  by  appeal. 

4.  Legislature  Cannot  Enlarge  Scope  of  Original  Juris- 

diction.  It  is  beyond  the  power  of  the  legislature  to  enlarge 
the  scope  of  the  original  jurisdiction  of  this  court,  either 
89—73  KAN. 
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directly  by  authorizing  the  primary  consideration  of  cases 
other  than  those  specified  in  the  constitution,  or  indirectly 
by  inclining  such  cases  within  its  review  power  on  appeal. 

5.  Jurisdiction — Trial  dfi  Novo  on  Appeal,  The  jurisdiction 
to  consider  causes  de  novo  on  appeal,  and  to  decide  them  on 
the  law  and  the  evidence  according  to  the  right  of  the  case, 
independent  of  the  rulings  and  judgment  of  the  lower  court, 
is  original  and  not  appellate. 

6.  Statutory  Construction  —  Constitutionality,  If  a  statute 
be  open  to  two  interpretations,  under  one  of  which  it  would 
be  constitutional  and  under  the  other  unconstitutional,  the 
court  will  adopt  the  meaning  consonant  with  validity. 

7.  Attorneys  —  Disbarment  —  Appellate  Procedure  —  Statute 
Construed.  The  statute  relating  to  appeals  in  disbarment 
cases  (Gen.  Stat.  1901,  §403)  which  provides  that  all  the 
orig^inal  papers  together  with  a  transcript  of  the  docket 
entries  shall  be  transferred  to  this  court,  to  be  finally  con- 
sidered and  acted  upon,  being  ambiguous,  is  held  not  to 
authorize  a  trial  de  novo  but  to  create  a  special  method  for 
bringing  such  causes  to  this  court  for  consideration  accord- 
ing to  its  constitutional  appellate  jurisdiction. 

8.  Cau^se  Remanded  for  Trial — Refiling  of  Accusation, 

After  a  judgment  of  this  court  in  a  disbarment  appeal  re- 
manding the  cause  to  the  district  court  for  trial,  it  is  not 
essential  to  jurisdiction  that  the  accusation  be  refiled  in  the 
district  court. 

9.  Omission  Specifically  to  Order  Accusation  Trans- 
ferred—  Jurisdiction,  In  such  a  case  the  omission  of  this 
court  to  make  a  specific  order  relating  to  the  transfer  of 
the  accusation  to  the  district  court  and  its  custody  pending 
the  proceedings  there  does  not  deprive  the  district  court  of 
jurisdiction,  and  if  the  accusation  actually  be  present  there, 
and  accessible  to  the  court  and  to  the  accused  during  the 
trial,  he  sustains  no  injury  of  which  he  can  complain. 

10.  Evidence  —  Attorney  and  Client  —  Privileged  Communica- 
tion— Publication,  After  a  party  to  a  cause  has  voluntarily 
solicited  and  procured  the  reading  of  his  unfiled  pleading  by 
a  non -professional  stranger,  has  published  its  contents  in 
a  newspaper  interview,  and  has  spread  the  substance  of  it 
upon  the  record  of  a  court  of  general  jurisdiction  in  a  plead- 
ing filed  against  the  attorney  who  assisted  in  preparing  it, 
the  privileged  character  of  the  document  is  waived;  it  then 
becomes  common  public  property;  the  attorney  is  released 
from  the  confidential  relation  he  bore  to  it  before  its  publi- 
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cation,  and  his  production  of  a  copy  of  it  for  use  as  evi- 
dence in  a  subsequent  proceeding  brought  against  the  party 
is  not  a  breach  of  privilege. 

11.  Disbarment    Proceeding  —  Failure    of    Accused    to 

Testify,  The  failure  of  the  accused  in  a  disbarment  pro- 
ceeding to  give  testimony  either  in  denial  or  explanation  of 
incriminating  facts  may  be  considered  by  the  court  in  weigh- 
ing the  evidence  of  his  guilt. 

Appeal  from  Sumner  district  court;  Preston  B. 
GiLLETT,  judge  pro  tern.  Opinion  filed  May  12,  1906. 
Affirmed. 

Hdckney  &  Lafferty,  James  Lawrence,  and  Wag- 
gener,  Doster  &  Orr,  for  the  accused. 

/.  A.  Bumette,  W.  W.  Schwinn,  and  /.  S.  Dey,  prose- 
cuting committee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  On  September  2,  1903,  the  district  court 
of  Sumner  county  rendered  a  judgment  revoking  the 
license  of  Cleo  D.  Bumette  to  practice  as  an  attorney 
and  counselor  at  law.  From  that  judgment  an  appeal 
was  taken  to  this  court,  under  the  provisions  of  section 
403  of  the  General  Statutes  of  1901,  which  reads  as 
follows : 

"In  case  of  a  removal  or  suspension  being  ordered 
by  a  district  court,  an  appeal  therefrom  lies  to  the 
supreme  court,  and  all  the  original  papers,  together 
with  a  transcript  of  the  docket  entries,  shall  thereupon 
be  transferred  to  the  supreme  court,  to  be  there  con- 
sidered and  finally  acted  upon.  A  judgment  of  ac- 
quittal in  the  district  court  is  final." 

When  the  appeal  was  heard  it  was  argued  that  the 
judgment  was  erroneous  because  the  accusation  had 
been  verified  upon  information  and  belief  only,  and 
because, .  after  appellant  had  failed  to  answer,  the 
court,  acting  under  section  402  of  the  General  Statutes 
of  1901,  rendered  such  judgment  as  the  case  required 
without  hearing  evidence.    Upon  consultation,  it  was 
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understood  that  a  majority  of  the  court  believed  that 
the  judgment  should  be  reversed  because  it  had  been 
rendered  without  evidence  in  support  of  the  accusa- 
tion. A  minority  also  thought  the  accusation  to  be 
insufficiently  verified.  Therefore  an  order  was  made 
remanding  the  cause  to  the  district  court,  with  in- 
structions to  set  aside  its  judgment  and  to  proceed 
with  a*  hearing  upon  the  accusation.  Various  mem- 
bers of  the  court  expressed  their  views,  from  which 
it  appears  that,  while  the  order  of  reversal  was  agreed 
to  by  a  majority,  neither  ground  of  reversal  was  sus- 
tained, and  the  judgment  of  the  district  court  should 
have  been  affirmed.  (In  re  Buimette,  70  Kan.  229,  78 
Pac.  440.)  This  fact  was  not  noted  until  the  order  of 
reversal  had  gone  into  effect. 

Upon  the  return  of  the  cause  to  the  district  court  a 
trial  was  had,  and  a  judgment  of  disbarment  was  again 
entered,  from  which  the  present  appeal  was  taken. 
The  accused  now  claims  this  court  had  no  power  to 
remand  the  cause;  that  the  appeal  is  for  the  purpose 
of  a  hearing  de  novo;  that  the  object  of  filing  all  origi- 
nal papers  and  a  transcript  of  the  d()cket  entries  in 
this  court  is  that  a  trial  de  novo  may  be  had ;  that  when 
the  original  papers  are  transferred  to  this  court  they 
are  to  be  considered  independently  of  the  judgment  of 
the  district  court,  and  that  a  final  judgment  must  be 
rendered  upon  them  here. 

In  this  state  remedies  in  courts  of  justice  are  divided 
into  two  classes — actions  and  special  proceedings.  An 
action  is  an  ordinary  proceeding  by  which  a  party 
prosecutes  another  for  the  enforcement  or  protection 
of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense.  There  are  two 
kinds  of  actions — civil  and  criminal.  A  criminal  ac- 
tion is  one  prosecuted  by  the  state  as  a  party  against  a 
person  charged  with  a  public  offense^  for  the  punish- 
ment thereof.  Every  other  action  is  a  civil  action. 
Every  remedy  other  than  an  action  is  a  special  pro- 
ceeding.   (Gen.  Stat.  1901,  §§  4481-4436.) 
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A  disbarment  proceeding  is  not  prosecuted  by  the 
state  as  a  party.  Many  causes  for  disbarment  are  not 
denounced  as  crimes  at  all.  Acts  amounting  to  of- 
fenses under  the  crimes  act  which  constitute  causes  for 
disbarment  are  such  only  because  they  disclose  a  dis- 
qualification to  exercise  the  rights,  privileges  and 
powers  of  an  attorney  and  counselor  at  law.  Proceed- 
ings to  disbar  an  attorney  on  account  of  criminal  con- 
duct connected  with  the  practice  of  his  profession  are 
wholly  independent  of  any  prosecution  for  crime.  The 
proceeding  to  disbar  is  not  for  the  punishment  of  the 
derelict  attorney,  but  for  the  protection  of  the  courts, 
the  legal  profession,  and  the  administration  of  justice 
generally.  The  purpose  is  not  to  enforce  a  forfeiture 
against  the  accused  in  the  sense  of  an  amercement,  or 
to  visit  any  kind  of  retribution  upon  him,  but  to  de- 
prive him  of  the  power  and  opportunity  to  abuse  an 
office.  In  all  free  governments  crimes  must  be  de- 
fined by  the  legislative  power  so  that  nothing  is  left 
to  the  courts  but  to  interpret  and  administer  its  will. 
But  every  court  has  the  right  to  purge  its  roll  of  per- 
sons guilty  of  misconduct,  whether  the  acts  done  have 
been  proscribed  in  advance  or  not. 

It  is  true,  as  stated  in  Peyton's  Appeal,  12  Kan.  398, 
that  the  public  is  benefited  by  the  disbarment  of  a  dis- 
reputable lawyer,  that  it  involves  him  in  disgrace,  and 
that  it  takes  away  from  him  the  means  of  gaining  a 
livelihood.  The  gravity  of  the  matter  suggests  cau- 
tion and  strictness*  But  it  contravenes  the  express 
classification  of  the  statute,  is  destructive  of  scientific 
accuracy,  and  leads  to  confusion,  to  call  the  proceeding 
criminal.  This  confusion  is  nowise  clarified  by  using 
the  hybrid  expression  "Q'tm^t-crirninal."  It  involves 
an  ancient  fallacy  to  give  a  thing  a  name  and  then 
attempt  to  prove  its  attributes  by  that  name.  The 
learned  judge  who  presided  at  the  last  trial  was  no 
doubt  misled  by  the  sometime  description  of  the  pro- 
ceeding as  criminal.     He  excluded  important  deposi- 
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tions  taken  against  the  appellant,  holding  that  the  ac- 
cused had  the  right  to  meet  the  witnesses  face  to  face. 
Such  is  not  the  law  (4  Cyc.  915) ,  and  the  circumstance 
illustrates  the  great  danger  lurking  in  the  unnecessary 
employment  of  unauthorized  terms.  It  is  sufficient  to 
say  with  the  legislature  that  the  remedy  of  disbarment 
is  a  special  proceeding.  The  special  statute  regulating 
the  matter  must  be  observed  so  far  as  the  steps  to  be 
taken  have  been  prescribed.  Otherwise  the  proceeding 
must  be  conducted  in  general  harmony  with  the  prac- 
tice of  the  courts  in  civil  matters.  Thus,  notwithstand- 
ing the  statute  requires  the  evidence  to  be  reduced  to 
writing,  filed  and  preserved,  and  all  original  papers, 
together  with  a  transcript  of  the  docket  entries,  to  be 
filed  in  this  court  upon  appeal,  testimony  not  incorpo- 
rated in  a  bill  of  exceptions  or  case-made  allowed  and 
settled  by  the  judge  will  not  be  considered  here.  {In  re 
Morris,  60  Kan.  649,  57  Pac.  528.) 

In  this  state,  except  in  certain  specified  matters, 
the  supreme  court  is  a  court  of  error  and  review.  In 
criminal  cases  it  may  reverse,  affirm  or  modify  the 
judgment  appealed  from,  or  may  order  a  new  trial.  In 
civil  cases  it  may  affirm,  reverse,  vacate,  or  modify, 
grant  new  trials,  and,  if  the  facts  be  found  or  agreed 
to,  may  designate  the  character  of  judgment  to  be  en- 
tered. But  in  all  appellate  cases  the  supreme  court 
considers  the  conduct  of  the  lower  court.  Error  must 
be  assigned  as  inhering  in  the  rulings,  orders  and  judg- 
ments appealed  from.  The  supreme  court  decides  the 
questions  thus  presented  as  they  arise  upon  the  record, 
and  issues  its  mandate  to  the  tribunal  from  which  the 
appeal  was  taken  to  carry  the  judgment  rendered  into 
execution.  Such  being  the  general  character  of  ap- 
pellate procedure  in  this  state,  a  trial  de  novo  here 
would  be  an  anomaly,,  and  can  take  place  only  under 
the  compulsion  of  some  sovereign  command.  Else- 
where it  is  held  that  trials  de  novo  can  be  had  in  ap- 
pellate courts  only  by  virtue  of  express  authority,  and 
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statutes  to  that  effect  are  to  be  strictly  construed.  (3 
Cyc-  260.) 

It  is  doubtful  if  the  disbarment  statute  of  this  state 
is  of  the  peremptory  kind  required.  The  use  of  the 
word  ''appeal"  does  not  alone  import  a  trial  de  novo. 
The  old  civil-law  signification  no  longer  obtains,  aad 
the  term  not  merely  includes  but  is  commonly  used  to 
designate  a  review  of  the  proceedings  of  an  inferior 
court  brought  up  as  by  writ  of  error.  (Styles  v.  Tyler, 
64  Conn.  432,  458,  30  Atl.  165;  Butcher  v.  Culver,  23 
Minn.  415,  420 ;  Lyles  v.  Barnes,  40  Miss.  608,  opinion ; 
The  State  of  Florida,  ex  rel.,  v.  King,  20  Fla.  399 ;  In  re 
Jessup,  81  Cal.  408,  465,  21  Pac.  976,  22  Pac.  742, 1028, 
6  L.  R.  A.  594.)  That  the  appellate  jurisdiction  of 
this  court  under  the  constitution  includes  proceedings 
in  error  no  one  will  deny.  The  limitation  of  final  con- 
sideration and  action  to  original  papers  (which  do  not 
include  evidence;  In  re  N orris,  60  Kan.  649,  57  Pac. 
528),  and  a  transcript  of  the  docket  entries,  might  be 
taken  to  indicate  that  the  facts  are  not  to  be  reinvesti- 
gated at  all  rather  than  that  they  shall  be  tried  anew ; 
and  the  entire  statute  lacks  the  certainty  and  the  man- 
datory quality  necessary  to  engraft  this  alien  practice 
upon  our  appellate  procedure. 

Appellant  cites  the  case  of  State  v.  Mosher,  128 
Iowa,  82,  103  N.  W.  105,  in  support  of  his  contention. 
The  Iowa  statute  relating  to  appeals  in  disbarment 
cases  reads  like  our  own,  and  in  the  opinion  it  was  said 
that  under  the  section  relating  to  the  revocation  of  the 
license  of  an  attorney,  and  providing  that  all  the  orig- 
inal papers,  with  a  transcript  of  the  record,  shall  be 
transferred  to  the  supreme  court  on  appeal,  to  be  there 
considered,  the  supreme  court  is  to  consider  the  case 
de  novo.  Contrary  to  the  law  of  Kansas,  the  practice 
of  trying  certain  cases  de  novo  in  the  supreme  court  is 
an  established  feature  of  the  judicial  system  of  Iowa. 
In  the  opinion  cited  the  question  at  issue  is  not  dis- 
cussed at  all,  and  the  decision  was  rested  upon  the  case 
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of  In  re  Crum,  7  N,  Dak.  316,  75  N.  W.  257,  which  was 
disposed  of  under  a  statute  obliging  the  supreme  court 
to  try  and  determine  disbarment  appeals  as  the  law 
and  the  evidence  might  warrant.  Therefore  State  v. 
Masher  is  not  of  controlling  authority.  The  statute 
\x$i0>r  consideration  being  ambiguous,  it  must  be  inter- 
preted in  a  manner  to  uphold  it  if  possible.  If  it  were 
given  the  meaning  recognized  by  the  Iowa  court  it 
would  be  unconstitutional,  and  therefore  void. 

The  jurisdiction  to  consider  and  decide  causes  de 
novo  is  in  its  essence  original.  The  manner  in  which 
a  case  reaches  the  higher  court  is  not  the  test.  Juris- 
diction being  the  power  to  hear  and  determine,  the 
nature  of  the  functions  to  be  exercised  controls, 
whether  they  are  brought  into  activity  by  primary 
process  or  by  removal  from  an  inferior  tribunal.  Upon 
a  trial  de  novo  the  power  of  an  appellate  court  in  deal- 
ing with  the  pleadings  and  the  evidence,  in  the  applica- 
tion of  the  law,  and  in  the  rendition  of  judgment  ac- 
cording to  the  right  of  the  case,  all  independent  of  the 
action  of  the  lower  court,  is  no  different  from  what  it 
would  be  if  the  case  were  begun  there  originally,  and 
hence  is  not  appellate  within  the  meaning  of  laws 
creating  jurisdiction.  (Lacy  v.  Williams,  27  Mo.  280; 
County  of  St.  Louis  v.  Sparks,  11  Mo.  201;  Ex  Parte 
Henderson,  6  Fla.  279 ;  The  State,  ex  ret.,  v.  Vann,  19 
Fla.  29.) 

The  constitution  of  this  state  provides : 

"The  judicial  power  of  this  state  shall  be  vested  in 
a  supreme  court,  district  courts,  probate  courts,  jus- 
tices of  the  peace,  and  such  other  courts,  inferior  to 
the  supreme  court,  as  may  be  provided  by  law.    .     .     . 

"The  supreme  court  shall  have  original  jurisdiction 
in  proceedings  in  quo  warranto,  mandamus,  and  habeas 
corpus;  and  such  appellate  jurisdiction  as  may  be  pro- 
vided by  law."  (Const,  art.  3,  §§  1,  3;  Gen.  Stat.  1901, 
§§  148,  150.) 

The  distinction  between  6riginal  and  appellate  juris- 
diction is  here  clearly  drawn.    The  supreme  court,  as 
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the  head  of  the  judicial  system,  was  not  made  the 
forum  for  general  litigation.  The  protection  and  en- 
forcement of  rights,  the  prevention  and  redress  of  in- 
juries and  the  punishment  of  crimes  are  committed  to 
district  and  inferior  courts  of  general  jurisdiction, 
where  all  ordinary  actions  are  to  be  initiated  and  de- 
termined. A  few  matters  of  great  public  importance 
and  certain  depredations  upon  personal  liberty  are  cog- 
nizable in  the  first  instance  by  the  supreme  court, 
through  proceedings  in  quo  warranto,  mandamus,  and 
habeas  corpus.  But  even  in  such  cases  some  special 
reason  must  exist  for  invoking  its  powers  or  parties 
will  be  relegated  to  a  court  of  general  jurisdiction  for 
relief.  (The  State,  ex  rel,  v.  Breese,  15  Kan.  123 ;  Evans 
V.  Thomas,  32  Kan.  469,  476,  4  Pac.  833;  Supreme 
Lodge  v.  Carey,  57  Kan.  655,  47  Pac.  621 ;  The  People 
V.  City  of  Chicago,  193  111.  507,  62  N.  E.  179,  58  L.  R.  A. 
833;  The  People  v.  Board  of  Trade,  193  111.  577,  62  N. 
E.  196;  and  cases  cited  in  these  opinions.) 

It  would  be  entirely  impossible  for  a  single  supreme 
court  to  hear  and  decide  controversies  generally,  aris- 
ing within  the  state,  upon  their  merits;  and  if  any  con- 
siderable number  of  them  were  to  be  heard  anew  little 
opportunity  would  remain  for  the  performance  of  the 
true  functions  of  an  appellate  court.  Therefore  the 
constitution  establishes  a  classification  of  its  own,  and 
in  all  except  the  extraordinary  matters  referred  to  the 
power  of  the  supreme  court  is  limited  to  expounding 
the  law  and  supervising  the  conduct  of  inferior  tri- 
bunals by  correcting  errors  in  the  decisions  which  they 
may  promulgate. 

It  is  beyond  the  power  of  the  legislature  to  enlarge 
the  scope  of  the  original  jurisdiction  to  which  this 
court  is  confined,  either  directly  by  authorizing  the 
primary  consideration  of  causes  other  than  those  speci- 
fied in  the  constitution,  or  indirectly  by  including  such 
cases  within  its  review  power  on  appeal. 

"This  court  is  created  by  the  constitution,  and  the 
outlines  of  its  jurisdiction  established  by  that  instru- 
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ment.  It  has  original  jurisdiction  in  three  specific 
classes  of  cases,  which  it  possesses  independent  of  any 
legislation,  and  such  appellate  jurisdiction  as  may  be 
provided  by  law.  The  jurisdiction  of  the  court  under 
this  last  provision  is  wholly  dependent  upon  the  will 
of  the  legislature.  It  may  be  enlarged  or  restricted, 
as  the  legislature  shall  prescribe ;  but  in  all  its  acts  the 
legislature  is  still  under  the  restriction  that  the  juria- 
diction  conferred  must  be  appellate,  not  original." 
{Auditor  of  State  v.  A.  T.  &  S.  F.  Railroad  Co.,  6  Kan. 
500,  504,  7  Am.  Rep.  575.  See,  also.  The  State,  ex  rel, 
V.  Wilson,  30  Kan.  661,  2  Pac.  828.) 

In  the  case  of  Klein  v.  Valerivs  and  another,  87  Wis. 
54,  57  N.  W.  1112,  22  L.  R.  A.  609,  it  was  held  that 
since  the  jurisdiction  of  the  supreme  court  of  Wis- 
consin under  the  constitution  of  that  state  was  ap- 
pellate only,  except  in  specified  cases,  a  statute  attempt- 
ing to  make  it  the  duty  of  the  court,  to  examine  and  re- 
view the  evidence  preserved  by  a  bill  of  exceptions,  and 
give  judgment  according  to  the  right  of  the  case,  re- 
gardless of  the  decision  by  the  court  below  upon  ques- 
tions of  fact  as  well  as  of  law,  was  unconstitutional 
and  void.    The  opinion  reads : 

"It  is  suggested,  however,  that  the  recent  amend- 
ment to  section  3070,  Revised  Statutes,  by  section  2, 
chapter  242,  Laws  of  1893,  makes  it  the  'duty'  of  this 
court  to  review  'all  questions  of  law  or  fact  presented 
by  the  record  upon  such  appeal  or  writ  of  error,'  and 
'to  examine  and  review  the  evidence  when  the  same  is 
preserved  by  a  bill  of  exceptions,  and  give  judgment 
according  to  the  right  of  the  cause,  regardless  of  the 
decision  upon  questions  of  fact  or  law  made  by  the 
court  below,  according  to  law  and  equity.'  .  .  . 
Undoubtedly,  within  certain  limits,  the  legislature  has 
power  to  regulate  the  practice  of  this  court;  but  it 
must  be  remembered  that  this  court,  as  well  as  the 
legislature,  gets  its  judicial  power  and  jurisdiction 
directly  from  the  constitution.  That  instrument  de- 
clares that  'the  judicial  power  of  this  state,  both  as  to 
matters  of  law  and  equity,  shall  be  vested  in  a  supreme 
court,  circuit  courts,  courts  of  probate,  and  in  justices 
of  the  peace.'  (Sec.  2,  art.  7.)  It  moreover  declares 
that  'the  supreme  court,  except  in  cases  otherwise  pro- 
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vided  in  this  constitution,  shall  have  appellate  jurisdic- 
tion only,  which  shall  be  coextensive  with  the  state; 
but  in  no  case  removed  to  the  supreme  court  shall  a 
trial  by  jury  be  allowed/  (Sec.  3,  art.  7.)  The  case 
at  bar  is  not  one  of  those  otherwise  provided  for  in  the 
constitution,  and  hence  is  not  within  the  exception 
mentioned.  ...  It  may  be  added  that  much  less 
can  the  legislature  take  anything  from  the  original 
jurisdiction  of  the  circuit  courts  and  give  the  same  to 
this  court  in  cases  in  which  it  has  only  appellate  juris- 
diction. We  must  hold  that,  in  so  far  as  section  2, 
chapter  242,  Laws  of  1893,  has  attempted  to  give  this 
court  original  jurisdiction  in  cases  in  which,  under  the 
constitution,  it  only  has  appellate  jurisdiction,  the 
same  is  null  and  void."     (Pages  59,  60,  62.) 

In  Florida  the  constitution  conferred  jurisdiction 
in  civil  actions  at  law  upon  justices  of  the  peace,  if  the 
amount  or  value  involved  should  not  exceed  $100.  It 
also  gave  the  circuit  court  original  jurisdiction  if  the 
amount  or  value  in  controversy  should  exceed  $100, 
and  final  appellate  jurisdiction  in  cases  coming  from 
justices'  courts  in  which  the  amount  or  value  should  be 
twenty-five  dollars  or  upward.  The  legislature  passed 
an  act  providing  that  when  an  appeal  should  be  per- 
fected the  justice  should  transmit  to  the  clerk  of  the 
circuit  court  a  certified  copy  of  all  the  entries  in  his 
docket  and  all  papers  filed  in  the  case,  and  providing 
that  "thereupon  the  said  appellate  court  shall  proceed 
to  hear  the  said  cause,  and  may  allow  such  amendments 
therein  as  may  be  just,  and  render  such  judgment  as 
may  be  conformable  to  law  and  the  justice  of  the  case. 
The  trial  shall  be  by  jury,  if  demanded  by  either 
party."  A  subsequent  statute  provided  that  "all  ap- 
peals taken  from  a  judgment  of  any  justice  of  the 
peace  shall  be  tried  de  novo."  The  supreme  court  held 
these  acts  to  be  unconstitutional,  as  attempting  to  con- 
fer original  jurisdiction  on  the  circuit  court,  saving 
them,  however,  to  the  extent  that  they  provided  a 
method  of  bringing  up  cases  for  review  on  error  ac- 
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cording  to  the  proper  appellate  jurisdiction  of  the  cir- 
cuit court.    In  the  opinion  it  was  said : 

"  'Appellate  pertains  to  the  judicial  review  of  adju- 
dications. Appellate  jurisdiction  is  the  power  to  take 
cognizance  of  and  review  proceedings  had  in  an  in- 
ferior court,  irrespective  of  the  manner  in  which  they 
are  brought  up,  whether  by  appeal,  or  by  writ  of  error.' 
.  .  .  The  case  of  Ex  parte  Henderson,  in  6  Fla.  279, 
decide  that  the  trial  de  novo  of  a  cause  coming  to  the 
circuit  court  on  appeal  from  a  justice's  court  was  the 
exercise  of  original  rather  than  appellate  jurisdiction. 
.  .  .  Where  words  confer  only  appellate  jurisdic- 
tion, original  is  clearly  not  given.  (Ex  parte  Hender- 
son.) And  especially  where  the  constitution  draws  the 
line  distinctly,  and  clearly  declares  where  the  boundary 
is,  it  is  beyond  the  power  of  the  legislature  to  establish 
a  different  one. 

"The  constitution  confers  on  circuit  courts  appellate 
jurisdiction,  and  it  is  confined  to  the  limits  there  de- 
fined. Whether  exercised  by  a  writ  of  error,  certiorari, 
or  appeal,  as  may  be  provided  by  statute,  it  is  still  ap- 
pellate, and  its  office  is  to  review  the  proceedings  of 
the  inferior  tribunal  and  to  decide  the  law  of  the  case 
as  presented  by  the  record  legitimately  brought  up  by 
the  appeal. 

"The  constitution  conferring  on  parties  the  right  of 
appeal,  and  on  the  circuit  courts  the  power  to  enter- 
tain it,  the  statute  has  provided  how  an  appeal  may  be 
taken.  While  it  is  evident  that  the  legislature  had  in 
view  a  trial  by  the  exercise  of  original  jurisdiction  of 
the  cause  appealed,  yet  so  far  as  it  provided  the  ma- 
chinery by  which  the  appeal  might  be  effected  the  law 
is  valid  to  give  the  circuit  court  power  to  dispose  of 
the  case ;  while  so  much  of  the  law  as  provided  for  a 
trial  by  a  jury,  or  otherwise  than  by  a  review,  is  not 
authorized  but  conflicts  with  the  constitutional  restric- 
tion. The  appeal  here  provided  operates  as  a  statutory 
writ  of  error,  bringing  up  the  proceedings  for  examina- 
tion and  judgment  upon  their  validity.  Hendricks  v. 
Johnson,  6  Porter,  472;  Lewis  v.  NnckoUs,  26  Mo.  278; 
Lyles  V.  Barnes,  40  Miss.  608."  {The  State,  ex  rel.,  v. 
Baker,  19  Fla.  19,  26.) 

The  constitution  of  the  state  of  Connecticut  pro- 
vides as  follows : 

"The  judicial  power  of  the  state  shall  be  vested  in 
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a  supreme  court  of  errors,  a  superior  court,  and  such 
inferior  tourts  as  the  general  assembly  shall,  from 
time  to  time,  ordain  and  establish;  the  powers  and  ju- 
risdiction of  which  courts  shall  be  defined  by  law." 
(Art.  5,  §  1.) 

In  1893  the  legislature  of  that  state  passed  an  act 
in  the  following  terms : 

"Sec.  7.  Either  party  may  appeal,  from  any  finding 
or  refusal  to  find  any  fact,  to  the  supreme  court  of 
errors  in  the  manner  now  by  law  provided." 

"Sec.  9.  The  supreme  court  shall  review  all  ques- 
tions lof  fact  raised  by  the  appeal  as  well  as  all  ques- 
tions of  law,  and  in  all  cases  where  no  evidence  has 
been  improperly  admitted  or  excluded  in  the  trial  court 
shall  determine  the  questions  of  fact  and  law  and  ren- 
der final  judgment  thereon.  In  passing  upon  said 
questions  of  fact  said  supreme  court  shall  not  reverse 
the  finding  of  the  trial  court  upon  any  question  of  fact, 
unless  it  find  the  conclusions  of  such  trial  court  upon 
such  question  clearly  against  the  weight  of  evidence. 

"Sec.  10.  The  rights  of  appeal  under  this  act  shall 
be  in  addition  to  those  now  provided  by  law,  and  the 
provisions  of  this  act  shall  apply  to  all  suits  now  pend- 
ing."   (Pub.  Acts  Conn.  1893,  ch.  174.) 

From  the  use  of  the  name  "supreme  court  of  errors," 
and  from  a  consideration  of  the  history  of  the  judicial 
establishments  of  the  state  prior  to  the  adoption  of  the 
constitution,  in  1818,  the  court,  in  Styles  v.  Tyler,  64 
Conn.  432,  30  Atl.  165,  came  to  the  following  con- 
clusions respecting  its  powers: 

"The  most  significant  feature  in  the  establishment 
of  the  court  is  found  in  the  fact  that  it  was  the  deliber- 
ate adoption  into  our  system  of  judicature  of  the  funda- 
mental principle,  which  has  ever  since  characterized 
it,  that  the  certainty  of  our  jurisprudence  as  well  as 
the  security  of  parties  litigant  depends  upon  confining 
the  jurisdiction  of  a  court  of  last  resort  to  the  settle- 
ment of  rules  of  law.  .  .  .  Two  courts  are  estab- 
lished and  the  character  of  their  jurisdiction  described 
by  the  constitution  itself;  one  with  a  supreme  juris- 
diction in  the  trial  of  causes,  and  one  with  a  supreme 
and  final  jurisdiction  in  determining  in  the  last  resort 
the  principles  of  law  involved  in  the  trial  of  causes. 
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The  'superior  court'  is  a  'superior  court  of  judicature 
over  this  state/  with  a  supreme  jurisdiction  ori^nsd 
and  appellate  over  the  trial  of  all  causes  not  committed 
to  the  jurisdiction  of  inferior  courts.  The  'supreme 
court  of  errors'  is  not  a  supreme  court  for  all  purposes, 
but  a  supreme  court  only  for  the  correction  of  errors 
in  law.  .  .  .  The  judicial  power  committed  to  the 
court  was  intended  to  secure  the  people  against  a 
mixed  jurisdiction  they  deemed  unwise  and  unsafe.'' 
(Pages  447,  450,  453.) 

Consequently  it  was  held  that  the  act  quoted  did  not 
authorize  the  court  to  determine,  from  evidence  spread 
upon  the  record  brought  up  by  appeal,  questidns  of 
pure  fact  settled  by  the  trial  court.  The  syllabus  of 
the  case  reads : 

"The  supreme  court  of  errors,  as  established  by  the 
constitution  of  this  state,  is  a  court  of  last  resort  for 
the  correction  of  errors,  and  its  jurisdiction  as  de- 
scribed in  the  constitution  relates  to  the  determination 
of  principles  of  law  and  not  to  the  trial  or  retrial  of 
pure  questions  of  fact. 

"In  view  of  such  jurisdiction,  chapter  174  of  the 
Public  Acts  of  1893  cannot  be  construed  as  requiring 
this  court  to  determine,  upon  evidence  spread  upon 
the  record,  questions  of  pure  fact  settled  by  the  judg- 
ment of  the  trial  court.'-'  (Styles  v.  Tyler,  64  Conn. 
432,  30  Atl.  165.) 

In  the  case  of  Jasper  v.  Hazen,  4  N.  Dak.  1,  58  N.  W. 
454,  23  L.  R.  A.  58,  it  was  said: 

"Under  section  25,  chapter  120,  Laws  of  1891,  this 
court  is  required,  upon  appeal,  to  review  questions  of 
fact  in  cases  tried  by  the  court  or  referee,  when  ex- 
ceptions to  the  findings  are  duly  taken  and  returned. 
But  this  court  will  not  try  the  case  de  novo.  The  find- 
ings below  are  presumed  to  be  correct.  Appellant 
must  show  error,  and  a  finding  based  upon  parol  evi- 
dence will  not  be  disturbed  unless  the  error  be  made 
clearly  to  appear."   (Syllabus.) 

This  doctrine  is  approved.  The  less-pronounced 
views  announced  in  the  case  of  ChrisUcmson  v.  Ware- 
house  Association,  5  N.  Dak.  438,  67  N.  W.  300, '32  L. 
R.  A.  730,  are  not  in  harmony  with  the  principles 
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which  lie  at  the  foundation  of  the  judicial  system  of 
this  state.  The  decisions  quoted  are  entirely  sound, 
and  are  conclusive  against  the  appellant's  contention. 
In  the  case  of  Marbury  v.  Madison,  5  U.  S.  137  (re- 
print, vols.  5-6,  p.  49),  2  L.  Ed.  60,  involving  the  power 
of  congress  to  authorize  the  supreme  court  of  the 
United  States  to  issue  the  writ  of  mandamus,  Chief 
Justice  Marshall  said : 

"The  act  to  establish  the  judicial  courts  of  the 
United  States  authorizes  the  supreme  court  'to  issue 
writs  of  mandamus,  in  cases  warranted  by  the  prin- 
ciples and  usages  of  law,  to  any  courts  appointed,  or 
persons  holding  office,  under  the  authority  of  the 
United  States.'  .  .  .  The  constitution  vests  the 
whole  judicial  po^er  of  the  United  States  in  one  su- 
preme court,  and  such  inferior  courts  as  congress 
shall,  from  time  to  time,  ordain  and  establish.  This 
power  is  expressly  extended  to  all  cases  arising  under 
the  laws  of  the  United  States;  and  consequently,  in 
some  form,  may  be  exercised  over  the  present  case; 
because  the  right  claimed  is  given  by  a  law  of  the 
United  States. 

"In  the  distribution  of  this  power  it  is  declared  that 
*the  supreme  court  shall  have  original  jurisdiction  in 
all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party. 
In  all  other  cases,  the  supreme  court  shall  have  appel- 
late jurisdiction.' 

"It  has  been  insisted  at  the  bar  that  as  the  original 
grant  of  jurisdiction  to  the  supreme  and  inferior 
courts  is  general,  and  the  clause  assigning  original 
jurisdiction  to  the  supreme  court  contains  no  negative 
or  restrictive  words,  the  power  remains  to  the  legisla- 
ture to  assign  original  jurisdiction  to  that  court  in 
other  cases  than  those  specified  in  the  article  which 
has  been  recited,  provided  those  cases  belong  to  the 
judicial  power  of  the  United  States. 

"If  it  had  been  intended  to  leave  it  in  the  discretion 
of  the  legislature  to  apportion  the  judicial  power  be- 
tween the  supreme  and  inferior  courts  according  to 
the  will  of  that  body,  it  would  certainly  have  been  use- 
less to  have  proceeded  further  than  to  have  defined  the 
judicial  power,  and  the  tribunals  in  which  it  should 
be  vested.    The  subsequent  part  of  the  section  is  mere 
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surplusage,  is  entirely  without  meaning,  if  such  is  to 
be  the  construction.  If  congress  remains  at  liberty  to 
give  this  court  appellate  jurisdiction  where  the  consti- 
tution has  declared  their  jurisdiction  shall  be  original, 
and  original  jurisdiction  where  the  constitution  has 
declared  it  shall  be  appellate,  the  distribution  of  ju- 
risdiction made  in  the  constitution  is  form  without 
substance.  .  .  .  When  an  instrument  organizing 
fundamentally  a  judicial  system  divides  it  into  one 
supreme  and  so  many  inferior  courts  as  the  legisla- 
ture may  ordain  and  establish,  then  enumerates  its 
powers,  and  proceeds  so  far  to  distribute  them  as  to 
define  the  jurisdiction  of  the  supreme  court  by  de- 
claring the  cases  in  which  it  shall  take  original  juris- 
diction, and  that  in  others  it  shall  take  appellate  juris- 
diction, the  plain  import  of  the  words  seems  to  be,  that 
in  one  class  of  cases  its  jurisdiction  is  original,  and 
not  appellate;  in  the  other  it  is  appellate,  and  not  origi- 
nal. If  any  other  construction  would  render  the  dause 
inoperative,  that  is  an  additional  reason  for  rejecting 
such  other  construction,  and  for  adhering  to  the  ol^ 
vious  meaning.     . 

"To  enable  this  court  then  to  issue  a  mandamus,  it 
must  be  shown  to  be  an  exercise  of  appellate  jurisdic- 
tion, or  to  be  necessary  to  enable  them  to  exercise  ap- 
pellate jurisdiction. 

"It  has  been  stated  at  the  bar  that  the  appellate 
jurisdiction  may  be  exercised  in  a  variety  of  forms, 
and  that  if  it  be  the  will  of  the  legislature  that  a  man- 
damus should  be  used  for  that  purpose,  that  will  must 
be  obeyed.  This  is  true;  yet  the  jurisdiction  must  be 
appellate,  not  original. 

"It  is  the  essential  criterion  of  appellate  jurisdic- 
tion that  it  revises  and  corrects  the  proceedings  in  a 
cause  already  instituted,  and  does  not  create  that  case. 
Although,  therefore,  a  mandamus  may  be  directed  to 
courts,  yet  to  issue  such  a  writ  to  an  officer  for  the 
delivery  of  a  paper  is  in  effect  the  same  as  to  sustain 
an  original  action  for  that  paper,  and  therefore  seems 
not  to  belong  to  appellate  but  to  original  jurisdiction. 
Neither  is  it  necessary  in  such  a  case  as  this,  to  enable 
the  court  to  exercise  its  appellate  jurisdiction. 

"The  authority,  therefore,  given  to  the  supreme 
court,  by  the  act  establishing  the  judicial  courts  of  the 
United  States,  to  issue  writs  of  mandamus  to  public 
officers,  appears  not  to  be  warranted  by  the  constitu- 
tion."  (Reprint,  vols.  5-6,  pp.  66-68.) 
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The  statute  in  question  does  no  more  than  to  pro- 
•vide  in  part  a  special  method  for  bringing  disbarment 
cases  to  this  court  for  consideration  according  to  its 
constitutional  jurisdiction,  which  includes  nothing  ex- 
cept a  revision  of  errors  appearing  upon  the  record 
and  power  to  enforce  the  decision  rendered.  There- 
fore, the  judgment  upon  the  first  appeal  remanding 
the  cause  was  valid,  and  invested  the  district  court 
with  authority  to  proceed  as  directed. 

At  the  second  trial  appellant  objected  to  the  juris- 
diction of  the  district  court,  and  after  conviction  moved 
an  arrest  of  judgment,  because  the  accusation  had 
been  transmitted  to  this  court  on  appeal,  and  was  not 
then  technically  on  file  in  the  district  court.  It  is  true 
that  this  court  made  no  special  order  relating  to  the 
transfer  of  the  original  papers  to  the  district  court 
and  their  custody  pending  the  proceedings  there.  But 
this  fact  did  not  deprive  the  district  court  of  jurisdic- 
tion. When  the  cause  was  remanded  the  district  court 
had  the  same  jurisdiction  it  originally  possessed,  and 
the  absence  of  the  accusation  from  its  files  could  not 
terminate  its  authority.  The  accusation  having  once 
been  filed  in  the  district  court,  no  useful  purpose  could 
be  subserved  by  refiling  it.  The  reason  for  requiring 
papers  to  be  filed  is  to  preserve  their  identity,  and  to 
afford  them  the  protection  secured  to  court  records. 
So  long  as  the  accusation  was  in  official  custody  this 
purpose  was  accomplished.  It  is  true  that  the  original 
papers  ought  to  be  present  in  the  district  court  during 
the  trial,  in  order  that  the  court  and  the  parties  may 
be  able  to  conduct  and  verify  each  step  of  the  pro- 
ceeding by  them.  The  record  indisputably  shows  that 
the  original  papers  in  this  case  not  only  were  present 
in  the  district  court  at  the  trial,  but  that  c(^unsel  for 
appellant  used  the  accusation  in  the  cross-examination 
of  a  witness,  and  introduced  another  original  paper  in 
evidence.  What  danger  to  the  appellant  would  have 
been  circumvented  if  the  accusation  had  been  refiled, 
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or  what  embarrassment  he  suffered  because  it  was  not^ 
he  forbears  to  disclose.  The  circumstance  afforded  no 
ground  whatever  for  assailing  the  jurisdiction  of  the 
district  court.  It  did  serve  the  appellant,  however,  as 
a  flimsy  pretext  for  not  answering  the  accusation,  and 
for  refusing  to  give  testimony  regarding  the  nefarious 
transaction  disclosed  by  the  evidence  adduced  by  the 
prosecuting  committee. 

The  legal  sufficiency  of  the  evidence  to  support  the 
findings  of  the  trial  court  is  challenged.  The  charge 
against  Bumette,  briefly  stated,  is  that  he  manufac- 
tured a  spurious  letter  to  be  used  as  evidence  on  the 
trial  of  a  civil  action  in  the  district  court  of  Sunmer 
county,  and  at  such  trial,  as  a  witness,  falsely  swore 
to  the  genuineness  of  the  letter.  On  July  21, 1902,  May 
Randolph  brought  a  suit  in  the  district  court  of  Sum- 
ner county  against  Eli  McCauUey  and  others  for  the 
specific  performance  of  a  contract  for  the  sale  of  land. 
It  was  necessary  to  make  out  the  alleged  contract  from 
letters  written  by  Bumette  to  McCaulley  and  answers 
thereto  by  McCaulley  to  Bumette.  On  May  30,  1902, 
Bumette  reported  a  sale,  and  among  other  things  said: 

"I  started  to  make  out  a  deed  for  the  place  but  dis- 
covered that  I  did  not  know  the  names  of  all  the  par- 
ties who  should  sign  the  deed;  consequently  I  have 
made  out  a  list  of  the  heirs  as  best  I  could  and  here- 
with enclose  them  on  a  separate  sheet.  I  wish  you 
would  examine  the  names  of  these  parties  on  this 
separate  sheet  and  those  that  I  have  not  completed  I 
wish  you  would  complete  if  you  can  and  return  them 
to  me." 

On  June  4  Bumette  wrote  again : 

"Please  send  me  list  of  heirs,  stating  whether  they 
are  married  or  single,  and  if  married  give  the  names 
of  their  husband  or  wife,  as  the  case  may  be,  so  that 
I  can  make  out  deed  at  once.  I  sent  you  a  statement 
in  my  last  letter  of  this  kind  for  you  to  fill  out,  but  it 
seems  that  you  overlooked  it.  Deed  cannot  be  made 
until  I  have  the  names  of  the  parties  who  are  going  to 
give  the  deed/' 
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Other  letters  passed  between  the  parties.  Mr.  Ed. 
T.  Hackney  represented  Randolph,  and  copies  of  the 
letters  Bumette  had  written  to  McCauUey,  made  from 
Bumette's  letter-press  copies,  were  given  to  him.  The 
original  letters  McCaulley  had  written  were  also  given 
to  him.  Mr.  Ivan  D.  Rogers  represented  McCaulley, 
and  received  from  his  client  the  letters  Bumette  had 
written. 

Preparatory  to  the  trial  the  attorneys  for  the 
respective  parties  agreed  that  the  correspondence 
might  be  introduced  without  preliminary  proof.  To 
avoid  mistake  Hackney  and  Rogers  checked  over  the 
correspondence,  and  Rogers  was  not  informed  of  any 
letter  of  May  31, 1902.  Shortly  before  the  trial  Rogers 
went  to  Bumette's  office  and  told  him  he  wanted 
to  be  sure  he  had  all  of  Bumette's  letters  to 
McCaulley,  and  asked  him  to  get  his  letter-book, 
so  the  fact  could  be  determined,  as  he  -wanted  to 
be  sure.  Bumette  took  his  letter-book,  Rogers  held 
his  letters,  and  the  two  went  through  them  to 
ascertain  the  fact,  and  no  copy  of  any  letter  of  May 
31,  1902,  was  pointed  out  to  Mr.  Rogers.  When  the 
trial  occurred,  on  May  29,  1903,  a  purported  copy  of  a 
letter  from  Bumette  to  McCaulley,  dated  May  31, 1902^ 
containing  important  matter  bearing  upon  the  rights 
of  the  parties,  was  offered  in  behalf  of  the  plaintiff* 
Objection  was  made  because  no  such  letter  had  ever 
been  heard  of  by  the  defendant's  counsel  prior  to  that 
time.  Bumette  was  sworn  as  a  witness  and  testified 
that  he  had  corresponded  with  McCaulley;  that  his 
stenographer  kept  copies  of  his  letters  to  McCaulley; 
that  the  letters  in  a  letter-book  produced  were  copied 
in  the  order  in  which  they  were  written ;  that  he  wrote 
a  letter  of  May  31,  1902,  corresponding  to  a  copy  con- 
tained in  the  book;  that  he  kept  a  copy  of  that  letter; 
that  the  copy  in  the  book  was  correct;  and  that  the 
letter  was  mailed  to  McCaulley.  He  further  stated 
that  in  making  copies  of  letters  for  Mr.  Hackney  he 
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made  copies  of  the  letters  relating  to  the  sale  as  shown 
by  the  letter-press  book.  The  court  prudently  ad- 
journed the  case  to  a  later  date. 
•  On  August  6,  1903,  when  the  trial  of  Randolph 
against  McCauUey  was  resumed,  Bumette  declined  to 
testify,  on  the  ground  that  his  testimony  might  incrimi- 
nate him.  He  did  testify,  however,  that  he  dictated 
the  letter  of  May  31,  1902,  to  his  stenographer.  Miss 
Barnes.  He  was  not  pressed  to  state  when  or  under 
what  circumstances  the  dictation  occurred. 

On  August  6,  1903,  the  accusation  involved  in  this 
proceeding  was  prepared  and  verified,  and  on  the  next 
day  it  was  presented  *to  the  court.  On  September  2, 
1903,  the  first  judgment  in  disbarment  was  rendered. 
On  September  4  an  application  was  made  to  set  aside 
the  judgment,  and  the  court  made  an  order  tiiat  if  be- 
fore September  8  an  answer  should  be  filed  containing 
a  defense. to  the  accusation  the  judgment  would  on 
that  day  be  set  aside.  On  September  4  Bumette  sub- 
scribed and  swore  to  an  answer  to  the  accusation  be- 
fore a  notary  public,  which  answer  gave  a  detailed  ac- 
count of  the  writing  of  the  spurious  letter  in  his  office 
and  the  making  of  the  copy  of  it  in  his  letter-book 
some  tinie  in  the  month  of  August,  1902.  These  acts, 
however,  although  committed  in  his  presence,  were 
attributed  to  another  person.  Various  conversations 
with  the  party  charged  to  be  the  actual  writer,  relating 
to  the  transaction,  were  narrated,  and  the  following  ad- 
mission was  made : 

'That  some  time  afterward,  along  in  the  first  da^ 
of  September,  1902,  this  respondent  made  a  lead-pencil 
copy  of  said  letter  on  a  piece  of  typewriting  paper  and 
dictated  the  same  from  said  copy  to  said  Morah  Barnes, 
who  was  at  that  time  a  stenographer  in  the  office  of 
Elliott  &  Bumette;  that  this  respondent  shortly  after^ 
ward  told  said  Morah  Barnes  that  she  need  not  write 
said  letter  and  she  could  tear  it  up  or  scratch  it  out 
The  dictation  of  said  letter  to  said  Morah  Barnes  was 

done  at  the  request  and  the  suggestion  of [the 

person  charged  with  writing  the  letter]  and  so  said 


Digitized  by  VjOOQIC 


Vol.  73.  JANUARY  TERM,  1906.  629 

In  re  Bumette. 

Morah  Barnes  could  get  and  would  be  under  the  im- 
pression, and  of  the  opinion,  that  she  had  written  such 
a  letter  in  which  the  name  of  Randolph  was  men- 
tioned." 

The  answer  concluded  with  the  statement  that  while 
on  the  witness-stand  in  the  trial  of  Randolph  against 
McCaulley  the  accused  did  not  intend  to  say  he  wrote 
or  dictated  the  letter  of  May  31, 1902,  or  that  he  copied 
it  in  his  letter-book.  When  Bumette  presented  him- 
self before  the  notary  to  be  sworn  to  this  document  he 
asked  the  officer  to  read  it,  which  he  did.  The  papeY* 
was  discussed  between  them,  and  the  notary  hesitated 
to  have  any  relation  to  it  because  it  implicated  other 
persons  and  he  feared  it  would  cause  trouble.  On  the 
same  day  Bumette  gave  an  interview  to  Mr.  H.  L. 
Woods,  editor  of  the  Wellington  Daily  News,  contain- 
ing the  same  facts  which  were  embodied  in  the  answer, 
but  somewhat  more  in  detail.  A  portion  of  the  inter- 
view reads  as  follows : 

"  'On  one  of  these  occasions  said  that  he 

would  write  and  copy  the  letter  and  he  and  Randolph 
would  take  the  witness-stand  when  the  suit  came  up 
and  swear  that  they  knew  the  letter  was  written  before 
the  suit  was  filed  because  they  saw  it.  I  finally  yielded, 
and sat  down  to  write  the  letter  on  our  type- 
writer.' .  .  .  'Who  changed  the  figures  in  the  in- 
dex in  the  letter-book?'  Burnette  was  asked.  'Those 
changes  I  made.  I  think  it  was  along  in  February  or 
March  this  year.  I  had  given  Miss  Barnes  orders  to 
make  copies  of  all  the  McCaulley  letters,  and  when  this 
letter  was  not  copied  I  thought  it  would  be  well  to 
change  the  indexing  so  that  the  letter  would  show. 
The  figures  are  mine  and  I  scratched  the  others  out.'  " 

The  interview  was  printed  in  the  evening  issue  of 
the  paper  named.  On  the  evening  of  September  5 
Bumette  left  the  state,  after  making  an  effort  to  con- 
ceal the  fact  that  he  was  going,  and  did  not  return  until 
March  4,  1904.  On  his  return  he  published  the  con- 
tents of  his  answer  in  the  disbarment  proceedings 
(which,  however,  had  never  been  filed)  in  the  petition 
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filed  against  Mr.  C.  E.  Elliott,  which  was  considered 
by  this  court  in  the  case  of  Elliott  v.  Bumette,  72  Kan, 
624,  84  Pac.  374.  In  this  petition  he  denied  the  truth 
of  the  facts  he  had  sworn  to  in  the  answer,  and  as- 
severated the  genuineness  of  the  letter  of  May  31, 1902. 
Meanwhile  Mr.  Woods  had  been  arrested  for  libel, 
by  the  party  implicated  by  Bumette,  on  account  of  the 
publication  of  Bumette's  interview.  On  the  trial  of 
the  libel  case  Bumette  was  a  witness.  He  admitted 
the  conversation  with  Woods  on  the  morning  of  Sq)- 
tember  4,  1903,  examined  a  copy  of  the  Wellington 
Daily  News  of  that  date,  and  stated  that  it  contained 
the  substance  of  such  conversation,  but  declined  to 
say  whether  the  matter  was  true  because  it  might  in- 
criminate him.  He  did,  however,  make  the  following 
further  significant  admissions: 

"Ques.  Do  you  refuse  to  testify  on  the  ground  that 
your  testimony  in  regard  to  the  statement  made  to  Mr. 
Woods  would  tend  to  incriminate  you  because  of  your 
testimony  on  the  trial  of  Randolph  against  McCauUey? 
Ans.  I  do.  1  think  it  might;  yes,  sir.  Let  me  see  that 
paper.  ("Exhibit  C"  handed  to  witness.)  I  think 
I  can  testify  to  parts  of  that  article,  except  to  the  part 
that  has  to  do  with  the  writing  or  copying  and  the 
mailing  of  the  letter. 

"Q.    Was  there  a  conversation  between  you  and 

in  regard  to  writing  a  letter  to  Eli  McCauUey 

and  dating  it  back  at  any  time  after  the  suit  of  Ran- 
dolph against  McCaulley  had  been  brought?  A,  There 
was. 

"Q.  Where  did  that  conversation  take  place?  A. 
Took  place  in  our  office. 

"Q.  Office  of  Elliott  &  Bumette?    A.  Yes,  sir. 

"Q.  Was  Mr.  Elliott  there?    A.  No,  sir. 

"Q.  Was  Morah  Barnes  there?    A.  No,  sir." 

"Q.   Did  you  and have  any  conversation  in 

regard  to  the  letter,  or  copy  of  the  letter,  dated  May  31, 

1902,  purporting  to  have  been  addressed  to  Eli  Mc- 
CauUey and  written  by  you,  after  the  29th  of  May, 

1903,  and  prior  to  the  6th  day  of  August,  1903?  A. 
Did  we  have  any  conversations? 

"Q.  Yes,  sir.    A.  Yes,  sir. 

"Q.    How  many  conversations  did  you  have?    A 
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Well,  of  course,  I  wouldn't  undertake  to  say  how 
many,  but  then  there  were  fifteen  or  twenty,  I  should 
judge,  at  different  times  between  those  dates." 

It  is  of  course  plain  to  every  lawyer  that  there  could 
be  no  occasion  for  talking  about  writing  a  post-dated 
letter  if  the  letter  of  May  31,  1902,  were  genuine.  A 
genuine  letter  would  not  have  aroused  the  feverish 
agitation  which  led  to  fifteen  or  twenty  consultations 
about  it.  If  the  letter  had  been  genuine  a  copy  of  it 
would  have  been  given  to  Hackney,  who  would  have 
shown  it  to  Rogers  when  they  were  checking  up  the 
correspondence;  and  Bumette  would  have  called  atten- 
tion to  its  absence  when  Rogers  was  checking  up  the 
correspondence  to  be  sure  he  had  it  all.  Not  being 
genuine  it  was  necessary  to  conceal  it  from  Rogers 
until  the  trial;  else  Rogers  would  have  had  time  to 
interrogate  his  client,  a  non-resident  of  the  state,  and 
the  scheme  would  have  failed  or  would  have  been  ex- 
posed. Bumette's  letter  to  McCauUey  of  May  30  con- 
tained the  list  of  heirs.  His  letter  of  June  4  referred 
to  that  letter  as  the  last,  and  left  no  room  for  one  of 
May  31. 

These  facts  are  all  inconsistent  with  the  genuineness 
of  the  disputed  letter.  They  are  consistent  with  the 
interview  with  Woods,  and  with  the  disbarment  an- 
swer. The  statements  in  the  petition  against  Elliott 
were  probably  inserted  in  a  fioundering  attempt  on  the 
part  of  Bumette  to  rehabilitate  himself  after  he  had 
absconded  and  returned.  Whether  Bumette  fabricated 
the  letter  alone,  or  had  a  confederate,  is  immaterial. 
The  court  was  abundantly  justified  in  finding  the  ac- 
cused guilty,  and  its  conclusion  is  fortified  by  the  fail- 
ure of  Bumette  to  interpose  in  court  any  single  written 
or  oral  statement,  either  in  denial  or  explanation  of 
the  facts  charged  against  him,  from  the  day  the  accu- 
sation was  filed  to  the  present  time.  (Matter  of  Ran- 
dd,  158  N.  Y.  216,  52  N.  E.  1106;  In  re  WeUcome,  23 
Mont.  450,  468,  59  Pac  445;  Ex  parte  Thompson,  32 
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Ore.  499,  52  Pac.  570,  40  L.  R.  A.  194;  The  People  v. 
Webster,  28  Colo.  223,  225,  64  Pac.  207.) 

Some  objections  to  the  admission  of  evidence  are 
argued.  The  disbarment  answer  was  proved,  after  the 
original  had  been  traced  into  Bumette's  possession,  by 
a  copy  taken  by  one  of  his  attorneys,  who  furnish^  it 
to  the  prosecuting  conmiittee.  It  is  claimed  the  paper 
was  privileged.  As  already  shown,  Bumette  published 
the  matter  contained  in  this  answer  to  the  notary  who 
administered  the  oath  to  him.  He  published  the  same 
matter  to  Woods.  He  again  published  it  in  his  petition 
against  Elliott.  It  was  then  no  longer  private  or  con- 
fidential or  privileged.  Whenever  a  party  to  a  cause 
voluntarily  solicits  and  procures  the  reading  of  his 
unfiled  pleading  by  a  non-professional  stranger,  bruits 
it  in  a  newspaper  interview,  and  blazons  it  upon  the 
records  of  a  court  of  general  jurisdiction  in  another 
pleading  filed  against  the  attorney  who  assisted  in 
preparing  it,  the  privileged  character  of  the  document 
is  waived;  it  then  becomes  common  public  property; 
the  attorney  is  released  from  the  confidential  relation 
he  bore  to  it  prior  to  its  publication,  and  his  production 
of  a  copy  of  it  which  he  has  retained,  for  use  as  evi- 
dence in  a  subsequent  proceeding  brought  against  the 
party,  is  not  a  breach  of  privilege.  (In  re  EUiott,  ante, 
p.  151.)  If  any  decided  cases  have  attempted  to  make 
the  rule  of  privilege  a  byword  by  holding  to  the  con- 
trary, they  are  disapproved. 

The  newspaper  interview  with  Woods  was  proved 
by  an  identified  copy  of  the  Wellington  Daily  News  of 
September  4,  1904.  It  having  been  shown  that  on 
the  trial  of  the  libel  suit,  after  inspecting  that  issue  of 
the  paper,  Bumette  declared  he  made  the  statements 
it  contained,  the  paper  was  the  best  evidence.  This 
interview  constituted  an  admission  that  ihe  letter  of 
May  31,  1902,  was  not  genuine,  and  the  fact  that  on 
the  trial  of  the  libel  case  Bumette  declined  to  answer 
respecting  its  truth  did  not  affect  its  admissibility. 
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The  judgment  of  the  district  court  of  Sumner  county 
revoking  the  license  of  Cleo  D.  Bumette  to  practice  as 
an  attorney  and  counselor  at  law  in  the  courts  of  Kan- 
sas is  afiirmed. 

All  the  Justices  concurring. 


Timothy  Foran  v.  Joseph  Healy. 

No.  14,594.      (86  Pac.  751.) 
SYLLABUS  BY  THE  COURT. 

1.  INSANB  Persons — Appointment  of  a  Guardian — Jurisdiction. 
Jurisdiction  to  appoint  a  goardian  over  the  person  and  estate 
of  a  lunatic  belongs  exclusively  to  the  probate  court  of  the 
county  where  such  lunatic  has  a  permanent  residence. 

2.  Inquiry  as  to  Mental  Condition — Limitation  of  Juris- 
diction, The  jurisdiction  conferred  upon  other  probate  courts 
by  section  8941  of  the  General  Statutes  of  1901  to  inquire 
into  and  adjudicate  upon  the  sanity  of  persons  in  the  county 
is  intended  as  a  police  regulation,  and  jurisdiction  ends  with 
the  adjudication  and  commitment  or  discharge  of  such  person. 

3.  Conclusiveness  of  Adjudication  of  Mental  Incapacity. 

An  adjudication  of  lunacy  under  section  3941  of  the  General 
Statutes  of  1901,  legally  had,  is  conclusive  upon  the  lunatic 
and  all  other  persbns;  and  the  probate  court  of  the  county 
where  such  lunatic  has  a  permanent  resid^ice  may  accept 
and  act  thereon  the  same  as  if  such  adjudication  had  oc- 
curred in  that  court. 

4.  Foreclosure  of  a  Mortgage  on  Lunatic's  Property — 

Service  upon  the  Guardian.  Where  a  guardian  has  been  ap- 
pointed by  the  probate  court  of  the  proper  county,  as  above 
stated,  and  a  suit  to  foreclose  a  mortgage  upon  the  real  estate 
owned  by  the  lunatic  for  whose  estate  such  guardian  was 
appointed  is  commenced  in  the  district  court  of  such  county, 
service  of  summons  upon  such  guardian  will  confer  jurisdic- 
tion upon  the  district  court  to  adjudicate  the  rights  of  such 
lunatic  in  the  real  estate. 

5.  Redemption  of  Property  after  Restoration  to  Sanity. 

A  lunatic  whose  property  has  been  sold  under  foreclosure 
proceedings  wherein  his  g^uardian  was  served  with  summons. 
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as  above  stated,  has  no  right  to  redeem  the  property  from 
such  sale  after  his  restoration  to  sanity  merely  for  the  reason 
that  the  court  did  not  acquire  jurisdiction  by  service  of  sum- 
mons on  such  guardian. 

Error  from  Lincoln  district  court;  ROLLIN  R.  Rees, 
judge.  Opinion  filed  May  12, 1906.  Reversed.  Opinion 
denying  a  rehearing  filed  July  6, 1906. 

Z.  C.  MiUikm,  and  George  D.  Abei,  for  plaintiff  in 
error. 

Garver  &  Larimer,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  a  suit  to  redeem  real  estate 
from  what  is  claimed  to  have  been  void  foreclosure 
proceedings.  The  defendant  in  error  owned  the  real 
estate,  which  is  located  in  Lincoln  county,  Kansas, 
where  he  resided  with  his  family.  He  became  insane 
some  time  before  March  3,  1897,  and  wandered  away 
from  his  home.  Soon  afterward  he  appeared  at  the 
governor's  office  in  Topeka,  armed  with  two  revolvers, 
and  demanded  of  that  official  the  redress  of  some 
imaginary  wrong.  He  was  arrested  and  tried  for  in- 
sanity in  the  probate  court  of  Shawnee  county,  ad- 
judged a  lunatic,  and  committed  to  the  state  asylum 
for  the  insane,  where  he  remained  continuously  until 
August  18,  1904,  when  he  was  discharged  as  restored 
to  his  right  mind. 

A  duly  -certified  copy  of  the  inquisition  proceedings 
whereby  he  was  committed  to  the  asylum  was  filed  in 
the  probate  court  of  Lincoln  county,  and  application 
was  made  there  for  the  appointment  of  a  guardian  for 
Healy's  person  and  estate,  and  the  court  appointed 
John  F.  Linker  as  such  guardian  April  19,  1897. 
Linker  took  immediate  possession  of  the  estate,  re- 
turned an  inventory  thereof,  sold  personal  property 
under  orders  of  the  court,  paid  the  debts  and  generally 
managed  the  estate  as  guardian,  and  made  reports  to 
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the  court.  The  real  estate  had  been  mortgaged  by 
Healy  and  his  wife  in  1891 — ^the  land  mortgaged  con- 
sisting of  160  acres,  the  north  half  of  which  was  owned 
by  the  wife.  She  died  leaving  five  children  and  her 
husband  as  her  heirs.  Afterward,  and  on  March  13, 
1897,  one  Fitzpatrick,  the  then  owner  of  the  mort- 
gage, began  a  suit  of  foreclosure  in  Lincoln  county. 
Service  of  sunmions  upon  Linker  as  guardian  was  the 
only  service  or  notice  given  to  Healy.  All  the  other 
interested  parties  were  duly  and  properly  served  with 
summons. 

On  August  27,  1897,  more  than  four  months  after 
the  appointment  of  Linker,  the  probate  court  of  Shaw- 
nee county,  Kansas,  appointed  one  Strauss,  of  that 
county,  guardian  of  the  estate  of  Healy.  Strauss  quali- 
fied as  guardian,  but  did  nothing  whatever  under  his 
appointment  except  make  a  final  report  when  he  was 
discharged  after  the  restoration  of  Healy  to  sanity. 

In  the  foreclosure  suit  the  land  was  duly  sold  to  the 
plaintiff,  Fitzpatrick.  The  sale  was  confirmed  and  a 
sheriff's  deed  executed.  Fitzpatrick  retained  posses- 
sion of  the  land  until  January  18,  1900,  when  he  sold 
it  to  the  plaintiff  in  error,  who  bought  in  good  faith 
and  for  full  value. 

Healy  claims  the  right  to  redeem  upon  the  ground 
that  the  probate  court  of  Shawnee  county,  where  he 
was  adjudged  to  be  insane,  had  the  exclusive  power 
under  the  statute  to  appoint  a  guardian,  and  there- 
fore the  appointment  of  Linker  in  Lincoln  county  and 
the  service  of  summons  upon  him  were  void  and  the 
court  did  not  acquire  jurisdiction  of  Healy  in  the  fore- 
closure suit.  This  presents  the  principal  question  in 
the  case,  and  the  only  one  if  the  appointment  of  Linker 
was  valid. 

The  sections  of  the  statute  bearing  most  directly 
upon  this  question  are  sections  3941  and  3945  of  the 
General  Statutes  of  1901,  which  so  far  as  applicable 
read: 

"Sec.  3941.  If  information  in  writing  is  given  to  the 
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probate  court  that  any  one  in  its  county  is  an  idiot, 
lunatic,  or  person  of  unsound  mind,  or  an  habitual 
drunkard  and  incapable  of  managing  his  affairs,  and 
praying  that  an  inquiry  thereinto  be  had,  the  court,  if 
satisfied  that  there  is  good  cause  for  the  exercise  of  its 
jurisdiction,  shall  cause  the  facts  to  be  inquired  into 
by  a  jury." 

"Sec.  3945.  .  .  .  Upon  the  return  of  the  verdict 
the  same  shall  be  recorded  at  large  by  the  probate 
judge,  and  if  it  appear  that  the  person  is  insane,  a^d 
is  a  fit  person  to  be  sent  to  the  insane  asylum,  the 
court  shall  enter  an  order  that  the  insane  person  be 
committed  to  the  state  insane  asylum.  .  .  .  And 
if  it  be  found  by  the  jury  that  the  subject  of  the  in- 
quiry is  of  unsound  mind,  or  an  habitual  drunkard  and 
incapable  of  managing  his  or  her  affairs,  the  court 
shall  appoint  a  guardian  of  the  person  and  Estate  of 
such  person." 

It  is  claimed  that  the  words  "the  court,"  used  near 
the  close  of  the  section  last  quoted,  refer  exclusively 
to  the  court  in  which  the  inquisition  was  held,  and 
that  this  language  is  clear,  specific,  and  conclusive.  In 
support  of  this  contention  sections  3948,  3977  and 
3978  of  the  General  Statutes  of  1901  are  cited,  which 
read: 

"Sec.  3948.  The  court  may,  if  just  cause  appears  at 
any  time  during  the  term  at  which  an.  inquisition  is 
had,  set  the  same  aside  and  cause  a  new  jury  to  be  im- 
paneled to  inquire  into  the  fact." 

"Sec.  3977.  If  any  person  shall  allege,  in  writing, 
verified  by  oath  or  affirmation,  that  any  person  de- 
clared to  be  of  unsound  mind  .  .  .  has  been  re- 
stored to  his  right  mind,  .  .  .  the  court  by  which 
the  proceedings  were  had  shall  cause  the  facts  to  be 
inquired  into,  either  by  a  jury  or  without  a  jury,  as 
may  seem  proper  to  the  court. 

"Sec.  3978.  If  it  shall  be  found  that  such  person  has 
been  restored  to  his  right  mind  ...  he  shall  be 
discharged  from  care  and  custody,  and  the  guardian 
shall  immediately  settle  his  accounts,  and  restore  to 
such  person  all  things  remaining  in  his  hands  belong- 
ing or  appertaining  to  him." 

It  is  urged  that  the  probate  court  of  Lincoln  county 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. 637 

Foran  v.  Healy. 

could  not  appoint  a  guardian  for  the  person  of  Healy 
without  having  personal  jurisdiction  of  him,  which  it 
did  not  have,  as  he  was  then  in  an  asylum  outside  of 
that  county  and  received  no  notice  of  the  application 
for  the  appointment.  On  the  other  hand,  it  is  insisted 
by  the  plaintiff  in  error  that  section  3941  of  the  stat- 
utes was  enacted  to  provide  for  a  special  purpose,  and 
should  not  be  permitted  to  interfere  with  the  operation 
of  other  sections  of  that  chapter  according  to  their  ap- 
parent design;  and  that  this  section  was  intended  to 
give  jurisdiction  over  insane  persons  in  counties  where 
they  do  not  reside,  but  are  merely  found,  so  that  the 
public  might  thereby  be  protected  from  the  danger 
and  annoyance  of  such  persons.  In  other  words,  it 
was  intended  to  meet  the  very  contingency  shown  by 
the  facts  of  this  case. 

In  the  organization  of  our  courts  it  seems  to  have 
been  intended  that  all  proceedings  relating  to  real 
estate  and  the  settlement  of  estates  should  take  place 
where  the  subject-matter  of  such  proceedings  are  lo- 
cated. This  purpose  is  indicated  by  the  various  stat- 
utes to  such  an  extent  that  it  may  be  regarded  as  the 
settled  policy  of  the  state.  Statutes  relating  to  these 
subjects  should  therefore  be  construed  so  as  to  har- 
monize with  this  policy,  where  a  contrary  purpose  is 
not  clearly  expressed.  In  discussing  the  question 
whether  or  not  a  guardian  for  minor  children  should 
be  appointed  where  the  minors  reside,  Mr.  Justice 
Atkinson,  in  the  case  of  Ccnmell  v.  Moore,  70  Kan.  88, 
78  Pac.  164,  said: 

"It  is  the  policy  of  the  law  to  give  to  the  individual 
a  near-by  and  convenient  court.  Save  in  exceptional 
cases,  hardships  have  not  been  visited  upon  the  citizen 
by  requiring  him,  at  the  expense  of  time  and  means, 
to  respond  over  long  distances  to  the  process  of  the 
courts.  The  jurisdiction  of  tribunals  having  judicial 
powers  has  wisely  been  limited  in  that  particular.  In 
pursuance  of  this  policy  of  the  law  there  has  been  es- 
tablished by  the  legislature  a  probate  court  in  each 
county  of  the  state.     The  undoubted  purpose  of  the 
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legislature  in  so  doing  was  to  give  the  inhabitants  of 
each  county  a  near-by  and  convenient  tribunal  having 
jurisdiction  of  probate  matters.  It  will  hardly  be 
urged  that  an  exception  to  these  favors  in  the  law  was 
intended  by  the  legislature  to  be  made  against  the 
resident  minors.     ... 

"The  mere  fact  that  the  legislature  failed  to  desig- 
nate specifically,  in  the  act  relating  to  guardians  and 
wards,  what  probate  court  should  acquire  jurisdiction 
of  the  persons  and  estates  of  minors  will  not  be  pre- 
sumed to  have  been  intended  to  operate  against  the 
minor;  nor  should  it  be  construed  to  his  disadvantage, 
if  equally  susceptible  of  two  constructions.  If,  as  in 
the  case  at  bar,  the  county  adjoining  that  of  the 
minor's  domicile  had  jurisdiction  of  the  person  and 
estate  of  the  minor,  as  was  sought  to  be  exercised  by 
the  probate  court  of  Elk  county,  then  any  county  in 
the  state,  no  matter  how  remote,  especially  where 
there  chanced  to  be  property  belonging  to  his  estate, 
would  have,  or  could  acquire,  jurisdiction.  This  might 
not  only  result  in  much  inconvenience,  and  be  also 
used  to  the  minor's  disadvantage  in  administering  the 
affairs  of  the  estate,  but  the  distance  would  necessi- 
tate added  and  unnecessary  expense."    (Pages  94,  95.) 

In  that  case,  there  being  no  place  designated  by 
statute,  the  court,  in  harmony  with  this  general  policy 
of  the  law,  held  that  jurisdiction  belonged  to  the 
county  where  the  minors  resided. 

In  this  case,  however,  there  is  more  difficulty,  as 
the  language  of  sections  3941  and  3945,  when  con- 
strued together,  furnish  soiftie  reason  for  the  conten- 
tion of  the  defendant  in  error  that  the  words  "the 
court,"  as  used  in  the  last  clause  of  section  3945,  refer 
to  the  court  holding  the  inquisition.  We  appreciate 
this  difficulty,  but  think  it  more  apparent  than  real. 
We  feel  satisfied  in  holding  that  section  3941  is  in  the 
nature  of  a  police  regulation,  intended  to  protect  the 
people  of  every  county  from  the  annoyance  and  danger 
incident  to  the  presence  of  strange,  homeless  lunatics 
wandering  about  without  restraint.  With  this  dispo- 
sition of  that  section,  the  whole  act  is  in  harmony  with 
the  general  policy  of  the  state,  and  the  rule  announced 
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in  the  case  of  CanneU  v.  Moore,  70  Kan.  88,  78  Pac. 
164,  applies  to  its  provisions  and  fixes  the  jurisdiction 
of  the  person  and  estate  of  Healy  in  the  probate  court 
of  Lincoln  county.  This  preserves  the  general  sym- 
metry of  the  statutes  as  a  whole,  and  eliminates  many 
difficulties  and  incongruities  which  would  otherwise 
result. 

This  very  case  illustrates  some  of  the  mischievous 
consequences  which  might  result  under  a  different 
rule.  Healy  was  found  to  be  insane,  a  resident  of 
Lincoln  county,  and  without  an  estate  in  Shawnee 
county.  No  necessity  appearing  for  the  appointment 
of  a  guardian,  none  was  appointed  until  several  months 
after  the  appointment  of  Linker  in  Lincoln  county. 
Why  the  appointment  was  made  in  Shawnee  county 
does  not  appear.  This  guardian  took  no  steps  to  find 
or  administer  upon  the  Jliincoln  county  estate  of  his 
ward,  or  to  do  anything  whatever  as  such  guardian. 

Healy  left  his  family,  a  farm  and  personal  prop- 
erty in  Lincoln  county.  He  might  have  wandered  into 
a  county  where  the  court  could  not  have  ascertained 
even  the  place  of  his  residence.  In  such  a  case  the 
guardian  would  not  have  known  where  to  look  for  the 
property  or  family,  and  the  family  would  not  have 
known  where  to  apply  for  the  service  of  a  guardian. 
Many  difficulties  might  be  suggested  which  would 
make  such  a  rule  very  inconvenient  and  objectionable. 
It  may  be  said  that  these  considerations  belong  to  the 
legislature  rather  than  to  the  court,  and  this  would  be 
true  if  the  legislature  had  spoken  in  unmistakable 
terms  upon  this  subject,  but,  as  it  has  not  done  so, 
courts  in  choosing  between  interpretations  of  the  stat- 
ute may  well  consider  such  matters  in  determining 
the  legislative  intent.  We  conclude  that  Healy  had  a 
permanent  residence,  a  home,  family,  and  estate,  real 
and  personal,  in  Lincoln  county.  Becoming  insane 
there,  he  could  not  change  his  residence. 

The  probate  court  of   Shawnee  county  had   juris- 
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diction  of  the  person  of  Healy  for  the  purpose  of 
determining  the  question  of  his  sanity  only.  Its 
adjudication  of  this  question  was  final  and  conclusive 
ever5rwhere  and  upon  all  persons.  Under  these  cir- 
cumstances the  probate  court  of  Lincoln  county  had 
jurisdiction  to  appoint  a  guardian  to  take  possession 
of  the  estate,  real  and  personal,  belonging  to  such 
lunatic,  and  to  represent  his  interests  therein.  Serv- 
ice upon  such  guardian,  in  any  suit  or  proceeding  in 
which  the  estate  of  such  lunatic  was  involved,  is  bind- 
ing upon  such  lunatic. 

The  fact  of  lunacy  gives  jurisdiction  to  the  probate 
court  where  the  lunatic  resides  and  has  an  estate  to 
appoint  a  guardian  to  represent  the  interests  of  such 
lunatic,  but  this  jurisdictional  fact  of  lunacy  need  not 
necessarily  be  first  adjudicated  by  such  court.  It  will 
be  sufficient  to  accept  and  act  upon  any  valid  adjudica- 
tion thereof. 

The  district  court  had  jurisdiction  of  Healy  in  the 
foreclosure  proceedings,  and  he  is  bound  thereby. 
This  conclusion  makes  it  unnecessary  to  consider  the 
other  questions  presented. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  .enter  judgment  for  the  defendant,  Timo- 
thy Foran,  for  costs. 

All  the  Justices  concurring. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 

(86  Pac  470.) 

SYLLABUS  BY  THE  COURT. 

1.  Insane  Persons — Jurisdiction  of  Probate  Court.  Except  as 
limited  by  the  statutes,  probate  courts  in  this  state  have 
the  same  power  over  the  person  and  estate  of  lunatics  that 
was  formerly  possessed  by  courts  of  chancery  under  the  com- 
mon law. 

2.  Appointment  of  a  Guardian — Notice.    In  the  absence 

of  a  statutory  requirement  no  notice  is  necessary  to  confer 
authority  upon  a  probate  court  to  appoint  a  guardian  for  a 
lunatic  who  has  been  duly  ^adjudged  to  be  a  person  of  un- 
sound mind. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  A  petition  for  a  rehearing  has  been  filed 
herein  which  suggests  that  the  opinion  heretofore  filed 
did  not  consider  one  of  the  vital  questions  involved  in 
the  case.  It  is  urged  that  before  the  probate  court  of 
Lincoln  county  could  appoint  a  guardian  for  the  estate 
of  Joseph  Healy  notice  of  such  intended  action  must 
have  been  served  upon  him;  that  until  service  of  such 
notice  the  court  was  without  jurisdiction  to  consider 
such  appointment,  and  any  action  taken  was  in  viola- 
tion of  important  constitutional  rights  and  amounted 
to  an  arbitrary  usurpation  of  power. 

As  the  probate  court  of  Lincoln  county  did  make  the 
appointment  without  such  notice,  this  question  is  im- 
portant. Upon  a  reexaminaticm  of  the  case  we  find 
that,  while  this  specific  question  was  suggested  in  argu- 
ment, it  was  not  seriously  discussed  and  did  not  re- 
ceive the  attention  in  the  opinion  which  it  probably 
deserved,  and  we  therefore  deem  it  proper  to  consider 
it  further  at  this  time. 

Courts  of  chancery  have  for  centuries  been  regarded 
as  the  general  guardians  of  infants,  lunatics,  and  other 
incompetents,  and  have  exercised  their  powers  as  such, 
through  persons  appointed  by  them  for  that  purpose. 
The  power  of  chancery  courts  in  this  respect  has  been 
generally  recognized  in  this  country  the  same  as  in 
En^and.  Prom  considerations  of  public  convenience 
the  powers  of  chancery  courts  in  this  respect  have  been 
by  the  statutes  of  most  states  conferred  upon  probate 
courts  or  other  tribunals  in  each  county.  These  local 
courts  are  generally  recognized  as  possessing  full 
chancery  powers  concerning  the  appointment  of  guard- 
ians, except  where  limited  by  the  statute  under  which 
this  duty  is  imposed.  (1  Black.  Com.,  Cooley's  4th  ed., 
p.  464,  notfe  1;  9  Encyc.  PI.  &  Pr.  890-892,  and  notes; 
Fox  V.  MmoT,  32  Cal.  Ill,  116,  91  Am.  Dec.  566; 
Sprig g  v.  Stump,  8  Fed.  207,  214.) 

41—78  KAN. 
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In  the  case  of  The  Board  of  Children's  Guardiam 
of  Marion  County  v.  Shutter,  139  Ind.  268,  272,  34  N. 
E.  665,  31  L.  R.  A.  740,  it  was  held  that  "the  power  to 
appoint  guardians  for  infants,  idiots,  and  lunatics,  con- 
ferred by  the  statute,  is  merely  declaratory,  of  the 
power  they  already  possessed."  In  the  absence  of 
statutory  requirements  no  notice  is  necessary  to  con- 
fer authority  upon  a  probate  court  to  appoint  a  guar- 
dian, either  for  a  minor  or  a  lunatic  who  has  been  duly 
adjudged  to  be  a  person  of  unsound  mind.  (Kurtz  v. 
St.  Pavl  &  Dvluth  R.  Co.,  AS  Minn.  339,  342,  51  N.  W. 
221,  31  Am.  St.  Rep.  657;  Swope's  Adm'r  v.  FraziefB 
Committee  [Ky.] ,  37  S.  W.  495 ;  Heckman  v.  Adams,  50 
Ohio  St.  305, 34  N.  E.  155 ;  MaHin  L.  Leffel  v.  Henry  C. 
Knoop,  cited  in  Heckman  v.  Adams,  supra,  but  not  re- 
ported; Van  Matre  v.  Sankey  et  al.,  148  111.  536,  36  N. 
E.  628,  23  L.  R.  A.  665,  39  Am.  St.  Rep.  196.) 

In  the  case  of  Heckman  v.  Adams,  supra,  the  lunatic 
was  regularly  adjudged  to  be  of  unsound  mind,  and 
was  sent  to  the  asylum  for  the  insane.  Eight  months 
afterward  a  guardian  of  her  estate  was  appointed  with- 
out notice.  It  was  held  that  no  notice  was  necessary, 
the  statute  not  requiring  it.  The  appointment  was 
made  because  of  the  former  adjudication,  upon  which 
the  lunatic  had  notice. 

By  the  appointment  of  a  guardian  for  the  estate  of 
a  person  of  unsound  mind  no  constitutional  right  is  in- 
volved. He  is  not  thereby  deprived  of  any  property; 
on  the  contrary,  his  property  is  protected  and  pre- 
served by  the  court,  whose  ward  he  is,  through  its  oflS- 
cer,  who  has  been  required  to  give  bond  for  the  faith- 
ful and  honest  performance  of  his  duty.  In  this  state 
full  authority  has  been  conferred  upon  the  probate 
courts  to  exercise  this  power.  (Const,  art.  3,  §8; 
Gen.  Stat.  1901,  §  155.)  The  statute  confers  this  duty 
in  broad  and  unrestricted  terms.    It  reads :  - 

"If  it  be  found  by  the  jury  that  the  subject  of  the 
inquiry  is  of  unsound  mind,     .     .     .    the  court  shall 
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appoint  a  guardian  of  the  person  and  estate  of  such 
person."    (Gen.  Stat.  1901,  §  3945.) 

It  follows  that  whenever  it  is  made  to  appear  to  the 
probate  court  that  any  person  within  its  jurisdiction 
has  been  duly  and  legally  found  by  a  jury  to  be  a  per- 
son of  unsound  mind,  it  then  becomes  the  duty  of  such 
court  to  appoint  a  guardian  for  such  person.  Usually 
the  adjudication  of  lunacy  and  the  appointment  of  a 
•  guardian  take  place  in  the  same  court  and  at  the  same 
time.  In  such  a  case  notice  is  indispensable  upon  the 
question  of  lunacy,  but  when  that  fact  is  established 
the  guardianship  follows  as  a  matter  of  course.  There 
are  cases  which  apparently  hold  that  the  appointment 
of  a  guardian  should  be  after  notice  to  the  lunatic,  but 
in  all  of  these  cases  which  have  been  brought  to  our 
attention  the  adjudication  of  lunacy  occurred  at  the 
same  time  that  the  guardian  was  appointed  and  the 
notice  was  necessary  on  that  account. 

When  the  judgment  of  the  probate  court  of  Shawnee 
county  was  presented  to  the  probate  court  of  Lincoln 
county,  as  evidence  that  Joseph  Healy  was  a  person  of 
unsound  mind,  that  court  decided  the  question  of 
lunacy,  just  as  every  court  determines  the  facts  upon 
which  its  jurisdiction  depends.  If  the  Shawnee  county 
court  had  appointed  the  guardian  it  would  have  acted 
upon  the  same  evidence  that  was  before  the  court  in 
Lincoln  county.  Healy  was  never  before  the  Shawnee 
county  court  for  any  purpose  except  to  defend  against 
the  complaint  of  insanity. 

Every  probate  court  when  it  appoints  a  guardian 
for  a  person  of  unsound  mind  does  so  upon  the  findings 
of  lunacy  by  the  jury.  No  notice  is  ever  given  or  nec- 
essary to  answer  as  to  whether  a  guardian  shall  be  ap- 
pointed.   The  petition  for  a  rehearing  is  denied. 

All  the  Justices  concurring. 
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H.  W.  Spaulding  et  al^  as  Partners,  etc.,  v. 
W.  R.  Pepper. 

No.  14.596.      (85  Pac.  754.) 
SYLLABUS  BY  THE  COURT. 

Master  and  Servant— Action  for  Wages— Forfeiture — Ptead- 
ing  and  Proof.  In  an  action  for  the  recovery  of  wages  and 
expenses  under  a  contract  of  hiring,  an  answer  which  mersly 
disputes  the  length  of  time  the  plaintiff  was  in  the  delcBd- 
ant's  service  and  pleads  paymoit  is  insufficient  to  authorise 
a  forfeiture  of  all  compensation  on  the  ground  of  dishonesty 
and  other  flagrant  misconduct. 

Error  from  Kingman  district  court;  Preston  B. 
GiLLETT,  judge.    Opinion  filed  May  12, 1906.    Modified. 

George  L.  Hay,  for  plaintiffs  in  error. 
George  W.  Freerks,  M.  C.  Freerka,  and  C.  W.  Fair* 
child,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BUBGH,  J. :  The  defendants  are  partners  engaged  in 
the  manufacture  and  sale  of  buggies  and  oliier  vehicles. 
They  employed  the  plaintiff  to  woric  for  them  as  col- 
lector, agreeing  to  pay  him  eighty-five  dollars  per 
month  and  traveling  expenses.  The  contract  provided 
that  it  should  not  take  effect  until  a  bond  for  the  faith- 
ful performance  of  the  plaintiff's  duties  was  given  and 
approved,  and  further  provided  that  the  plaintiff 
might  be  discharged  for  incompetency,  immorality,  or 
failure  to  comply  with  instructions.  His  instructions 
covered  the  subjects  of  stated  reports  of  business  done, 
the  keeping  of  accounts,  the  remittance  of  cash  col- 
lected, and  the  forwarding  of  renewal  notes.  The  de- 
fendants undertook  to  forward  drafts  to  cover  the 
items  of  the  plaintiff's  expense  accounts  as  soon  as  re- 
ports were  received,  so  as  to  keep  seventy-five  dollars 
for  expense  money  always  with  him. 

The  employment  was  terminated  at  a  time  when  the 
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plaintiff  bad  in  his  possession  a  considerable  sum  of 
the  def^idants'  money  and  a  namber  of  notes  belonging 
to  them.  A  replevin  action  was  instituted  for  the 
notes,  which  were  later  delivered  to  the  defendants, 
but  the  plaintiff  continued  to  retain  the  cash. 

Afterward  tbe  plaintiff  instituted  the  action  from 
which  tills  proceeding  in  error  arises  to  recover  his 
wages,  duirging  the  defendants  with  the  amount  due 
on  that  account  and  the  amount  ot  his  traveling  ex- 
I>enses,  and  giving  the  defendants  credit  for  money  he 
had  received.  The  defendants  answered  pleading  pay- 
ment, and  pleading  facts  shovdng  that  the  plaintiff  had 
been  in  their  service  for  a  shorta:  period  than  that 
stated  in  the  petition.  These  facts  w^:^  the  failure 
to  give  bond  at  the  commencement  of  the  service,  and 
a  discharge  for  incompetency,  immorality  and  failure 
to  obey  instructions  before  the  date  the  plaintiff 
claimed  his  employment  ceased.  A  counter-claim  for 
moneys  of  the  defendants  received  and  retained  by  the 
plaintiff  was  added  to  the  answer. 

On  the  trial  the  jury  returned  a  verdict  for  the  plain- 
tiff. The  evidence  introduced  by  the  defendants  would 
bear  the  interpretation  that  the  plaintiff  had  been 
quite  r^niss  in  following  instructions.  Because  of  this 
fact,  and  because  of  the  plaintiff's  retention  of  the  de- 
fiendants'  money  and  notes  after  his  discharge,  it  is 
t^laimed  the  plaintiff  forfeited  all  compensation;  and 
the  court  was  requested  to  instruct  the  jury  upon  that 
theory.  The  refusal  of  the  court  to  give  such  instruc- 
tions gives  rise  to  the  only  substantial  law  question 
in  the  case. 

The  contract  did  not  go  to  the  extent  of  forfeiting 
compensation  for  time  which  had  elapsed  in  the  event 
of  a  discharge  for  incompetency,  immorality,  or  disre- 
gard of  instructions.  Those  facts  having  been  con- 
sidered by  the  parties  and  made  the  subject  of  a  special 
agreement,  the  law  should  not,  ordinarily,  annex  penal- 
ties beyond  those  stipulated  for.    But  conceding  that 
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the  conduct  of  the  plaintiff  was  sufficiently  culpable 
to  justify  the  application  of  the  rule  sometimes  invoked 
in  cases  of  embezzlement  (Peterson  v.  Mayer,  46  Minn. 
468,  49  N.  W.  245,  13  L.  R.  A.  72),  and  other  flagrant 
acts  of  dishonesty  and  crime  (Turner  v.  Kouwenhoven, 
100  N.  Y.  115,  2  N.  E.  637),  the  answer  went  no 
further  than  to  dispute  the  length  of  time  the  service 
continued  and  to  allege  pajonent  of  the  indebtedness 
described  in  the  petition.  The  claim  of  a  forfeiture  of 
compensation  is  therefore  not  within  the  contemplation 
of  the  answer.  That  such  a  forfeiture  is  a  matter  of 
defense  is  clear,  and  consequently  the  facts  upon  which 
it  is  based  must  be  pleaded.  This  being  true,  the  re- 
quested instructions  were  rightfully  refused,  and  the 
special  questions  which  the  court  refused  to  submit  to 
the  jury  were  rightfully  withheld. 

The  defendants  submitted  to  the  jurisdiction  of  the 
court  by  giving  a  forthcoming  bond  for  the  attached 
property.  The  signature  used  as  a  basis  for  comparing 
handwriting  appears  to  have  been  prima  facie  proved. 

Under  the  long-established  practice  in  this  state  the 
general  assignment  of  "error  of  law  occurring  at  the 
trial"  as  a  ground  for  a  new  trial  is  not  limited  by  the 
specific  mention  of  grounds  which  by  construction 
might  have  been  included  within  it. 

No  answer  having  been  made  to  the  sixth  assignment 
of  error,  the  judgment  of  the  district  court  will  be 
modified  by  reducing  it  $15.20.  As  modified,  the  judg- 
ment is  affirmed.    The  costs  in  this  court  are  divided. 

All  the  Justices  concurring. 
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A.  H.  Bennett,  Doing  Bvsiness  as  the  Bennett  Cofiu 
mission  Company,  v.  M.  T.  CUMMINGS. 

No.  14,597.      (85  Pac.  755.) 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Purchase  and  Sale.  Where  one  dealer  solicits 
another  to  make  an  offer  to  buy  certain  produce,  the  latter 
wires  such  an  offer,  giymg  terms  in  full,  and  the  former  sends 
an  answer  in  the  form  of  a  statement  that  he  will  sell  the 
produce  mentioned,  repeating  the  very  terms  of  the  offer,  a 
contract  of  purchase  and  sale  is  thereby  effected. 

2.  Terms  as  to  Time  of  Delivery  —  Acquiescence.     In 

such  a  case,  where  a  time  of  delivery  is  mentioned  in  the  re- 
quest for  an  offer,  a  shorter  time  is  named  in  the  offer,  and 
the  final  telegram  is  silent  on  the  subject,  circumstances  may 
justify  treating  such  silence  as  an  acquiescence  by  the  seller 
in  the  time  proposed  by  the  buyer;  and  held,  that  such  cir- 
cumstances exist  in  the  present  case. 

3.  Acceptance  —  Condition  that  the  Law  Would  Imply. 

Where  the  acceptance  of  an  offer  is  otherwise  sufficient  it  is 
not  rendered  ineffective  by  the  addition  of  words  which  do  no 
more  than  state  a  condition  which  the  law  would  imply  in 
any  event. 

Error  from  Marshall  district  court;  Sam  Kimble, 
judge.    Opinion  filed  May  12, 1906.    Reversed. 

M.  M.  Miller,  and  W.  S.  Glass,  for  plaintiff  in  error; 
Eugene  S.  Quinton,  of  counsel. 

L.  M.  Pemberton,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  A.  H.  Bennett,  of  Topeka,  who  does 
business  under  the  name  of  the  Bennett  Commission 
Company,  brought  an  action  against  M.  T.  Cummings, 
of  Beatrice,  Neb.,  to  recover  damages  for  the  failure  of 
the  latter  to  comply  with  a  contract  for  the  sale  to  the 
former  of  a  quantity  of  com.  Upon  the  trial  the  de- 
fendant objected  to  the  introduction  of  any  evidence 
under  the  petition  for  the  reason  that  it  failed  to  state 
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facts  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  objection  and  rendered  judgment, 
which  the  plaintiff  now  seeks  to  reverse. 

The  negotiations  between  ibe  parties  which  the 
plaintiff  claims  culminated  in  a  contract  were  con- 
ducted by  the  interchange  of  telegrams  and  letters 
while  one  was  in  Topeka  and  the  other  in  Beatrice. 
The  contention  of  the  defendant  is  that  this  corre- 
spondence consisted  merely  of  a  series  of  propositions 
and  counter-propositions,  and  never  resulted  in  a  defi- 
nite offer  and  acceptance;  that  the  minds  of  the  par- 
ties never  met  upon  all  Hie  essential  dements  involved, 
and  consequently  no  contract  was  ever  entered  into; 
and  that  all  of  the  commimications  having  any  color  of 
acceptance  were  qualified  by  new  conditions  which 
prevented  them  from  being  such  in  fact.  Whether  this 
contention  is  sound  is  the  sole  matter  to  be  h^re  de- 
termined. The  disputed  questions  of  law  might  per- 
haps be  adequately  presented  by  means  of  an  abridg- 
ment of  the  correspondence  referred  to;  but  in  order 
that  every  detail  of  the  controversy  may  be  exhibited 
it  is  deemed  expedient  to  show  in  full  all  communica- 
tions that  passed  between  the  parties,  as  alleged  in  the 
petition.    They  were  as  follow : 

1. — Telegram. 

"Beatrice,  Neb.,  May  18,  190S. 
''Bennett  Commission  Company,  Topeka,  Kan.: 

"Give  me  best  bid  10,000  No.  3  white  corn  or  better, 
same  No.  3  mixed  corn  or  better,  to  be  delivered  to 
Union  Pacific  railway  at  Beatrice  within  fifteen  days. 

M.  T.  CUMMINGS." 

2. — Telegram. 

"Topeka,  Kan.,  May  18, 1908. 
"3f.  T.  Cummings,  Beatrice,  Neb.: 

"Will  pay  forty-one  cents  per  bushel  for  5000  bushels 
No.  3  or  better  mixed  com  at  Kansas  City,  and  will 
pay  forty-two  cents  per  bushel  for  5000  bushels  Na  8 
or  better  white  corn  at  Kansas  City.  Reply  instantly; 
one  week  for  shipment. 

Bennett  Commission  Company." 
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S. — Telegram. 

''BEATRicas,  Neb.,  May  18. 
"Bevmett  Commission  Company,  Topeka,  Kant.: 

^Will  sell  you  6000  bushels  No.  3  or  better  mixed 
com  on  track  at  Kansas  City  at  forty-one  cents  per 
bushel,  and  5000  bushels  of  No.  3  or  better  white  com 
on  track  at  Kansas  City  at  forty-two  cents  per  bushel. 
Terms  good  firms.  M.  T.  Cummings." 


"M.  T.  CUMMINOS,  Grain. 

**BEATRfCE,  Neb.,  May  18,  1903. 
"Bennett  Commission  Company,  Topeka,  Kan.: 

"Dear  Sirs — ^I  hoped  in  the  attached  message  to  in- 
terest you  in  my  desire  to  sell  10,000  bushels  each  of 
white  and  mixed  com  on  the  Union  Pacific.  Am  shell- 
ing from  my  own  cribs  here.  I  would  not  want  to  seH 
for  inspection  beyond  Kansas  City,  and  yet  we  think 
that  if  any  com  is  safe  to  ship  further  south  this  com 
would  be.  I  have  quite  a  line  of  it  left,  and  if  you  are 
strong  in  the  market  should  like  to  have  your  bids  from 
time  to  time.  Yours  truly, 

M.  T.  CUMMINGS." 

5. 

"M.  T.  CUMMINOS,  Grain. 

"Beatrice,  Neb.,  May  18, 1903. 
"Bennett  Commission  Company,  Topeka,  Kan.: 

"Dear  Sirs — This  will  confirm  sale  to  you  of  5000 
bushels  3  or  better  mixed  and  5000  bushels  3  or  better 
white  com  at  forty-one  and  forty-two  cents,  respect- 
ively, track  Kansas  City.  Am  hoping  this  will  turn 
out  to  be  Topeka  terms.  We  are  not  partial  to  Kansas 
City  and  would  it  to  be  good  firms,  if  that  destination, 
which  your  message  seems  to  indicate.  In  any  event 
would  not  want  terms  south  of  Kansas  City.  Have 
had  all  the  grief  I  can  stand  for  this  season.  This, 
however,  will  be  com  from  my  cribs,  and  if  any  com 
is  safe  to  send  south  without  kiln^rying  I  think  this 
would  be.  I  do  not  care  to  dabble  in  that  market  at 
my  own  risk,  however — ^never  again,  forever. 

Yours  traly,  M.  T.  CUMMINGS. 

"Am  trying  to  get  shelling  started  tomorrow,  and 
think  can  get  it  forward  within  the  week's  time. — 
M.  T.  C." 
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6. — ^Confirmation  of  purchase. 

"The  Bennett  Commission  Company. 

"TOPEKA,  Kan.,  Sta.  A.,  May  18, 1903. 
*'M.  T.  Cummings,  Beatrice,  Neb.: 

"Dear  Sir — This  confirms  our  purchase  from  you 
to-day,  per  wire,  of  5000  bushels  of  3  or  better  white 
corn  at  forty-two  cents,  track  Kansas  City,  subject  to 
Kansas  inspection,  destination  weights,  to  be  shipped 
from  Beatrice,  Neb.,  in  seven  days  via  Union  Pacific 
railway,  and  billed  to  us  at  Topeka,  Kan. 
Yours  very  respectfully. 
The  Bennett  Commission  Company. 

By  F.  H.  B." 

7. — Confirmation  of  purchase. 
"The  Bennett  Commission  Company. 

"ToPEKA,  Kan.,  sta.  A,  May  18, 1903. 
"M.  T.  Cummings,  Beatrice,  Neb.: 

"Dear  Sir — This  confirms  our  purchase  from  you 
to-day,  per  wire,  of  5000  bushels  of  3  or  better  mixed 
corn  at  forty-one  cents,  track  Kansas  City,  subject  to 
Kansas  inspection,  destination  weights,  to  be  shipped 
from  Beatrice,  Neb.,  in  seven  days  via  Union  Pacific 
railway,  and  billed  to  us  at  Topeka,  Kan. 
Yours  very  respectfully, 
Tije  Bennett  Commission  Company. 

By  F.  H.  B.*' 

8. 
"M.  T.  Cummings,  Grain.  ^ 

"Beatrice,  Neb.,  May  19, 1903. 
*' Bennett  Commission  Company,  Topeka,  Kan.: 

"Dear  Sirs — I  have  your  favor  of  the  18th  with  con- 
firmations, which  I  note  read  Kansas  City  ^ades,  'des- 
tination weights.'  Please  advise  where  and  by  whom 
this  grain  is  supposed  to  be  weighed.  In  selling  to 
local  trade  beyond  Kansas  City  and  outside  Memphis 
I  have  been  getting  settlement  on  my  own  weights, 
and  other  terms  would  not  look  attractive  nor  satis- 
factory. Even  Memphis  weights  would  carry  with 
them  some  proviso  as  to  who  the  weighing  firms 
should  be.  Yours  truly,        M.  T.  Cummings. 

"Are  you  not  fixed  to  give  me  Topeka  terms  on  this 
stuff  ?—M.  T.  C." 
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9. 
"TOPEKA,  Kan.,  May  20, 1903. 
**M.  T.  CummingSy  Beatrice,  Neb.: 

"Dear  Sir — ^Acknowledging  your  two  favors  of  the 
19th,  allow  us  to  say  that  as  our  confirmation  shows 
we  expect  to  give  you  Kansas  state  inspection,  and  will 
add  that  we  also  expect  to  give  you  Topeka  weights. 
We  have  no  intention  of  asking  you  to  accept  destina- 
tion weights  at  a  little  interior  point  where  weighing 
is  not  reliable.  Yours  truly, 

The  Bennett  Commission  Company." 

10. 
"ToPEKA,  Kan.,  May  23,  1903. 
"Af.  T.  Cummings,  Beatrice,  Neb.: 

"Dear  Sir — The  party  to  whom  we  sold  com  bought 
from  you  is  already  beginning  to  make  inquiries  as  to 
its  arrival,  and  we  presume  that  it  will  be  imperative 
that  all  bills  of  lading  and  weigh  bills  be  dated  within 
the  time  limit  of  the  contract  in  order  tohave  the  grain 
applied  thereon.  Please  hurry  this  matter  up  as  rap- 
idly as  you  can.  Yours  truly. 

The  Bennett  Commission  Company." 

11. 

"M.  T.  Cummings,  Grain. 

"Beatrice,  Neb.,  May  25,  1903. 
'^Bermett  Commission  Company,  Topeka,  Kan.: 

"Dear  Sirs — I  note  your  letter  of  the  23d.  Also 
that  to-day  is  last  day  of  our  trade.  I  shall  be  down 
the  road  to-day  and  if  I  can  get  an3i;hing  forward  will 
do  so,  but  the  heavy  rains  have  probably  put  us  clear 
out  this  time.      Yours  truly,        M.  T.  Cummings." 

The  plaintiff  maintains  that  the  three  telegrams  re- 
sulted in  a  complete  contract,  which  was  confirmed  by 
the  subsequent  letters,  and  was  never  abrogated.  The 
defendant  insists  that  the  third  telegram  was  not  the 
acceptance  of  the  offer  made  in  the  second  one,  but  was 
merely  the  submission  of  an  independent  proposition 
which  the  plaintiff  might  accept  or  reject.  The  con- 
nection between  the  telegrams,  however,  is  too  obvious 
and  too  intimate  to  be  ignored.  The  seller  wires  to 
the  buyer  asking  for  an  offer.  The  offer  is  made.  The 
seller  then  replies,  but  instead  of  referring  in  terms 
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to  the  message  he  has  received  and  either  accepting  it 
or  prcq>0Bing  a  modificati<m,  he  states  in  detail  what  he 
is  willing  to  do.  Undei"  the  circumstances  stated,  if 
the  essential  features  of  the  trade  indicated  in  the  last 
telegram  are  identical  with  those  of  the  one  preceding 
it,  it  is  in  effect  an  acct^tance  of  it,  and  requires  no 
answer  in  order  to  complete  the  contract  The  two 
telegrams  correspond  exactly  except  that  in  the  lart 
there  is  no  reference  to  the  time  of  delivery,  and  the 
words  "terms  good  firms"  are  added. 

The  matter  of  time  is  of  course  important,  and  unr 
less  it  was  agreed  upon  there  could  have  been  no  meet- 
ing of  the  minds  of  the  parties.  The  first  telegram 
sent  by  Cummings  solicited  an  offer  and  referred  ex- 
pressly to  the  time  of  shipment,  placing  it  within 
fifteai  days.  In  response  to  this  Bennett  submitted 
an  oflier  reducing  the  timie  to  one  week,  and  asking  an 
immediate  reply.  An  answer  was  at  once  made  whidi 
restated  the  other  terms  of  the  sale,  but  was  silent  as 
to  the  time.  The  consideration  of  time  cannot  be 
thought  to  have  been  overlooked.  That  it  was  given 
attention  by  both  parties  is  manifest  from  the  first 
two  telegrams.  And  in  view  of  this  fact  it  cannot  be 
supposed  that  Cummings  when  he  sent  his  last  dis- 
patch intended  to  leave  the  time  of  delivery  open.  He 
must  be  deemed  either  to  have  stood  upon  his  own 
first  proposal  in  that  regard  or  to  have  acquiesced  in 
the  modification  made  by  Bennett.  Inasmuch  as  Ben- 
nett in  his  offer  distinctly  placed  the  time  of  shipment 
at  one  week,  and  asked  an  immediate  reply,  and  as  an 
immediate  reply  came  which  was  absolutely  silent  as 
to  this  feature  of  the  case,  we  decide  that  such  silence 
under  the  circumstances  is  fairly  to  be  interpreted  as 
an  acceptance  of  the  conditions  imposed  in  this  re- 
spect by  Bennett.  That  it  was  so  intended  by  Cum- 
mings is  apparent  from  the  fact  that  in  his*  letter  fol- 
lowing his  second  telegram  and  written  on  the  same 
day  (communication  No.  5)  he  undertook  to  confirm. 
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not  merely  an  unaccepted  offer  on  his  part  to  sdl,  but 
an  actual  sate  of  the  com  described^  and  added  that 
he  thought  he  could  get  it  forward  "within  the  week's 
time,"  referenoe  obviously  being  had  to  the  time  pro* 
posed  by  Bennett  and  accciyted  by  him* 

If  the  words  'terms  good  firms''  added  to  the  second 
telegram  sent  by  Cummings  imported  a  new  eonditicm 
they  of  course  prevented  its  operating  as  an  acceptance 
of  Bennett's  proposal.  However  blind  the  expression 
may  seem  in  itself,  it  is  not  difficult  to  attach  a  mean- 
ing to  it  when  it  is  read  in  the  light  of  the  whole  corre- 
spondence. It  clearly  meant  that  the  com  was  to  be 
weighed  at  its  destination  by  responsible  business  men 
— ^that  Cummings  did  not  bind  himself  to  accept 
weights  made  by  unreliable  people.  In  the  absence  of 
a  special  agreement  there  was  no  obligation  on  his 
part  to  do  so.  The  words  used  did  not  affect  the  cour- 
tract  between  the  parties.  The  situation  was  the  same 
as  though  Cummings  had  said:  "'I  reserve  the  right 
to  insist  upon  honest  weights."  The  mere  declaration 
of  a  matter  which  the  law  clearly  implied  was  not  the 
addition  of  a  new  term. 

Since  we  hold  that  a  complete  agreraient  for  the  sale 
and  purchase  of  the  com  resulted  from  the  interchange 
of  the  communications  thus  far  specifically  mentioned, 
it  is  unnecessary  to  discuss  the  remainder  of  the  corre- 
^ondence  further  than  to  say  that  at  no  stage  of  the 
negotiations  could  it  be  contended  with  any  plausibility 
that  Bennett  had  abandoned  the  contract  or  otherwise 
forfeited  his  right  to  demand  its  performance.  In- 
deed, no  serious  differences  appear  to  have  arisen  be- 
tween the  parties.  Their  subsequent  letters  have  the 
color  of  discussions  relating  to  the  interpretation  to  be 
placed  upon  a  contract  already  entered  into,  or  to  con- 
cessions that  might  be  made  as  a  matter  of  grace  upon 
one  side  or  the  other.  If  there  were  any  misconcep- 
tions upon  either  side,  or  upon  both,  of  the  effect  of 
the  contract,  or  if  by  common  consent  its  terms  were 
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modified,  neither  fact  is  now  important.  We  are  con- 
cerned here  only  with  the  inquiry  whether  the  petition 
stated  a  cause  of  action — ^that  is,  whether  the  corre- 
spondence it  sets  out  shows  a  completed  agreement 
This  question  being  answered  in  the  affirmative,  it  re- 
sults that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


C.  L.  Samson,  as  Administratrix,  etc.,  v.  William 
Zimmerman. 

No.  14,598.     (85  Pmc.  767.) 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  Supreme  Com:t— Findings  and  Verdietr—Preswrnp- 
tion.  In  a  trial  where  one  special  finding  of  the  jury  is  ap- 
parently adverse  to,  and  destructive  of,  the  goieral  verdict, 
if  there  be  any  material  fact  in  issue  which  was  not  sub- 
mitted to  the  jury  for  a  special  finding,  and  which  if  found 
favorably  to  the  goieral  verdict  would  support  it  and  over- 
come the  adverse  finding,  then  it  must  be  presumed  that  the 
jury  determined  such  omitted  fact  in  harmony  with  the  gen- 
eral verdict.  In  other  words,  all  the  facts  in  issue  which  are 
not  specially  found  should  be  presumed  to  have  been  de- 
termined in  accordance  with  the  general  verdict. 

2.  Conveyance — Breach  of  Covenant — Damages.  A  grantor  of 
real  estate  by  a  deed  of  general  warranty  is  responsible  in 
damages  to  his  grantee  when  a  final  judgment  is  roidered 
evicting  the  gprantee  from  possession  of  the  premises  or 
awarding  the  title  or  any  portion  thereof  to  another  upon  any 
alleged  right  or  lien  antedating  the  conveyance,  provided  the 
grantor  has  proper  notice  to  appear  and  defend  such  action, 
or  does  in  fact  appear  therein;  and  this  notwithstanding  the 
judgment  is  based  upon  an  erroneous  finding  that  the  grantor 
was  not  the  full  and  free  owner  of  the  premises  at  the  time  of 
the  conveyance.  The  grantor  must  defend  according  to  his 
covenant,  and  if  he  fails  in  his  defense  it  is  at  his  own  periL 

Error  from  Shawnee  district  court;  Robert  C.  Hei- 
ZER,  judge  pro  tern.  Opinion  filed  May  12,  1906.  Re- 
versed. 
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STATEMENT. 

This  action  was  brought  by  Johanna  Henrietta 
Zimmerman,  since  deceased,  against  the  defendant^ 
William  Zimmerman,  in  the  district  court  of  Shawnee 
county,  to  recover  damages  for  the  breach  of  a  war- 
ranty in  a  deed  executed  by  the  defendant  to  the  plain- 
tiff in  1883,  purporting  to  convey  certain  real  estate  in 
that  county,  with  the  usual  covenants  of  warranty  and 
for  the  consideration  of  $1500.  The  case  was  tried  to 
a  jury,  and  they  returned  the  following  verdict,  omit- 
ting the  title,  viz. : 

"We,  the  jury  impaneled  and  sworn  in  the  above- 
entitled  case,  do  upon  our  oaths  find  for  the  plaintiff, 
and  assess  her  damages  at  fifteen  hundred  dollars. 

J.  M.  Orner,  Foreman." 

In  addition  to  the  general  verdict  the  court  sub- 
mitted the  following  questions,  and  the  jury  returned 
the  following  answers  thereto : 

"(1)  Ques.  At  the  time  of  the  execution  of  the  deed 
in  controversy,  was  the  defendant  the  owner  of  the  lots 
on  Topeka  avenue?    Ans.  Yes. 

"  (2)  Q.  If  you  answer  question  No.  1  in  the  nega- 
tive, then  state  what  interest  he  had  in  the  premises? 
A.  . 

"(3)  Q.  If  anjrthing  was  paid,  how  and  with  what 
did  she  pay  therefor?  A.  We  have  no  evidence  just 
how  or  in  what  manner  this  was  paid — whether  in 
draft,  check,  or  currency. 

"(4)  Q.  Did  William  Zimmerman  receive  an3i;hing 
for  this  property  or  for  making  the  deed?    A.  Yes. 

"(5)  Q.  If  yes,  how  much  did  he  receive?  A.  Fif- 
teen hundred  and  fifty  dollars. 

"  (6)  Q.  How  and  in  what  manner  was  this  received? 
A.  We  have  no  evidence  just  how  or  in  what  manner 
this  was  paid — ^whether  in  draft,  check,  or  currency." 

The  jury  were  discharged  without  a  motion  from 
either  party  to  change  or  correct  in  any  way  any  matter 
appearing  in  the  special  findings.  And  thereafter, 
without  a  motion  by  either  party  for  a  new  trial,  the 
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defendant  filed  a  motion  for  jud^rment  in  his  favor 
upon  the  special  findings  oi  the  jury  notwithstanding 
the  general  verdiet,  and  the  plaintiff  filed  a  motion  for 
judgm^it  on  the  general  verdict  in  her  favor  notwitii- 
standing  the  special  findings  of  fact.  The  court  de- 
nied the  motion  of  the  plaintiff  and  allowed  the  motioa 
of  the  defendant,  and  adjudged  ibak  the  fdaintiff  take 
nothing  by  her  action  and  that  the  defendant  recover 
his  costs.  At  some  stage  of  the  proceedings  the  plain- 
tiff died,  and  the  action  was  brought  here  by  the  ad- 
miiiistratrix  of  her  estate  to  reverse  the  judc^ent. 

A.  B.  Jetmore,  for  plaintiff  in  error. 

Loomis,  EUtir  eft  Scandrett,  tor  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  case  was  brous^  here  on  a  tran- 
script, and  of  coarse  does  not  include  the  evidence^  nor 
the  instructions  to  the  jury;  so  practically  the  only 
question  presented  for  our  detennination  is  whether 
1^  court  should  have  rendored  jui^rment  upcm  Uie 
general  verdict  in  favor  of  the  plaintiff,  or,  in  othor 
words,  whether  the  court  erred  in  disregarding  the 
general  verdict  and  rendering  judgment  upon  the 
special  findings  of  fact  in  favor  of  the  defendant. 

It  will  be  observed  that  the  general  verdict  is  in 
favor  of  the  plaintiff,  and  all  the  special  findings  of 
fact  are  favorable  to  the  plaintiff,  unless  it  be  No.  1. 
To  determine  whether  there  is  an  irreconcilable  conflict 
between  finding  No.  1  and  the  general  verdict  we  must 
examine  the  pleadings  to  see  what  were  1^  issues. 
The  plaintiff  in  her  petition  made  the  following  allega- 
tions: 

(1)  The  execution  and  delivery  of  the  deed  for  the 
consideration  of  $1500  paid,  a  copy  of  which  is  at- 
tached to  the  petition  and  which  contains  a  general 
covenant  of  warranty  in  the  usual  form,  viz. : 

"That  at  the  delivery  of  these  presents  he  is  lawfully 
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seized  in  his  own  right  of  an  absolute  and  indefeasible 
estate  of  inheritance,  in  fee  simple,  of  and  in  all  and 
singular  the  above-granted  and  described  premises, 
with  the  appurtenances ;  that  the  same  are  free,  clear, 
discharged  and  unencumbered  of  and  from  all  former 
and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments,  and  encumbrances,  of  what  nature 
or  kind  soever;  and  that  he  will  warrant  and  forever 
defend  the  same  unto  said  party  of  the  second  part, 
heirs  and  assigns,  against  said  party  of  the  first  part, 
his  heirs,  and  all  and  every  person  or  persons  whomso- 
ever, lawfully  claiming  or  to  claim  the  same.*' 

(2)  "Plaintiff  alleges  that  defendant,  William  Zim- 
merman, his  heirs  and  executors,  have  not  warranted 
and  defended  said  described  real  estate  with  the  ap- 
purtenances to  the  plaintiff,  her  heirs  and  assigns, 
against  all  and  every  person  or  persons  whomsoever 
lawfully  claiming  or  to  claim  the  same,  as  he  was 
bound  to  do;  but  on  the  contrary  plaintiff  avers  that 
at  the  time  of  the  execution  and  delivery  of  said  deed 
the  paramount  title  and  freehold  of  the  undivided  two- 
thirds  of  said  real  estate  was  in  WUliam  Opp  and 
Philip  Zinmierman;  that  by  virtue  of  said  paramount 
title  the  plaintiff  afterward,  to  wit,  at  the  September 
term,  1901,  of  the  district  court  of  Shawnee  county, 
Kansas,  in  an  action  wherein  said  William  Opp  was 
plaintiff  and  the  heirs  of  Philip  Zimmerman,  and  the 
defendant,  William  Zimmerman,  were  defendants,  the 
said  William  Zimmerman  then  and  there  appearing 
thereto  and  having  full  knowledge  thereof,  he  not  hav- 
ing good  and  sufficient  title  thereto,  by  the  considera- 
tion of  said  court,  plaintiff  was  dispossessed,  and 
evicted  out  of  and  from  the  undivided  two-thirds  of 
said  real  estate  and  all  the  appurtenances  thereof,  by 
due  course  of  law,  and  so  the  said  defendant,  William 
Zimmerman,  his  heirs  and  executors  have  not  kept  and 
performed  his' covenants  in  said  deed,  but  have  broken 
and  made  breach  of  the  same.'' 

(3)  That  plaintiff  had  expended  $500  in  defending 
said  action,  and  had  sustained  damages  by  reason  of 
the  premises  in  the  sum  of  $1500,  ending  in  a  prayer 
for  judgment  for  $1800.  On  leave,  the  plaintiff  after- 
ward filed  supplementary  allegations  and  amendments 
to  her  original  petition,  as  follow : 

"Now  comes  the  plaintiff,  Johanna  Henrietta  Zim- 
42— 73  KAN. 
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merman,  and  by  way  of  amendment  and  supplementary 
petition  in  addition  to  her  original  petition  herein, 
says :  That  the  defendant,  William  Zimmerman,  with 
the  intent  to  cheat  and  defraud  the  plaintiff,  and  in 
utter  disregard  of  his  covenants  for  title  contained  in 
said  deed,  did,  as  plaintiff  has  been  informed  and  be- 
lieves, induce  said  William  Opp,  as  plaintiff,  to  institute 
said  action  in  said  district  court,  and  make  him  a  co- 
defendant;  that  said  defendant  appeared  in  said  action 
and  refused  to  protect  and  defend  his  covenant  for  title 
in  said  deed,  as  he  was  bound  to  do,  but  claimed  to  own 
the  title  and  estate  to  and  in  said  real  estate,  notwith- 
standing said  covenant  for  title  in  his  said  deed ;  that 
in  furtherance  of  said  fraud,  and  during  the  pendency 
of  said  action,  Mary  M.  Zimmerman,  the  wife  of  said 
defendant,  with  the  knowledge  and  approbation  of  said 
defendant,  and  in  furtherapce  of  the  intention  of  said 
defendant  to  cheat  and  defraud  the  plaintiff,  in  his 
refusal  to  defend  said  title,  on  or  about  the  28th  day 
of  May,  1901,  during  the  pendency  of  said  action,  with 
full  knowledge  of  all  the  facts  and  to  assist  the  de- 
fendant in  cheating  and  defrauding  the  plaintiff,  for 
a  nominal  consideration,  procured  the  said  William 
Opp  to,  and  who  did,  by  his  deed  of  that  date,  convey 
and  transfer  said  real  estate  to  her,  the  said  Mary  M. 
Zimmerman,  and  who,  in  virtue  of  said  deed,  claims  to 
own  the  interest  of  said  William  Opp  in  said  real  es- 
tate. 

"Plaintiff  further  states  that  in  pursuance  of  the 
judgment  and  order  of  the  said  district  court,  ren- 
dered in  said  action,  said  real  estate  was  by  the  sheriff 
of  Shawnee  county,  Kansas,  duly  sold  at  public  auction 
on  the  19th  day  of  May,  1902,  and  that  plaintiff,  in 
order  to  preserve  her  rights,  interest  and  estate  in  said 
real  estate,  at  said  sheriff's  sale  was  compelled  to  and 
did  bid  in  and  buy  said  real  estate,  for  the  price  and 
consideration  of  $2000 ;  the  defendant  being  present  at 
such  sale,  and  refused  to  protect  and  defend  his  said 
covenants  for  title  contained  in  said  deed  as  he  had 
obligated  himself  to  and  was  bound  to  do." 

To  this  petition,  as  amended  and  supplemented,  the 
defendant  filed  the  f ollo:wing  answer : 

"Now  comes  said  defendant,  William  Zimmerman, 
and  for  his  answer  to  the  plaintiff's  petition,  and  to 
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the  'amendment  and  supplementary  petition'  herein 
ffled: 

"(1)  Denies  each  and  every  allegation  made  or  con- 
tained in  said  petition,  and  in  said  'amendment  and 
supplementary  petition.' 

"(2)  And  for  a  second  and  further  answer  herein, 
this  defendant  says  that  said  plaintiff  never  did,  nor 
did  any  person  for  her,  ever  pay  to  said  defendant,  or 
to  any  person  for  him,  any  consideration  whatever 
for  said  property^  or  for  the  making  of  said  deed,  and 
that  there  was  no  consideration  for  said  deed  or  any 
covenant  therein  contained. 

"(3)  And  said  defendant  says  that  he  executed  said 
deed,  of  which  a  copy  is  attached  to  said  plaintiff's  pe- 
tition, only  to  enable  said  plaintiff  to  become  surety 
for  said  defendant  and  for  Philip  Zimmerman  and 
other  employees  of  said  defendant  upon  bail-bonds, 
recognizances,  undertakings,  or  other  bonds  for  the 
appearance  in  any  court  of  said  William  Zimmerman 
or  said  Philip  Zimmerman,  or  other  employees  of  said 
defendant,  to  answer  in  prosecutions  for  violation  of 
the  prohibitory  laws  of  the  state  of  Kansas,  which 
were  then  threatened  against  them  or  which  they  ap- 
prehended, and  to  invest  said  plaintiff  with  the  record 
title  to  sufficient  property  so  that  she  would  be  ac- 
cepted as  such  surety;  that  said  plaintiff  never  became 
such  surety,  and  never  executed  any  such  bond,  recog- 
nizance, or  undertaking,  and  never  received  or  paid 
any  liability,  money  or  expenses  under  or  in  connection 
therewith ;  and  defendant  says  there  was  no  considera- 
tion for  said  deed,  or  for  any  of  the  covenants  therein 
contained." 

And  to  this  answer  the  plaintiff  replied  as  follows : 

"The  plaintiff,  Johanna  Henrietta  Zimmerman,  for 
her  reply  to  the  defendant's  answer  herein  says : 

"(1)  She  denies  all  and  singular  the  allegations  and 
averments  contained  in  the  second  and  third  defenses, 
and  each  of  them,  of  said  answer. 

"  (2)  For  further  reply  to  second  and  third  defenses 
of  said  answer,  and  each  of  them,  plaintiff  says 
that  in  a  certain  action  pending  in  this  court,  wherein 
one  William  Opp  was  plaintiff,  and  the  plaintiff,  Jo- 
hanna Henrietta  Zimmerman,  the  defendant,  William 
Zinmierman,  and  others  were  defendants,  the  said 
defendant,  William  Zimmerman,  by  way  of  answer 
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and  cross-petition  therein,  set  up  as  his  cause  of  action 
and  defense  against  the  plaintiff  for  the  same  and 
identical  defenses  as  set  forth  in  said  second  and  third 
defenses  herein ;  and  that  on  the  22d  day  of  July,  A.  D. 
1901,  by  the  consideration  of  said  court,  the  plaintiff 
recovered  a  judgment  against  said  defendant,  William 
Zimmerman,  upon  his  said  answer  and  cross-petition 
for  costs  of  said  action,  and  which  judgment  is  un- 
reversed. 

"Wherefore,  plaintiff  demands  judgment  as  prayed 
for  in  her  petition  in  said  cause." 

From  these  pleadings  it  will  be  noted  that  the  plain- 
tiff asserted  that  the  defendant  was  not  the  owner  of 
the  two-thirds  interest  in  the  land  in  question  at  the 
time  of  the  delivery  of  the  deed,  but  that  William  Opp 
and  Philip  Zimmerman  were  the  owners  of  such  inter- 
est. In  the  amendment  the  plaintiff  alleged  that  the 
defendant  induced  William  Opp  to  institute  the  action 
in  which  plaintiff  was  dispossessed  and  evicted  of  her 
interest;  that  the  defendant  appeared  in  that  action, 
and  thereupon  asserted  that  he  himself  owned  the 
"title  and  estate  to  and  in  said  real  estate" ;  that  in 
place  of  defending  the  title  of  plaintiff  thereto  the  de- 
fendant persuaded  Opp  to  convey  an  interest  in  the 
land  to  Mary  M.  Zimmerman,  the  wife  of  the  defend- 
ant, for  the  purpose  of  cheating  and  defrauding  the 
plaintiff  herein ;  that,  in  pursuance  of  the  order  of  the 
court  in  that  action,  the  sheriff  of  Shawnee  county  sold 
the  real  estate  at  public  sale,  and  the  plaintiff  in  this 
action  was  compelled  to,  and  did,  buy  the  same  for  the 
consideration  of  $2000;  and  that  the  defendant  was 
present  at  such  sale,  and  refused  to  protect  and  defend 
his  covenants  in  the  deed. 

It  is  rather  difficult  to  tell  just  what  facts  the  general 
denial  of  the  defendant  to  this  petition  and  the  supple- 
ment and  amendment  put  in  issue.  The  remainder  of 
his  answer  only  goes  to  dispute  the  covenants  of  the 
deed  and  to  explain  the  circumstances  under  which  it 
was  given,  and  the  reply  of  the  plaintiff  alleged  that,  in 
the  action  in  which  William  Opp  was  plaintiff  and 
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both  the  plaintiff  and  defendant  in  this  action  were  de- 
fendants, the  defendant  herein  ''set  up  as  his  cause  of 
action  and  defense  against  the  plaintiff  for  the  same 
and  identical  defenses  as  set  forth  in  said  second  and 
third  defenses  herein."  It  will  be  observed  that  these 
are  the  defenses  of  no  consideration  and  the  purposes 
for  which  the  deed  was  given.  The  court  rendered 
judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant on  these  issues  in  that  action. 

The  pleadings  of  the  plaintiff  are  very  inartistic,  yet 
by  a  reasonably  fair  construction  she  pleads  that  the 
question  whether  the  defendant  was  the  owner  of  the 
entire  fee  of  the  land  in  controversy  at  the  time  of 
making  and  executing  the  deed  in  question,  as  well  as 
the  question  as  to  the  consideration  for  the  deed,  was 
brought  in  issue  in  the  action  in  the  district  court  of 
Shawnee  county  in  which  William  Opp  was  plaintiff 
and  this  plaintiff  and  this  defendant  and  others  were 
defendants ;  and  that  said  issues  of  fact  were  both  ad- 
judged  and  determined  adversely  to  the  defendant 
herein.  Whether  this  claim  of  the  plaintiff  was  sup- 
ported by  evidence  we  cannot  determine  from  the  rec- 
ord. The  jury  may  have  believed,  and  been  justified  in 
believing,  from  the  evidence  that  the  claim  of  the 
plaintiff  of  former  adjudication  was  true  as  alleged, 
and  yet  they  may  have  believed  from  the  evidence  pro- 
duced in  this  action,  as  set  forth  in  finding  No.  1,  that 
as  a  question  of  fact  the  defendant  was  the  owner  of 
the  lots  in  question  at  the  time  of  the  execution  of  the 
deed  in  controversy,  notwithstanding  the  former  adju- 
dication to  the  contrary.  If  the  jury  believed  and  were 
justified  in  believing  from  the  evidence  in  this  action 
according  to  the  above  hypothesis,  finding  No.  1  is  not 
inconsistent  with  the  general  verdict. 

"All  the  elements  which  go  to  make  up  a  plaintiff's 
right  of  recovery  are  found  in  his  favor  by  a  general 
verdict  for  him.  And  before  special  findings  will  avail 
to  overthrow  the  general  verdict  they  must  have  de- 
termined all  those  elements  against  his  right  of  re- 
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covery."     (Seeds  v.  Bridge  Co.,  68  Kan.  522,  75  Pac 
480,  syllabus.) 

In  the  case  of  Anderson  v.  Pierce,  62  Kan.  756,  64 
Pac.  633,  Mr.  Justice  Pollock,  speaking  for  the  court, 
said: 

"Every  presumption  is  in  favor  of  the  general  ver- 
dict. The  special  findings  must  overthrow  it  or  it 
must  stand.  In  the  absence  of  the  evidence  from  the 
record,  we  must  assume  all  of  these  findings  to  have 
support  in  the  evidence  and  all  must  be  construed  to- 
gether."    (Page  759.) 

In  volume  8  of  the  American  and  English  Encyclo- 
pedia of  Law,  at  page  206,  it  is  said : 

"Where  the  covenantor  has  been  notified  by  the  cove- 
nantee to  defend  an  action  of  ejectment  brought 
against  the  latter,  or  where  he  has  appeared  and  de- 
fended, a  judgment  rendered  against  the  covenantee  in 
such  action  is  conclusive  evidence  of  the  paramount 
title  of  the  plaintiff  therein.  And  in  an  action  on  the 
covenant  by  the  covenantee  or  his  grantee,  the  cove- 
nantor will  not  be  permitted  to  deny  the  validity  of 
such  judgment;  and  the  covenantee  is  relieved  firom 
the  obligation  of  proving  that  the  title  of  the  plaintiff 
therein  was  superior  to  that  of  the  covenantor,  even 
though  the  judgment  was  rendered  upon  an  agreement 
to  which  the  covenantor  was  not  a  party,  or  though  a 
valid  defense  might  have  been  made  to  the  action,  or 
though  the  covenantee,  to  save  himself  from  eviction 
under  the  judgment,  purchased  the  outstanding  title, 
unless  the  judgment  was  obtained  by  collusion  or  neg- 
ligence on  the  part  of  the  covenantee." 

If  this  be  the  law,  and  it  seems  to  h€  supported  by 
authority,  the  plaintiff  in  this  action  might  well  have 
pleaded  the  execution  and  delivery  of  the  deed,  the 
record  and  judgment  in  the  Opp  case,  and  that  the 
judgment  in  the  Opp  case  was  not  obtained  through 
title  derived  from  the  plaintiff  after  the  making  of  the 
deed  to  her  by  the  defendant,  and,  after  alleging  her 
damages,  rested  her  case  upon  these  allegations.  As- 
suming, as  we  are  bound  to  do,  that  the  allegations 
of  the  plaintiff  in  regard  to  the  former  adjudications 
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were  found  to  be  true,  as  the  basis  of  the  general  ver- 
dict, judgment  should  have  been  rendered  on  the  gen- 
eral verdict  in  favor  of  the  plaintiff.  As  before  in- 
dicated, there  is  no  essential  conflict  or  inconsistency 
between  the  general  verdict  and  finding  No.  1. 

The  judgment  of  the  district  court  is  reversed,  and 
the  case  is  remanded,  with  instructions  to  enter  judg- 
ment in  favor  of  the  plaintiff  in  accordance  with  the 
general  verdict. 

All  the  Justices  concurring. 


The  State  op  Kansas  v.  August  Roupetz. 

No.  14,599.      (85  Pac.  778.) 
SYLLABUS  BY  THE  COURT. 

Practicb,  District  Court  • —  Withdrawal  of  Testimony  in  a 
CrimiTuU  Case — Instructions,  If,  during  the  progress  of  the 
trial  of  a  criminal  case,  testimony  which  has  been  introduced 
is  withdrawn  by  the  court,  and  the  court  states  to  the  jury 
that  whenever  testimony  is  ruled  out  they  are  not  to  consider 
it  in  the  case — ^that  it  is  the  same  as  not  given,  it  is  not  error 
to  deny  a  request  for  a  written  instruction  to  disregard  such 
testimony;  and  a  written  instruction  that  the  jury  in  arriv- 
ing at  its  verdict  should  consider  all  the  evidence  given  by 
the  witnesses  is  neither  erroneous  nor  misleading. 

Appeal   from  Thomas  district  court;   Charles  W. 
Smith,  judge.    Opinion  filed  May  12,  1906.    Affirmed. 

C.  C.  Coleman,  attorney-general,  and  Arch  L.  Taylor, 
county  attorney,  for  The  State ;  T.  L.  Bond,  of  counsel. 
Waters  &  Waters,  and  C.  L.  Wilson,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :    August  Roupetz  was  convicted  of  man- 
slaughter in  the  first  degree,  and  appeals. 

Under  the  repeated  decisions  of  this  court  juror 
Bourgoine  was   qualified.     Threats  of   the    deceased 
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against  appellant's  brother,  and  not  involving  the  ap- 
pellant himself  in  any  way,  were  irrelevant.  The  testi- 
mony of  witness  Frank  Kersenbrock  that  he  heard 
shots  fired  while  he  and  his  father  were  passing  ap- 
pellant's premises  at  night  could  not  be  prejudicial, 
especially  after  the  court  stated  to  the  jury  that  the 
witness  could  not  say  appellant  fired  them. 

Early  in  the  progress  of  the  trial,  upon  the  occasion 
of  striking  out  some  testimony,  the  court  said  to  the 
jury:  "Gentlemen,  when  the  court  rules  out  any  evi- 
dence you  are  not  to  consider  it  in  the  case.  It  is  the 
same  as  not  given ;  it  should  be  out  of  your  minds  en- 
tirely." Afterward  all  the  testimony  of  a  witness  was 
withdrawn  because  his  cross-examination  developed 
the  fact  that  he  did  not  understand  the  nature  of  an 
oath  or  the  effect  of  false  swearing.  When  the  evi- 
dence was  closed  the  court  instructed  the  jury  upon 
the  law  of  the  case,  and,  referring  to  the  duties  of  the 
jurors,  said  that  in  determining  the  intent  of  the  ap- 
pellant in  doing  any  of  the  acts  charged  against  him 
they  should  take  into  consideration  all  the  evidence 
given  by  the  witnesses  tending  to  show  what  his  in- 
tention was.  It  is  now  argued  that  the  jury  had  the 
right  to  believe  the  court  had  taken  back  in  writing 
what  had  been  stated  orally,  and  that  all  excluded  evi- 
dence could  be  lugged  into  the  case.  The  court  is  of 
the  opinion  that  danger  to  the  appellant  from  such  a 
fatuity  is  discernible  only  by  the  red  and  roving  eye 
of  imagination.  A  special  instruction,  upon  the  final 
submission  of  the  case,  that  the  jury  should  disregard 
the  excluded  testimony  was  properly  refused.  Two  in- 
structions to  disregard  testimony  would  constitute  a 
superfluity  which  even  the  liberal  criminal  procedure 
of  this  state  does  not  indulge;  and  after  testimony  has 
been  withdrawn  and  is  no  longer  in  the  case  an  in- 
struction to  disregard  it  would  virtually  be  an  aber- 
rance. 

The  fact  that  the  deceased  said  appellant  would  have 
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to  walk  over  his  dead  body  before  appellant  should 
have  any  of  his  mother's  property  was  not  a  threat; 
was  not  pertinent  to  the  issues,  except  that  it  might 
have  furnished  a  motive  for  the  homicide;  and  hence 
the  appellant  was  not  harmed  by  its  exclusion.  Be- 
sides, the  state  of  feeling  between  the  parties  was  so 
abundantly  proved,  and  so  many  direct  and  positive 
threats  by  the  deceased  against  appellant's  life  were 
shown,  that  the  omission  of  this  item  could  not  have 
affected  the  verdict. 

The  cross-examination  of  appellant  with  reference 
to  the  land  diflSculty  was  fairly  invited  by  a  number 
of  questions  put  to  him  by  his  counsel.  Independent 
of  that  fact,  it  was  proper  to  fix  an  important  date, 
and  was  pressed  no  further  than  seemed  necessary  for 
that  purpose. 

The  cross-examination  of  appellant  in  reference  to 
peace  proceedings  against  him  was  clearly  admissible 
to  affect  his  credibility.  The  fact  that  he  had  been 
arrested,  and  after  a  trial  had  been  put  under  bond  to 
keep  the  peace  because  of  threats  to  kill  his  father 
and  mother,  tended  to  discredit,  disgrace  and  degrade 
him,  within  the  rule  announced  in  The  State  v.  Green- 
burg,  59  Kan.  404,  53  Pac.  61,  and  other  decisions  of 
this  court. 

The  instructions  of  the  court  given  at  the  time  were 
ample  to  protect  the  rights  of  the  appellant  if  the  re- 
marks of  the  county  attorney  infringed  them.  Erro- 
neous instructions  relating  to  murder  are  immaterial, 
appellant  having  been  convicted  of  an  inferior  crime. 
Requested  instructions  fourth,  eighth  and  twentieth 
invaded  the  province  of  the  jury,  and  requested  in- 
structions twenty-fourth  and  twenty-eighth  were  argu- 
ments of  the  case  to  the  jury  from  the  appellant's 
standpoint  rather  than  statements  of  law.  It  is  not  the 
law  that  the  presumption  of  good  character  stands 
until  overcome  beyond  a  reasonable  doubt,  as  the  sixty- 
first  requested  instruction  states.     It  may  be  over- 
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thrown  by  evidence  much  less  conclusive.  The  sixty- 
eighth  requested  instruction  was  wrong  because  some 
of  the  matters  to  which  it  referred  did  not  have  a 
bearing  upon  the  case.  The  instruQtion  given  by  the 
court  upon  the  same  subject  was  correct.  Instruc- 
tions refused  and  instructions  given  which  are  not 
printed  in  the  brief  are  not  considered.    (Rule  10.) 

The  appellant  had  a  fair  trial.  The  jury  apparently 
gave  him  the  benefit  of  every  doubt,  and  the  judgment 
of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


73    66^     Yewell  Griffith,  as  Administrator,  etc.,  v.  Alex- 
§    ^  ANDRiNA  Robertson. 

' No.  14,605.     (85  Pac  748.) 

SYLLABUS  BY  THE  COURT. 

1.  Parent  and  Child — Claim  against  Parent's  Estate  for  Serv- 
ices— Contract — Proof.  Before  a  daughter  can  recover  from 
the  estate  of  her  deceased  mother  for  services  rendered  while 
residing  with,  and  as  a  part  of,  her  mother's  family,  it  must 
be  shown  that  an  express  contract  existed  between  herself 
and  mother  that  such  services  should  be  paid  for.  It  is  not 
essential  that  the  evidence  in  support  of  such  express  con- 
tract shall  consist  of  a  formal  offer  and  acceptance;  it  may 
be  established  like  other  disputed  facts  by  any  competoit 
testimony. 

2.  Evidence — Conversations  Had  between  Deceased  and  Third 
Persons.  A  daughter  or  other  party  prosecuting  a  claim 
against  the  estate  of  a  deceased  person  is  competent  to  testify 
to  conversations  had  between  the  deceased  and  a  third  person 
in  the  presence  and  hearing  of  the  witness. 

8.  Parent  and  Child — Contract  for  Personal  Services-^Re- 
covery.  When  a  daughter  nurses  and  cares  for  her  mother 
for  several  years,  including  the  mother's  last  sickness,  under 
an  express  contract  that  payment  for  such  services  will  be 
provided  for  in  the  will  of  her  mother,  who  dies  intestate, 
the  daughter  may  recover  the  reasonable  value  of  such  serv- 
ices from  the  estate  of  the  deceased  mother. 


Digitized  by  LjOOQIC 


Vol.  73,  JANUARY  TERM,  1906. 6CT 

Griffith  V.  Robertson. 

Error  from  Sumner  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  May  12, 1906.    Affirmed. 

James  Lawrence,  and  /.  S.  Dey,  for  plaintiff  in  error. 
W.  W.  Schwinn,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  The  defendant  in  error  presented  a 
claim  against  the  estate  of  her  deceased  mother  for 
personal  services,  and  recovered  thereon  both  in  the 
probate  and  district  courts  of  Sunmer  county.  The 
administrator  brings  the  case  here  for  review.  The 
family  formerly  resided  in  Scotland,  and  consisted  of 
George  Gunn,  his  wife,  and  several  children.  Three 
of  the  adult  children  came  to  Kansas,  and  afterward, 
in  October,  1883,  the  mother  came,  leaving  her  hus- 
band and  the  remaining  children  in  Scotland.  Mrs. 
Gunn  owned  the  land  in  controversy,  and  resided 
thereon.  One  of  her  sons  lived  with  her  for  a  time, 
and  later  she  managed  the  farm  alone,  with  the  aid 
of  hired  assistants.  In  1896  she  sent  back  to  Scotland 
for  her  youngest  daughter,  Alexandrina  Gunn,  known 
as  Ina,  to  come  and  live  with  her  on  the  farm,  and 
furnished  the  money  for  the  necessary  expenses  of  the 
trip.  This  daughter  remained  with  the  mother  from 
the  time  of  her  arrival  from  Scotland  until  the  mother's 
death,  in  January,  1904.  In  1900  this  daughter  mar- 
ried Donald  Robertson,  and  they  remained  with  the 
mother  as  a  part  of  her  family. 

At  the  time  Ina  came  to  Kansas  she  was  about 
twenty-six  years  of  age,  and  her  mother  was  about 
seventy.  After  Mrs.  Gunn's  death  Mrs.*  Robertson 
filed  a  claim  against  the  estate  for  work  and  labor  per- 
formed, a  copy  of  which,  without  caption  or  verifica- 
tion, reads : 

''Estate  of  Isabella  Gunn,  deceased,  to  Alexandrina 
Robertson,  Dr. : 

"To  services  in  caring  for  deceased  from  July  1, 
1895,  to  December  1,  1902,   at  three  dollars,   under 
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agreement  to  make  a  will  providing  for  payment  of 
full  value  of  claimant's  services,  $1158. 

"To  services  for  nursing  deceased  on  sick-bed  from 
December  1,  1902,  to  November  24,  1904,  at  ten  dol- 
lars per  week,  under  agreement  that  deceased  would 
make  a  will  and  provide  for  payment  at  full  value  of 
services,  $1030. 

"Total  amount  of  claim,  $2188." 

Mrs.  Robertson  claims  that  her  mother  agreed  to 
give  her  the  farm  in  payment  for  her  services,  and 
that  it  was  the  intention  of  Mrs.  Gunn  to  make  a  will 
to  that  effect,  but  she  postponed  it  from  time  to  time 
until  it  was  too  late.  In  the  absence  of  such  a  will  she 
claims  the  reasonable  value  of  the  services.  The  plain- 
tiff, being  an  incompetent  witness  as  to  any  conversa- 
tion or  transaction  had  personally  by  her  with  her  de- 
ceased mother,  was  compelled  to  rely  upon  other  proof 
to  establish  her  contract.  This  difficulty  on  the  part 
of  the  plaintiff  appears  to  have  been  the  chief  reliance 
of  the  defendant,  and  every  possible  phase  of  the  ques- 
tion was  vigorously  contested. 

Thirty-three  assignments  of  error  are  presented  to 
this  court,  nearly  all  of  which  involve  sohie  feature  of 
the  competency  of  the  plaintiff's  evidence.  In  addition 
to  this  it  is  urged  that  the  plaintiff  was  permitted  to 
introduce  evidence  which  did  not  tend  to  establish  the 
agreement  set  forth  in  the  account. 

For  convenience  we  will  consider  the  last  objection 
first.  In  our  view  of  the  case  there  was  but  one  serious 
question  at  issue,  aijd  that  was  whether  the  services 
of  the  plaintiff  were  rendered  gratuitously.  If  the 
mother  agreed  to  pay  for  them,  and  failed  to  do  so, 
the  manner  in  which  she  intended  to  make  payment  is 
only  important  as  indicating  that  she  did  not  think 
they  were  rendered  gratuitously.  The  administrator 
claims  that  as  the  burden  was  upon  the  plaintiff  to 
show  that  there  was  an  express  agreement  to  pay  for 
the  alleged  services,  and  as  she  has  stated  the  trans- 
action in  which  such  express  contract  was  made,  her 
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evidence  must  be  confined  to  such  transaction.  As  a 
question  of  pleading  this  is  probably  coiTect;  but  the 
informal  and  summary  manner  which  the  statutes  pro- 
vide for  the  disposition  of  this  class  of  cases  suggests 
the  application  of  a  liberal  rule  of  construction,  both 
to  the  statements  of  the  account  and  to  the  admissi- 
bility of  testimony  in  support  thereof.  Therefore, 
any  evidence  which  tended  to  show  that  the  mother 
agreed  to  pay  the  plaintiff  for  her  services  by  the  pro- 
visions of  a  will  would  be  proper  under  the  state- 
ments of  her  claim. 

The  plaintiff,  as  a  witness  in  her  own  behalf,  testi- 
fied to  several  conversations  between  her  mother  and 
sister,  which  took  place  in  the  presence  and  hearing  of 
the  witness.  This  is  the  subject  of  vigorous  complaint, 
on  the  ground:  (1)  That  the  witness  is  incompetent; 
and  (2)  that  the  evidence  does  not  tend  to  sustain  the 
account  sued  upon,  which  constitutes  the  plaintiffs 
pleading.  The  general  scope  of  the  evidence  admitted 
over  these  objections  will  be  seen  by  a  few  quotations 
therefrom : 

"Ques.  What  was  the  conversation  about,  Mrs.  Rob- 
ertson? .  .  .  Ans.  She  always  told  Mrs.  Clark 
that  after  her  death  the  land  where  she  lived  would  be 
mine,  if  I  stayed  with  her  and  took  care  of  her  until 
she  died." 

"Q.  Now,  you  may  tell  what  your  mother  said  to 
Mrs.  Clark  about  that.  A.  She  always  told  she  sent 
to  Scotland  and  wanted  to  take  me  here  to  take  care  of 
her,  and  if  I  stayed  here  it  was  mine  after  her  death." 

"Q.  Did  you  ever  hear  your  mother  say  anything  to 
Mrs.  Clark  about  the  farm  you  were  living  on?  A. 
Yes,  sir;  that  was  all  she  had,  and  it  was  that  that  she 
was'to  leave  me,  if  I  stayed  with  her." 

"Q.  Go  ahead.  A.  She  told  Mrs.  Clark  that  I  was  n't 
satisfied  to  stay  with  her,  but  if  I  stayed  with  her  until 
after  her  day,  it  would  be  mine — ^the  farm  that  she 
was  on." 

"Q.  Did  you  ever  hear  your  mother  say  anjrthing 
to  Mrs.  Clark  about  how  she  intended  the  farm  to  be- 
come yours?    A.  No,  sir.    She  just  said  she  was  going 
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to  fix  it  after  her  death  to  be  mine,  and  that  is  all  I 
ever  heard  her  say.    She  would  leave  it." 

"Q.  Now,  Mrs.  Robertson,  do  you  remember  any- 
thing else  that  you  heard  your  mother  tell  Mrs.  Clark 
in  regard  to  what  she  had  told  you?  A.  Nothing  fur- 
ther than  that;  that  the  land  would  be  mine  after  her 
death,  if  I  stayed  there  and  took  care  of  her.  She  was 
going  to  fix  it  that  Way  if  she  was  able  to  get  to  Wel- 
lington here;  that  she  was  going  to  fix  it  that  way." 

This  is  only  a  small  part  of  the  entire  evidence  of 
this  character  admitted.  Under  the  rule  stated  by 
this  court  in  the  cases  of  McKean  v.  Massey,  9  Kan. 
600,  Jaquith  v.  Davidson,  21  Kan.  341,  and  McCartney 
V.  Spencer,  ExW,  26  Kan.  62,  this  witness  was  com- 
petent to  testify  to  a  conversation  had  between  her 
mother  and  another.  The  evidence  itself  is  compe- 
tent, as  it  tends  to  show  that  the  mother  had  agreed 
to  pay  for  the  services  of  the  plaintiff,  and  that  such 
payment  was  to  be  made  by  the  provisions  of  a  wilL 
(Bonebrake  v.  Tauer,  67  Kan.  827,  72  Pac.  521.) 

Several  neighbors  testified  to  conversations  had  by 
them  with  the  mother,  in  which  she  stated  that  she  in- 
tended to  send  to  Scotland  for  the  plaintiff  to  come 
and  live  with  her  while  she  lived ;  and  it  is  shown  that 
she  did  send  money  to  the  plaintiff  to  pay  the  expenses 
of  the  latter's  trip  to  Kansas.  The  mother  also  stated 
to  several  visiting  neighbors  that  Ina  was  going  to 
take  care  of  her  the  rest  of  her  life,  and  was  to  have 
the  farm  in  payment  therefor;  and  that  she  intended 
to  fix  it  that  way  as  soon  as  she  was  able  to  go  to 
Wellington.  She  also  remarked  that  they  were  lone- 
some there,  living  alone,  and  that  Ina  did  not  like  to 
stay,  but  she  would  not  leave — ^''she  is  a  good,  good 
girl,  and  will  be  paid  well  for  her  trouble."  It  also 
appears  that  the  plaintiff's  husband  urged  her  to  leave 
her  mother  and  go  with  him  to  their  own  place,  which 
she  refused  to  do,  and  he  went  to  it  alone  and  remained 
apart  from  her  much  of  the  time  during  the  last  two 
years  of  the  mother's  life. 
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The  rendition  of  the  services  by  the  plaintiff  is  not 
denied.  That  the  mother  intended  to  pay  liberally 
therefor  is  clearly  shown.  The  conclusion  that  the 
plaintiff  at  all  times  expected  to  be  paid  therefor  is 
fully  justified  by  the  evidence.  That  there  was  an 
express  contract  between  the  mother  and  daughter  is  a 
fair  deduction  from  the  testimony.  That  the  plaintiff 
was  kind  and  careful  of  her  mother's  comfort  during 
her  illness  is  shown  by  the  repeated  statement  of  the 
mother  that  "Ina  is  a  good,  good  girl."  The  fact  that 
payment  was  to  come  after  the  mother's  death,  if  the 
service  continued  to  that  time,  and  that  an  arrange- 
ment for  this  purpose  was  to  be  made  when  the  mother 
went  to  Wellington,  suggests  that  it  was  intended  that 
payment  would  be  provided  for  by  the  provisions  of 
a  will. 

Under  ordinary  circumstances — ^that  is,  if  no  family 
relation  existed — ^the  law  would  imply  a  promise  on 
the  part  of  the  deceased  to  pay  for  the  services  re- 
ceived. But  in  compliance  with  a  wise  and  beneficent 
public  policy,  designed  to  protect  and  preserve  the  re- 
lations which  belong  to  home  and  the  family  fireside, 
the  law  presumes  all  such  services  to  have  been  ren- 
dered solely  from  considerations  of  filial  affection  and 
duty.  This,  however,  like  any  other  presumption  of 
fact,  may  be  overcome,  and  a  contract,  if  any  existed, 
may  be  established  by  any  competent  evidence.  It  is 
not  essential  that  a  formal  offer  and  acceptance,  in 
writing  or  otherwise,  be  shown.  In  the  absence  of 
more  direct  evidence  the  fact  may  be  established  by 
circumstances.  An  express  contract  exists  whenever 
there  is  a  mutual  meeting  of  the  minds  upon  any  con- 
tractual proposition.  The  essential  contractual  propo- 
sition in  this  case  is :  Were  the  services  in  question  to 
be  paid  for?  What  was  the  mutual  understanding  of 
these  parties  upon  this  subject?  This  was  a  proper 
question  for  a  jury,  and  that  tribunal  has  answered 
that  the  parties  intended  that  the  services  should  be 
paid  for. 
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Many  objections  are  made  to  the  instructions  of  the 
court,  both  on  account  of  those  refused  and  those  given. 
These  are  too  numerous  to  discuss  in  detail.  The  prin- 
cipal contention  of  counsel  may  be  shown  by  one  in- 
struction asked  and  refused  which  reads : 

"Briefly  stated,  a  contract  can  only  be  entered  into 
when  there  are  at  least  two  competent  contracting  par- 
ties, and  one  or  more  definite  propositions  or  offers 
kre  made  by  one  for  the  acceptance  of  the  other,  and 
such  propositions  or  offers  are  accepted  by  the  other, 
absolutely  as  made,  in  such  way  that  each  knows  the 
state  of  mind  of  the  other  on  the  offers." 

The  court's  view  of  the  law  applicable  to  this  case 
is  shown  by  instructions  given  which  read : 

"  (6)  If  you  should  find  from  the  evidence,  by  a  pre- 
ponderance thereof,  that  the  services  claimed  for,  or 
any  part  thereof,  were  performed  by  the  plaintiff  for 
the  deceased,  upon  an  express  contract  that  the  same 
should  be  paid  for,  or  with  the  understanding  and 
agreement  of  both  the  plaintiff  and  the  deceased  that 
same  should  be  paid  for,  then  you  should  find  for  the 
plaintiff,  and  should  allow  her  in  your  verdict  the  fair 
and  reasonable  value  of  such  services  as  she  so  ren- 
dered at  the  time  and  place  where  rendered.  Unless 
you  so  find  you  must  find  for  the  defendant." 

"(9)  It  is  not  necessary  that  the  plaintiff  prove 
the  exact  words  of  the  contract  or  agreement  had  be- 
tween herself  and  her  mother,  if  you  find  that  she  had 
an  agreement / with  her  mother;  but  in  determining 
whether  there  was  such  an  agreement  you  may  take 
into  consideration  such  evidence  as  has  been  given 
before  you  of  the  declarations  and  statements  of  the 
plaintiff's  mother.  If  you  find  that  she  made  such 
declarations  and  statements,  and  all  the  facts  and  cir- 
cumstances surrounding  the  plaintiff  and  her  mother, 
and  if  from  these  declarations  and  the  facts  and  cir- 
cumstances surrounding  the  parties  you  believe  from 
a  preponderance  of  the  evidence  that  the  plaintiff  and 
her  mother  did  have  an  agreement  that  the  plaintiff 
should  be  compensated  by  her  mother  by  making  pro- 
vision for  her  out  of  her  estate,  then  your  finding 
should  be  for  the  plaintiff. 

"(10)  If  you  find  from  a  consideration  of  all  the 
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evidence  that  there  was  a  mutual  understanding  be- 
tween plaintiff  and  her  mother  that  the  plaintiff 
should  be  compensated  for  working  for  her  mother, 
and  caring  for  her,  and  that  she  did  the  work  and 
cared  for  her  as  she  claims  under  such  mutual  under- 
standing, then  your  finding  should  be  for  the  plaintiff. 
"(11)  The  plaintiff  must  recover  in  this  action,  if 
she  recovers  at  all,  on  the  agreement  which  she  alleges 
she  had  with  her  mother;  and  the  burden  of  proof  is 
upon  her  to  show  by  a  preponderance  of  the  evidence 
that  she  had  a  contract  with  her  mother  by  which  her 
mother  was  to  pay  her  for  her  services,  by  making  a 
provision  for  her  to  be  paid  out  of  her  estate." 

The  court  uses  the  words  "understanding  and  agree- 
ment" as  equivalent  to  "express  agreement,"  and  to 
this  vigorous  objection  is  made.  We  think  the  instruc- 
tion requested  requires  a  formality  unnecessary  in  any 
case — one  seldom  observed  between  parent  and  child, 
and  contains  conditions  nol^  applicable  to  the  evidence 
in  this  case.  It  was  therefore  properly  rejected.  As 
before  stated,  we  think  that  a  mutual  meeting  of  the 
minds  upon  a  matter  of  contract  creates  an  express 
contract,  whether  evidenced  by  a  formal  offer  and  ac- 
ceptance or  otherwise.  The  case  of  Ayres  v.  Htdl,  5 
Kan.  419,  is  in  many  respects  similar  to  this.  In  that 
case  Chief  Justice  Kingman,  in  the  following  language, 
stated  that  a  mere  promise  or  understanding  between 
the  parties  would  be  sufficient : 

"For  nearly  eight  years  the  defendant  in  error  lived 
in  the  house  and  formed  part  of  the  household  of  the 
brother,  rendering  services,  abundantly  proved  to  have 
been  valuable,  and  receiving  in  return  but  a  scanty 
supply  of  clothing,  a  living,  and  a  home.  Had  there 
really  existed  any  contract,  or  promise,  or  understand- 
ing, between  the  parties,  we  would  not  disturb  the 
judgment."   (Page  424.) 

Complaint  is  also  made  of  instructions  upon  the 
amount  of  recovery.  We  think  the  criticism  made 
here  is  due  more  to  the  condition  of  the  proof  than  to 
the  action  of  the  court.  The  only  evidence  upon  the 
subject  of  the  value  of  the  services  shows  the  value 
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of  the  ordinary  service  of  a  servant-girl  on  a  farm  to 
be  three  dollars  a  week,  and  that  of  trained  or  par- 
tially trained  nurses  to  be  from  ten  dollars  to  fifteen 
dollars  per  week.  The  services  embraced  farm  work, 
housekeeping,  and  nursing.  The  plaintiff  was  not  a 
trained  or  experienced  nurse,  but  gave  all  the  care  and 
attention  to  her  mother  possible,  besides  looking  after 
every  other  matter  about  the  place.  The  evidence  upon 
this  subject  was  all  given  by  the  plaintiff.  From  it  the 
jury  had  to  reach  a  conclusion  as  to  the  amount  the 
plaintiff's  labor  was  reasonably  worth.  The  court 
directed  them,  in  substance,  to  consider  the  evidence 
given,  and  any  facts  within  common  knowledge,  and 
award  such  amount  as  to  them  seemed  reasonable  and 
just.  We  see  no  error  in  this.  The  court  throughout 
its  instructions  repeatedly  presented  the  idea  that  no 
recovery  could  be  had  unless  an  express  contract  be 
shown,  and  that  the  amount  of  recovery  should  be  the 
reasonable  value  of  the  services  rendered. 

We  have  carefully  examined  all  the  instructions 
given  and  think  that  they  fully  and  fairly  presented 
the  case.  We  are  unable  to  find  any  error  suflScient 
to  reverse  the  judgment  of  the  court,  and  it  is  there- 
fore affirmed. 

All  the  Justices  concurring. 
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James  A.  Campbell  v.  Frank  A.  t'AXON  et  aJ., 
as  Partners,  etc. 

No.  14,606.      (85  Pnc.  760.) 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Master  and  Servant — Termination  by  Death,  A 
contract  that  one  party  was  to  be  the  managing  agent  of  a 
drug-store  owned  by  another,  which  might  be  terminated  at 
any  time  by  either  party,  and  in  which  it  was  agreed  that 
instead  of  a  salary  the  agent's  compensation  should  depend 
upon  the  extent  and  success  of  the  business,  create^  a  per- 
sonal relation  which  was  dissolved  by  the  death  of  one  of 
the  parties,  and  was  without  binding  effect  upon  the  admin- 
istrator of  his  estate. 

2.  Administrators  —  Conducting  Decedent's  Business  without 
Authority — Liability.  In  the  absence  of  a  testamentary  di- 
rection an  administrator  of  the  estate  of  a  deceased  person 
cannot  carry  on  the  business  of  the  decedent,  and  if  he  does 
so  without  authority  he  will  be  individually  bound  for  the 
contracts  of  the  business. 

Error  from  Doniphan  district  court;  Willum  I. 
Stuart,  judge.    Opinion  filed  May  12, 1906.    Affirmed. 

STATEMENT. 

Action  by  the  firm  of  Faxon,  Horton  &  Gallagher  to 
recover  for  drugs  purchased  for  the  "Elk  Pharmacy," 
in  Kansas  City.  C.  F.  McCormick  owned  a  drug-store 
and  employed  R.  E.  Ela,  jr.,  as  his  agent  and  manager 
of  the  store.  A  few  months  afterward  McCormick 
died,  and  J.  A.  Campbell  was  appointed  administrator 
of  the  estate.  Campbell  took  possession  of  the  drug- 
store, inventoried  the  stock,  and  agreed  with  Ela  to 
continue  the  business  upon  the  same  plan  as  it  had 
been  conducted  in  McCormick's  lifetime.  The  business 
was  continued  for  about  six  months,  during  which 
time  the  goods  in  suit  were  purchased,  but  as  it  was 
not  a  success  it  was  discontinued  and  the  stock  of  drugs 
was  sold  to  Mrs.  McCormick.    The  written  agreement 
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under  which  the  store  was  managed  by  Ela  prior  to 
McCormick's  death  is  as  follows: 

"Know  all  men  by  these  presents,  that  R.  E.  Ela,  jr., 
of  Kansas  City,  Kan.,  party  of  the  first  part,  and  C.  F. 
McCormick,  of  Kansas  City,  Mo.,  party  of  the  second 
part,  have  entered  into  this  agreement  on  the  1st  day 
of  February,  1903,  witness  as  follows : 

"That  R.  E.  Ela,  jr.,  party  of  the  first  part,  and  C. 
F.  McCormick,  party  of  the  second  part,  have  entered 
into  a  contract  this  1st  day  of  February,  1903,  that 
R.  E.  Ela,  jr.,  is  to  be  the  manager  of  said  drug-store 
now  owned  by  C.  F.  McCormick,  located  in  Kansas 
City,  Kan.,  on  lot  two  (2),  block  three  (3),  No.  1932 
Walnut  Park  addition.  It  is  agreed  between  the  parties 
that  R.  E.  Ela,  jr.,  is  to  be  in  full  charge  of  the  store 
and  have  full  control  of  its  management  and  to  be  its 
manager ;  and  it  is  further  agreed  between  the  parties 
to  this  contract  that  C.  F.  McCormick  is  the  sole  owner 
and  proprietor  of  all  stock,  merchandise,  and  fixtures 
in  said  store.  It  is  further  agreed  between  the  party 
of  the  first  part  and  the  party  of  the  second  part  that 
the  stock  of  goods  shall  be  kept  up  to  the  invoice  price 
which  the  goods  invoiced  on  or  about  the  1st  of  October, 
1902 ;  and  it  is  further  agreed  that  the  amount  of  stock, 
including  medicines,  drugs,  sundries,  fixtures,  other 
goods,  and  merchandise,  shall  always  be  equal  and 
amount  to  invoice  price  which  the  goods  invoiced  on  or 
about  the  first  days  of  October,  1902.  It  is  further 
agreed  and  consented  on  the  part  of  R.  E.  Ela,  jr.,  that 
he  will  put  in  all  of  his  time,  energy  and  efforts  to  con- 
trol such  business,  and  that  he  will  not  engage  in  any 
other  business  while  this  contract  is  in  effect,  but  give 
his  whole  time  and  attention  to  the  management  of  the 
store  now  subject  of  this  contract. 

"It  is  further  agreed  that  R.  E.  Ela,  jr.,  shall  have 
full  charge  of  said  store,  and  that  R.  E.  Ela,  jr.,  of  the 
first  part,  out  of  the  proceeds  of  the  business  shall  pay 
all  expenses  in  operating  the  store,  including  light, 
fuel,  water,  and  insurance.  It  is  further  agreed  that 
R.  E.  Ela,  jr.,  is  to  pay  C.  F.  McCormick,  party  of  the 
second  part,  eight  per  cent,  per  annum  on  five  thousand 
($5000)  dollars;  to  be  paid  on  the  25th  of  each  month. 
The  first  payment  is  to  be  paid  February  25,  1903. 
The  amount  to  be  paid  each  month  is  thirty-three 
(331/3)  dollars,  and  the  payment  of  thirty-three  (S3^) 
dollars  is  to  be  paid  as  long  as  this  contract  is  in  force. 
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R.  E.  Ela,  jr.,  is  to  have  all  of  the  profits  the  store 
makes  after  paying  the  eight  per  cent,  per  annum 
monthly  payments  to  C.  F.  McCormiok,  of  the  second 
part,  and  that  the  party  of  the  first  part  shall  draw  no 
salary  whatever. 

"It  is  further  agreed  by  and  between  the  parties  here- 
to that  the  party  of  the  second  part  shall  have  the  privi- 
lege  and  reserve  the  right  to  put  an  end  to  and  termi- 
nate this  contract  any  time  if  he  believes  the  business  is 
not  running  satisfactory.  It  is  further  agreed  on  the 
part  of  the  party  of  the  first  part  that  the  party  of  the 
second  part  [shall  have]  the  right  to  sell,  convey  and 
dispose  of  this  stock  of  merchandise  at  any  time  that 
he  can  seeure  a  buyer  for  the  same,  and  also  and  take 
immediate  possession  of  said  stock  when  he  has  found 
a  buyer. 

"It  is  further  agreed  by  party  of  the  second  part  that 
R.  E.  Ela,  jr.,  is  to  have  an  option  on  buying  said 
stock  if  it  is  to  be  sold  or  disposed  of;  option  good  for 
thirty  days. 

"It  is  further  agreed  between  party  of  the  first  part 
and  party  of  the  second  part  that  second  [party]  can 
make  a  weekly  inspection  of  the  books  and  examine  the 
stock  and  demand  an  accounting  at  any  time  desired. 

"It  is  further  agreed  that  R.  E.  Ela,  jr.,  party  of  the 
first  part,  and  C.  F.  McCormick,  party  of  the  second 
part,  that  first  party  can  terminate  this  contract  at  any 
time  he  desires. 

"In  Witness  Whereof,  Parties  hereto  set  their 
hands  and  aflix  their  seal,  on  the  day  and  year  first 
above  written.  R.  E.  Ela,  jr. 

C.  F.  McCormick." 

The  goods  purchased  of  plaintiffs  under  the  Camp- 
bell regime  were  not  paid  for,  and  hence  this  action 

was  brought  and  a  recovery  had  against  Campbell. 

# 

Ryan  &  Ryan,  for  plaintiff  in  error. 
Austin  &  Avstin,  Karnes,  New  &  Krauthoff,  and 
C.  W.  Reeder,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  material  facts  in  the  case  are 
not  in  dispute,  but  there  is  a  contention  as  to  the  rela- 
tion of  J.  A.  Campbell  to  the  drug  business  and  his  lia- 
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bility  for  the  contracts  made  while  he  was  conducting 
it.  These  depend  mainly  upon  the  interpretation  and 
obligation  of  the  McConnick-Ela  contract,  under  which 
Campbell  continued  the  business.  At  an  early  stage  of 
the  litigation  there  appears  to  have  been  some  claim 
that  the  contract  created  a  partnership  relation,  but 
all  parties  now  agree  that  McCormick  and  Ela  were  not 
partners,  and  Campbell  therefore  does  not  stand  in 
such  relation  and  cannot  be  held  liable  as  a  partner. 
He  does  contend  that  he  was  warranted  in  continuing 
the  business,  and  that  he  did  so  without  personal  lia- 
bility because  Ela's  contract  did  not  terminate  with 
McCormick's  death. 

It  will  be  observed  that  it  was  a  personal  contract, 
which  ended  with  the  life  of  McCormick.  It  was  ex- 
pressly stipulated  that  McCormick  should  be  the  sole 
owner  of  both  goods  and  fixtures,  and,  while  Ela  was 
given  the  management  of  the  store,  he  was  not  to  have 
any  ownership  or  interest  in  it.  Instead  of  receiving 
a  fixed  salary  his  compensation  was  to  be  regulated  by 
the  extent  of  the  business  done;  that  is,  he  was  to  re- 
ceive as  compensation  all  above  a  fixed  amount  of  the 
earnings  which  was  to  be  paid  monthly  to  McCormick. 
Aside  from  this  there  was  the  specific  provision  that 
the  contract  could  be  terminated  at  any  time  by  Mc- 
Cormick, and  if  McCormick  was  not  bound  to  continue 
the  relation  with  Ela  it  is  certain  that  no  obligation 
rested  upon  Campbell  to  do  so.  It  is  clear,  therefore, 
that  the  contract  was  dissolved  by  the  death  of  McCor- 
mick, and  that  it  had  no  binding  effect  on  Campbell. 
(Marvel  v.  Phillips,  162  Mass.  399,  38  N.»E.  1117,  26 
L.  R.  A.  416,  44  Am.  St.  Rep.  370;  Smith  v.  Preston, 
170  111.  179,  48  N.  E.  688;  SchtUtz  &  Co.  v.  Johnson's 
AdW,  5  B.  Mon.  [Ky.]  497 ;  Dickinson  v.  Calahan's  Ad- 
ministrators, 19  Pa.  St.  227 ;  Bland's  Administrator  v, 
Umstead,  23  Pa.  St.  316 ;  2  Woerner,  Am.  Law  of  Adm., 
2ded.,  §328.) 

When  Campbell  renewed  the  contract  with  Ela  for  a 
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continuance  of  the  business  he  made  himself  individu- 
ally liable  for  such  obligations  as  his  agent  should 
contract.  Upon  his  appointment  as  administrator  the 
legal  title  of  the  stock  of  goods  vested  in  him,  and  it  be- 
came his  duty  to  sell  it  and  administer  the  proceeds  as 
the  statute  provides.  He  had  no  authority  to  continue 
and  carry  on  the  drug  business  for  the  estate,  and  con- 
tracts made  by  him  in  the  conduct  of  the  business  bind 
him  personally,  and  not  the  estate.  A  representative 
expressly  authorized  by  a  will  to  carry  on  the  business 
of  the  testator  for  a  time  may  do  so  under  the  direction 
of  the  probate  court.  One  so  authorized  is  not  bound 
to  incur  the  hazard,  but  if  he  does  the  contracts  made 
will  be  his  own,  and  he  will  be  individually  bound  by 
them.  In  volume  2  of  the  second  edition  of  Woerner 
on  the  American  Law  of  Administration,  section  328, 
it  is  said : 

"The  executor  carrying  on  the  business  under  the 
will  is  personally  liable  to  the  persons  with  whom  he 
deals  as  such,  but  they  have  a  right  to  indemnify  them- 
selves for  the  payment  of  debts  thereby  incurred,  and 
an  equitable  right  arises  to  the  trade  creditors  to  re- 
sort to  the  estate,  if  their  remedy  against  the  executor 
is  unavailable." 

Here  there  was  no  will,  and  the  administrator's  only 
duty  with  respect  to  the  business  was  to  wind  it  up. 
In  volume  18  of  the  Cyclopedia  of  Law  and  Procedure, 
at  page  241,  it  is  said : 

"The  general  rule  is  that  neither  an  executor  nor  an 
administrator  is  justified  in  placing  or  leaving  assets 
in  trade,  for  this  is  a  hazardous  use  to  permit  of  trust 
moneys ;  and  trading  lies  outside  the  scope  of  adminis- 
trative functions.  So  great  a  breach  of  trust  is  it  for 
the  representative  to  engage  in  business  with  the  funds 
of  the  estate  that  the  law  charges  him  with  all  the 
losses  thereby  incurred  without  on  the  other  hand 
allowing  him  to  receive  the  benefit  of  any  profits  that 
he  may  make,  the  rule  being  that  the  persons  bene- 
ficially interested  in  the  estate  may  either  hold  the  rep- 
resentative liable  for  the  amount  so  used,  with  interest, 
or  at  their  election  take  all  the  profits  which  the  repre- 


Digitized  by  VnOOQ IC 


<82      6M 


680  SUPREME  COURT  OF  KANSAS. 

Walters  v.  Chance. 

sentative  has  made  by  such  unauthorized  use  of  the 
funds  of  the  estate." 

(See,  also,  WiUis  et  al.  v.  Sharp,  113  N.  Y.  586,  21 
N.  E.  705,  4  L.  R.  A.  493;  Lucht,  Adm'r,  v.  Behrens, 
28  Ohio  St.  231,  22  Am.  Rep.  378;  1  Williams,  Execu- 
tors, 7th  Am.  ed.,  791;  Schouler's  Ex.  &  Adm.,  2d  ed., 
§  325;  11  A.  &  E.  Encycl.  of  L.  974.) 

Ela  was  not  employed  by  Campbell  to  wind  up  the 
business  of  the  estate,  but  to  carry  it  on  in  the  same 
manner  and  upon  the  same  plan  in  which  it  had  been 
conducted  during  McCormick's  lifetime.  It  was  not 
carried  on  in  pursuance  of  an  order  of  the  court  or 
other  authority,  and  hence  Campbell  took  the  risk  of 
any  loss  that  might  occur,  and  made  himself  individu- 
ally liable  for  the  purchases  of  goods  and  other  con- 
tracts made  by  his  agent. 

We  find  no  error  in  the  record,  and  therefore  the 
judgment  is  alSirmed. 

All  the  Justices  concurring. 
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No.  14.610.     (85  Pac  779.) 
SYLLABUS  BY  THE  COURT. 

1.  Demurrer — Departure  in  Pleading  Not  Reached,  Under  our 
code  a  demurrer  will  not  raise  the  question  of  inconsistency 
or  departure  in  pleading. 

2.  Ejectment — Defense — "Mortgagee  in  Possession" — Peace- 
able Entry,  A  quiet  and  peaceable  entry  into  possession  of 
unoccupied  land  and  the  continued  possession  thereof  by  a 
mortgagee,  after  condition  broken,  is  a-  complete  defense  to 
an  action  in  ejectment  by  the  owner,  until  the  mortgage  lien 
has  been  satisfied. 

Error  from  Ness  district  court;   Charles  E.  Lob- 
dell,  judge.    Opinion  filed  May  12,  1906.    Reversed. 

Wheeler  &  Switzer,  for  plaintiff  in  error. 
N.  A.  Y eager,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Greene,  J. :  This  was  an  action  in  ejectment,  com- 
menced September  14.  1903,  by  the  heirs  of  William 
Chance.  The  answer,  while  indefinite  in  its  allega- 
tions, was  an  attempt  to  plead  title  and  possession 
under  a  tax  deed,  and  also  possession  under  a  past-due 
and  unpaid  mortgage.  Upon  motion  the  court  re- 
quired defendant  to  attach  copies  of  these  instruments, 
which  was  done  by  filing  an  amended  answer.  To  this 
answer  a  demurrer  was  sustained,  and  upon  leave  be- 
ing granted  a  second  amended  answer  was  filed,  to 
which  a  demurrer  was  sustained  and  judgment  ren- 
dered  thereon  for  the  plaintiffs.  In  the  second 
amended  answer  the  defendant  relied  wholly  upon  his 
rights  as  a  mortgagee  in  possession. 

The  material  allegations  of  this  answer  were  that 
on  April  1,  1886,  William  T.  Tartar,  being  the  owner 
of  the  land  in  controversy^,  executed  a  mortgage 
thereon  for  $250,  payable  to  Lew  E.  Darrow,  due 
April  1,  1891 ;  that  the  defendant  was  the  owner  of 
that  mortgage ;  that  it  had  not  been  paid ;  that  on  May 
3,  1886,  Tartar  and  wife  conveyed  the  land  to  Alex- 
ander McCoUum  by  warranty  deed,  and  on  September 
3,  1887,  McCoUum  conveyed  the  land  by  warranty 
deed  to  William  Chance,  who  by  a  condition  in  the 
deed  assumed  and  agreed  to  pay  the  mortgage;  that 
on  April  1,  1891,  William  Chance  secured  an  extension 
of  five  years  from  that  date  for  its  payment;  that  for 
a  long  time  prior  to  February  11,  1901,  William 
Chance  and  his  heirs  had  abandoned  the  land;  that 
on  the  date  last  named  the  land  was  unoccupied;  and 
that  on  that  date  defendant  went  into  possession 
thereof  under  his  mortgage,  and  has  continued  in  the 
exclusive  occupancy  thereof  ever  since,  claiming  to  be 
a  mortgagee  in  possession. 

,  The  grounds  of  plaintiffs'  demurrer  to  this  second 
amended  answer  were:  (1)  That  the  first  and  second 
amended  answers  were  inconsistent  with,  and  a  de- 
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parture  from,  the  defense  pleaded  in  the  original  an- 
swer; (2)  that  the  second  amended  answer  did  not 
state  a  defense.  We  are  not  informed  upon  which  of 
these  grounds  the  demurrer  was  sustained,  or  that  it 
was  not  sustained  for  both  reasons. 

Where  a  demurrer  contains  several  grounds,  and  is 
sustained,  it  would  be  much  better  practice  to  make 
the  record  show  upon  what  ground  or  grounds  the 
order  is  made.  It  is  not  unusual  in  practice  that  only 
one  of  the  grounds  assigned  in  a  demurrer  is  presented 
to  the  trial  court,  while  any  one  of  the  other  grounds 
may  be  relied  upon  in  this  court.  It  would  be  much 
fairer  to  the  trial  court  and  the  parties,  and  would 
simplify  the  work  of  this  court,  if  the  grounds  upon 
which  the  trial  court  relied  were  stated  in  the  record. 
In  the  present  case  we  must  assume  that  the  demurrer 
was  sustained  on  the  general  ground  of  insufficiency 
of  the  answer,  since  a  departure  in  pleading  is  not  a 
ground  of  demurrer  under  our  statute. 

The  answer  stated  that  the  taxes  had  been  in  de- 
fault since  1893.  It  is  contended  that  this  allegation, 
coupled  with  a  certain  condition  in  the  mortgage,  ma- 
tured the  debt  in  1893,  and  that,  more  than  five  years 
having  elapsed  before  the  filing  of  the  answer,  the  de- 
fendant's cause  of  action  was  barred  by  the  statute  of 
limitations.    The  condition  referred  to  reads: 

"The  said  first  parties  agree  to  pay  all  taxes  and 
assessments  levied  on  said  premises  when  the  same  are 
due,  and  if  not  so  paid  the  holder  of  this  mortgage 
may,  without  notice,  declare  the  whole  sum  of  money 
herein  secured  due  and  payable  at  once,  or  may  elect 
to  pay  such  taxes  and  assessments  and  be  entitled  to 
interest  on  the  same  at  the  rate  of  ten  per  cent,  per 
annum  until  paid,  and  this  mortgage  shall  stand  as 
security  for  the  amount  so  paid,  with  such  interest; 
but  whether  the  holder  of  this  mortgage  elect  to  pay 
such  taxes  and  assessments  or  not,  it  is  distinctly  un- 
derstood that  the  holder  hereof  may  immediately  cause 
the  mortgage  to  be  foreclosed  and  shall  be  entitled  to 
immediate  possession  of  the  premises  and  the  rents, 
issues  and  profits  thereof." 
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If  the  question  depended  upon  a  construction  of  this 
provision  alone  we  would  hold  that  the  statute  did  not 
commence  to  run  until  the  holder  of  the  mortgage  de- 
clared the  debt  due.  The  holder  of  the  note  and  mort- 
gage might  have  declared  the  debt  due  and  payable 
upon  such  default,  but  he  was  not  compelled  to  do  so, 
and  until  he  exercised  this  right  the  statute  of  limita- 
tions would  not  start.  Two  things  had  to  transpire  in 
order  to  start  the  statute  of  limitations — ^first,  a  de- 
fault in  the  pasonent  of  taxes;  and  second,  a  declara- 
tion of  the  holder  of  the  mortgage  that  he  had  elected 
to  take  advantage  of  the  default.  That  this  is  the  cor- 
rect construction  of  this  provision  is  too  apparent  to 
become  a  subject  of  serious  controversy,  especially 
when  read  with  the  following  condition  in  the  note : 

"If  default  be  made  in  the  payment  of  any  interest 
notes  or  any  portion  thereof  for  the  space  of  thirty 
days  after  the  same  becomes  due  and  payable,  or  in 
the  payment  of  any  taxes  assessed  against  the  real 
estate  mortgaged  to  secure  this  loan  until  the  same 
shall  have  become  delinquent,  then  all  said  principal 
and  accrued  interest  shall,  at  the  option  of  the  legal 
holder  of  this  bond,  become  due  and  payable  without 
any  notice  of  any  kind  whatsoever." 

And  with  the  following  in  the  mortgage : 

"That  said  first  parties  agree  that  if  the  maker  of 
said  bond  shall  fail  to  pay  any  of  said  money,  either 
principal  or  interest,  within  thirty  days  after  the  same 
becomes  due,  or  to  conform  to  or  comply  with  any  of 
the  foregoing  covenants,  the  whole  sum  of  money 
herein  secured  may,  at  the  option  of  the  second  party, 
or  his  assigns,  and  without  notice,  be  declared  due  and 
payable." 

The  amended  answer  stated  the  mode  by  which  the 
defendant  acquired  possession  to  be  as  follows : 

"This  defendant  further  avers  that  for  several  years 
prior  to  the  11th  day  of  February,  1901,  the  lands  de- 
scribed in  said  petition  and  in  said  mortgage  were  va- 
cant and  unoccupied,  and  have  been  abandoned  by  the 
said  William  Chance  and  his  heirs,  and  no  taxes  were 
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paid  upon  the  same  by  any  of  the  owners  since  1893, 
and  said  lands  were  sold  for  the  taxes  of  1893. 

"This  defendant  further  avers  that  on  the  11th  day 
of  February,  1901,  being  the  owner  and  holder  of  the 
note  and  mortgage  above  referred  to,  and  no  part  of 
the  principal  having  been  paid,  and  no  part  of  the  in- 
terest having  been  paid,  in  1895,  and  believing  that 
said  lands  had  been  abandoned  by  the  owners,  he  went 
into  the  peaceable  possession  thereof  for  the  purpose 
of  better  securing  the  indebtedness  due  him  upon  said 
note  and  mortgage,  which  were  then  a  valid  and  sub- 
sisting lien  upon  the  lands,  prior  and  superior  to  all 
others,  and  that  afterward  he  paid  up  all  the  taxes 
past  due  upon  said  real  estate,  and  has  since  paid  all 
taxes  and  assessments  levied  upon  said  lands  as  the 
same  became  due,  said  taxes  so  paid  by  him  amounting 
to  the  sum  of  $200;  that  ever  since  the  11th  day  of 
February,  1901,  the  defendant  has  been,  and  now  is, 
in  the  actual  and  exclusive  possession  of  said  real 
estate  as  the  mortgagee  and  owner  and  holder  of  said 
note  and  mortgage,  claiming  and  now  claims  the  right 
in  said  lands  of  a  mortgagee  in  possession.'* 

The  defendants  in  error  contend  that  before  the 
holder  of  a  mortgage  can  invoke  the  defense  of  a 
"mortgagee  in  possession,"  in  an  action  of  ejectment, 
he  must  show  that  he  took  possession  under  his  mort- 
gage with  the  consent  of  the  owner  of  the  land.  They 
also  contend  that  the  answer  shows  that  no  such  con- 
sent was  obtained;  that,  therefore,  the  entry  was  un- 
lawful ;  and  that  an  equitable  defense  cannot  be  predi- 
cated upon  an  unlawful  act.  The  decisions  of  this 
court,  where  the  defense  of  a  mortgagee  in  possession 
has  been  made,  do  not  sustain  the  contention  that  the 
possession  must  have  been  acquired  with  the  consent 
of  the  owner.  In  Kdso  v.  Norton,  65  Kan.  778,  70 
Pac.  896,  93  Am.  St.  Rep.  308,  the  mortgagee  got  pos- 
session under  a  void  foreclosure  sale,  and  it  was  held 
that  he  was  a  mortgagee  in  possession.  The  facts  in 
the  case  of  Stouffer  v.  Hdrlan,  68  Kan.  135,  74  Pac 
610,  64  L.  R.  A.  320,  104  Am.  St.  Rep.  396,  were  sub- 
stantially the  same,  and  it  was  again  held  that  the 
mortgagee  was  entitled  to  the  rights  of  a  mortgagee 
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in  possession.  In  Rogers  v.  Benton,  39  Minn.  39,  38 
N.W.  765,  12  Am.  St.  Rep.  613,  it  was  said  that  where 
the  mortgaged  land  had  been  abandoned  and  the  mort- 
gagee had  gone  peaceably  and  quietly  into  possession, 
the  owner  could  not  maintain  ejectment  until  he  paid 
the  mortgage  lien,  and  that  abandonment  is  an  im- 
plied assent  that  the  mortgagee  may  take  possession 
under  his  mortgage.  In  Cooke  v.  Cooper  et  al.,  18  Ore. 
142,  22  Pac.  945,  7  L.  R.  A.  273,  17  Am.  St.  Rep.  709, 
it  was  said : 

"If  he  [the  mortgagee]  can  make  a  peaceable  entry 
upon  the  mortgaged  premises  after  condition  broken, 
he  may  do  so,  and  may  maintain  such  possession 
against  the  mortgagor  and  every  person  claiming  un- 
der him  subsequent  to  the  mortgage,  subject  to  be  de- 
feated only  by  the  payment  of  his  debt."    (Page  148.) 

Whether  the  holder  of  a  mortgage  who  is  in  posses- 
sion is  entitled  to  make  the  defense  of  a  ''mortgagee 
in  possession,"  after  condition  broken,  depends  upon 
the  equities  of  each  case.  No  general  rule  applicable 
alike  to  all  cases  can  be  stated,  except  where  the  mort- 
gagee eaters  under  an  express  agreement  with  the 
owner.  I  Of  course,  if  he  obtain  possession  by  force, 
intimidation,  deceit,  or  fraud,  a  court  of  equity  will 
not  permit  him  to  profit  thereby.  But  where,  after 
condition  broken,  the  land  is  unoccupied,  and  he  en- 
ters peaceably,  a  court  of  equity  will  not  eject  him  at 
the  suit  of  the  owner  until  his  lien  upon  the  land 
shall  have  been  satisfied.  /  Such  a  rule  does  equity  be- 
tween the  parties,  and  deprives  the  owner  of  the  land 
of  no  rights.  Mr.  Justice  Mason,  speaking  for  the 
court  in  Stouffer  v.  Harlan,  68  Kan.  135,  74  Pac.  610, 
64  L.  R.  A.  320,  104  Am.  St.  Rep.  396,  said : 

"The  expression  frequently  used,  that  the  entry 
must  be  lawful,  we  interpret  to  mean  not  that  it  must 
have  been  effected  under  a  formal  right  capable  of 
enforcement  by  legal  proceedings,  but  that  it  must  not 
be  through  any  unlawful  or  wrongful  act,  upon  which 
the  mortgagee  would  be  estopped  to  found  a  right." 
(Page  145.) 
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If,  after  condition  broken,  the  premises  are  unoccu- 
pied, the  mortgagee  may,  if  he  can  do  so  peaceably, 
enter  into  the  possession  under  hi^  mortgage;  and  he 
cannot  be  ejected  therefrom  by  the  owner  until  his 
mortgage  lien  has  been  fully  satisfied.  The  land  in 
question  had  been  sold  and  deeded  for  the  taxes  of 
1893.  The  owners  had  paid  no  subsequent  taxes.  No 
interest  had  been  paid  on  the  mortgage  debt  after 
1895.  In  February,  1901,  the  land  was  unoccupied 
and  "abandoned,"  as  stated  by  defendant  in  his  an- 
swer. The  mortgagee  went  quietly  and  peaceably  into 
possession,  under  his  mortgage,  and  continued  therein 
without  objection  until  this  action  was  commenced — 
September,  1903.  The  facts  pleaded  are  ample  to  sus- 
tain the  defense  of  a  mortgagee  in  possession.  It  was 
error  therefore  to  sustain  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  demanded, 
with  instructions  to  overrule  the  demurrer. 

All  the  Justices  concurring. 

Porter,  J.,  not  sitting. 


B    m      C.  G.  Staley  v.  J.  H.  Hufford  et  al.,  as  Partners,  etc. 

No.  14,614.      (85  Pac.  763.) 
SYLLABUS  BY  THE  COURT. 

Agency  —  Commission  for  Sale  of  a  Homestead  —  Refusal  of 
Wife  to  Convey,  Where  oile  employs  a  real-estate  broker  to 
find  a  buyer  for  land  which  he  occupies  with  his  wife  as  a 
homestead,  and  the  broker  produces  a  purchaser  ready  and 
willing  to  take  the  property  upon  the  prescribed  terms,  the 
agent's  claim  for  compensation  is  not  defeated  by  the  fact 
that  a  sale  is  prevented  through  the  refusal  of  the  wife  to 
execute  a  conveyance. 

Error  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  May  12,  1906.    Affirmed. 

Chris  Ritter,  for  plaintiff  in  error. 

/.  B.  Atchison,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  C.  G.  Staley  employed  Huff  ord  &  Napier, 
real-estate  agents,  to  sell  for  a  stated  price  a  tract  of 
land,  a  part  of  which  was  occupied  by  himself  and  wife 
as  a  homestead,  or  to  arrange  a  satisfactory  exchange 
of  this  for  other  property.  The  agents  found  a  buyer, 
one  C.  A.  Martin,  who  was  ready  and  willing  to  take 
the  land  upon  terms  that  were  satisfactory  to  Staley; 
and  Staley  and  Martin  signed  a  paper  purporting  to  be 
a  contract  for  its  sale  or  exchange.  Staley's  wife  did 
not  execute  this  instrument  or  otherwise  consent  to  the 
bargain.  She  refused  to  execute  a  deed,  and  the  deal 
consequently  fell  through.  Hufford  &  Napier  sued 
Staley  for  a  commission,  and  recovered  a  judgment, 
which  it  is  the  purpose  of  this  proceeding  to  reverse. 

The  principal  contention  of  the  plaintiff  in  error  is 
that  inasmuch  as  the  contract  entered  into  by  Staley 
and  Martin  was  void  for  want  of  the  consent  of  Mrs. 
Staley  there  could  be  no  recovery  for  services  in  con- 
nection with  it,  Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac. 
431,  being  relied  upon  to  support  this  view.  The  in- 
validity of  that  contract  does  not  affect  the  matter.  It 
was  competent  for  Staley  to  employ  Hufford  &  Napier 
to  find  a  buyer  for  property  which  he  had  no  power  to 
convey,  just  as  he  might  have  employed  them  to  get 
a  bidder  for  property  which  he  did  not  own  but  which 
he  expected  to  be  able  to  control.  Having  asked  and 
received  their  services,  no  reason  is  apparent  why  he 
should  not  pay  them  therefor,  they  having  done  every- 
thing possible  on  their  part,  and  their  efforts  to  accom- 
plish a  sale  having  been  rendered  futile  by  the  inability 
of  Staley  to  procure  a  conveyance,  which  resulted  from 
no  fault  of  theirs.  The  purported  contract  signed  by 
Staley  and  Martin  is  of  no  importance  in  the  matter 
except  as  evidence  that  the  terms  of  sale  or  exchange 
negotiated  by  Hufford  &  Napier  in  fact  met  the  re- 
quirements of  Staley,  and  therefore  that  the  agents 
had  performed  the  duty  they  had  undertaken.     The 
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case  is  within  the  reason  of  the  rule  that  a  real-estate 
broker's  claim  for  commission  is  not  defeated  where 
a  sale  is  prevented  by  the  fault  of  his  employer. 

A  letter  written  by  the  agents  contained  an  expres- 
sion to  the  effect  that  they  expected  no  pay  unless  they 
made  a  trade.  This  did  not  alter  the  essential  char- 
acter of  their  contract  with  Staley,  or  affect  the  appli- 
cation of  the  rule  referred  to.  (23  A.  &  E.  Encycl.  of 
L.  919,  920.) 

Complaint  is  also  made  of  the  refusal  of  the  court 
to  permit  the  introduction  of  certain  testimony,  but 
the  offer  was  made  under  such  circumstances  that  it 
was  clearly  within  the  discretion  of  the  court  to  refuse 
to  consider  it  on  account  of  the  time  of  making  it. 
The  judgment  is  affirmed. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  Frank  M.  Campbell. 

No.  14,688.      (85  Pac.  784.) 
SYLLABUS  BY  THE  COUBT. 

1.  Criminal  LaW'— Right  to  Speedy  Trial — Delay  Occasioned  by 
an  Appeal.  The  terms  of  court  which  intervene  pending  an 
appeal  by  the  state  in  a  criminal  action  are  not  to  be  counted 
in  determining  whether  a  person  under  indictment  and  hdd 
to  bail  is  entitled  to  be  discharged  under  section  221  of  the 
code  of  criminal  procedure  (Gen.  Stat.  1901,  §  5666)  because 
not  brought  to  trial  before  the  end  of  the  third  term  of  court 
after  indictment  found  or  information  filed. 

2. Confessions — Statements  before  a  Grand  Jury,  State- 
ments and  declarations  by  a  defendant  in  a  criminal  action 
in  denial  of  guilt  while  a  witness  before  a  grand  jury  are  not 
confessions  within  the  rule  requiring  them  first  to  be  shown 
to  have  been  made  voluntarily  before  they  are  competent  evi- 
dence against  him. 

8. Testimony  in  Response  to  a  Subpcena  Not  Invokmtary 

— Waiver  of  Privilege.     The  fact  that  his  testimony  before 
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the  grand  jury  was  in  obedience  to  a  subpoena  will  not  render 
such  statements  or  declarations  involuntary.  His  rights  are 
protected  by  his  privilege  to  refuse  to  answer  when  the  an- 
swer tends  to  incriminate  him;  and  by  the  failure  to  exercise 
his  privilege  in  this  respect  his  statements  and  declarations 
become  voluntary. 

4.  Admiasunu — Voluntary  Statements  af  an  Exculpatory 

Nature,  Voluntary  statements  of  fact  made  by  a  defendant 
in  a  criminal  action,  which  do  not  tend  to  establish  his  guilt 
but  which  are  exculpatory  in  their  nature,  are  competent  evi- 
dence against  him  as  adnoissions  of  a  party. 

6.  Grand  Jurors — Disclosure  of  Evidence  Given  before 

Them,  The  language  of  section  5535  of  the  General  Statutes 
of  1901,  providing  that  ''no  grand  juror  shall  disclose  any 
evidence  given  before  the  grand  jury,  nor  the  name  of  any 
witness  who  appeared  before  them,  except  when  lawfully  re- 
quired to  testify  as  a  witness  in  relation  thereto,"  is  not 
limited  by  the  provisions  of  section  5533  of  the  General  Stat- 
utes of  1901,  permitting  such  evidence  in  certain  cases. 

6. When  Proceedings  of  Grand  Jury  May  he  Proved, 

The  secrecy  imposed  by  the  common  law  and  statutes  upon 
the  proceedings  before  a  grand  jury  will  not  prevent  the  pub- 
lic or  an  individual  from  proving  by  members  of  the  grand 
jury  in  a  court  of  justice  what  passed  before  the  grand  jury, 
when,  after  the  purpose  of  secrecy  has  been  effected,  such 
disclosure  becomes  necessary  in  the  furtherance  of  justice  or 
for  the  protection  of  public  or  individual  rights. 

7.  Statutory  Construction— StotMtc  Adopted  from  Another 
State,  The  rule  that  where  a  statute  is  adopted  from  another 
state  the  adoption  carries  with  it  the  construction  placed 
thereon  by  the  courts  of  that  state  is  a  general  rule,  to  which 
there  are  exceptions.  Where  the  statute  is  not  peculiar  to 
the  state  from  which  it  was  adopted,  but  other  states  have 
substantially  the  same  statute,  which  their  courts  have  con- 
strued differently,  and  when  the  construction  placed  upon  it 
by  the  courts  of  the  state  from  which  it  was  adopted  is  op- 
posed to  the  weight  of  reason  and  authority,  or  against  the 
general  i)olicy  of  our  laws,  such  construction  will  not  be  fol- 
lowed. 

8.  Criminal  Law — Judgment  Holding  Indictment  Sufficient — 
Law  of  the  Case,  A  former  judgment  of  this  court  holding 
an  indictment  sufficient  in  substance  is  the  law  of  the  case. 
All  questions  in  this  case  raised  by  the  motion  in  arrest  of 
judgment  are  controlled  by  the  former  decision  in  The  State 
v,  Campbell,  70  Kan.  899,  79  Pac.  1133. 

44— 73  KAN. 
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9.  Bribery — Member  of  Board  of  Education — Letting  of  Con- 
tracts, The  board  of  education  of  a  city  of  the  first  class  is 
charged  with  the  care  and  custody  of  school  buildings.  A 
member  of  such  board  who  accepts  money  as  a  bribe  to  in- 
fluence his  opinion,  judgment  and  action  in  favor  of  letting 
or  causing  to  be  let  a  contract  for  cleaning  school  buildings 
is  guilty  of  bribery,  under  section  2212  of  the  General  Stat- 
utes of  1901,  notwithstanding  the  fact  that  the  board  had 
by  resolution  referred  the  matter  of  cleaning  such  buildings 
jbo  the  superintendent  of  buildings,  who  was  an  employee  but 
not  a  member  of  the  board,  where  it  appeared  that  the  mem- 
ber charged  with  the  offense  let  the  contract  with  the  ap- 
proval of  the  superintendent  of  buildings. 

10.  Proof  of  Intent  with  Which  Money  Was  Received. 

When  the  gravamen  of  the  charge  is  the  receiving  of  money 
as  a  bribe  to  influence  the  opinion,  judgment  and  action  of 
defendant  as  a  member  of  such  board  in  causing  such  con- 
tract to  be  let,  testimony  showing  that  the  contractor  v^o 
paid  defendant  the  bribe  soon  afterward  took  a  similar  con- 
tract with  an  individual  at  a  much  lower  price  is  material 
and  competent  evidence  of  the  intent  with  which  the  money 
was  received. 

11. Check  Cashed  by  Defendant  Competent  to  Prove  Re- 
ceipt of  Money,  In  such  a  case,  where  d^endant  is  shown  to 
have  cashed  a  check  payable  to  his  order  for  the  amount  he 
is  charged  with  receiving,  drawn  by  the  person  from  whom 
it  is  charged  he  received  the  bribe,  the  check  itself  is  com- 
pet^t  evidence  against  him  to  establish  the  receipt  of  the 
money. 

12.  Criminal  Law — Calling  Witnesses — Names  Indorsed  on  In- 
dictment. In  a  criminal  action  the  state  is  not  obliged  to 
place  ui>on  the  stand  every  witness  whose  name  is  indorsed 
ui>on  the  indictment. 

18. Defendant    May    Not    Rely    upon    Witnesses   Sub- 

pwnaed  by  State,  If  the  defendant  desires  to  rely  upon  the 
attendance  of  witnesses  under  subpoena  by  the  state,  he 
may  notify  them  and  the  court  of  such  fact,  or  may  cause 
them  to  be  subpoenaed  in  his  own  behalf.  He  has  no  right 
to  rely  ui)on  the  attendance  of  a  witness  merely  because  the 
state  may  have  caused  a  subpoena  to  issue  for  such  witness. 

14.  Motion  for  New  Trial — Misconduct  of  Prosecutor- 
Effect  of  Trial  (^ouri^s  Ruling.  Ui)on  a  motion  for  a  new 
trial  on  the  ground  of  alleged  misconduct  of  the  prosecuting 
attorney  in  his  argument  to  the  jury,  affidavits  in  support 
thereof  were  contradicted  by  the  affidavit  of  the  prosecuting 
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attorney,  raising  an  issue  of  fact  as  to  what  was  said  in 
the  argument.  The  ruling  of  the  trial  court  denying  the 
motion  for  a  new  trial  will  be  considered  as  a  finding 
against  the  facts  alleged  in  the  motion. 

Appeal  from  Wyandotte  district  court;  J.  McCabe 
Moore,  judge.    Opinion  filed  May  12,  1906.    Aflarmed. 

STATEMENT. 

At  the  June  term  of  the  district  court  of  Wyandotte 
county  appellant  was  convicted  of  the  crime  of  accept- 
ing a  bribe  to  influence  his  official  action  as  a  member 
of  the  board  of  education  of  Kansas  City.  He  was 
sentenced  to  confinement  in  the  state  penitentiary  for 
a  period  of  not  less  than  one  or  more  than  seven  years. 
From  the  judgment  he  appeals. 

The  second  count  of  the  indictment  upon  which  he 
was  tried  charges  that  appellant,  while  a  member  of 
the  board  of  education  of  Kansas  City,  from  the  sixth 
ward  of  that  city,  and  while  acting  in  his  capacity  as 
a  member  of  such  board  of  education,  and  acting  under 
and  by  virtue  of  his  office  as  a  member  thereof,  did 
make,  cause  and  permit  to  be  made  a  contract  with  one 
G.  E.  Gilhaus,  whereby  it  was  agreed  that  Gilhaus 
was  to  clean  out  a  school  building  and  remove  the  mud,, 
filth  and  water  therefrom,  and  should  receive  as  com- 
pensation therefor  the  sum  of  thirty-five  dollars  per 
day  for  the  time  occupied  in  performing  the  work. 
The  count  continued : 

"And  on  or  about  the day  of  August,  1903,  in 

the  county  of  Wyandotte,  state  of  Kansas,  the  said 
Frank  M.  Campbell  did  then  and  there  unlawfully, 
feloniously,  corruptly  and  wickedly  receive  and  accept 
from  the  said  G.  E.  Gilhaus  a  large  sum  of  money,  to 
wit,  the  sum  of  four  hundred  and  twelve  dollars 
($412),  to  the  value  of  four  hundred  and  twelve  dol- 
lars ($412),  as  a  reward  for  having  given  the  vote, 
opinion,  judgment  and  action  of  the  said  Frank  M. 
Campbell  in  favor  of  letting  and  causing  to  be  let  to 
the  said  G.  E.  Gilhaus  the  said  contract,  and  as  a  re- 
ward and  bribe  for  having  wrongfully  and  unlawfully 
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permitted  and  caused  to  be  let  to  the  said  G.  E.  Gil- 
haus  the  said  contract  so  as  aforesaid  set  forth/' 

When  the  Kaw  river  flood  of  1903  subsided  the  lower 
floors  of  the  school  buildings  in  the  Armourdale  dis- 
trict were  filled  with  mud  and  filth  to  the  depth  of 
eighteen  inches.  Appellant  was  a  member  of  the  board 
of  education,  consisting  of  six  members.  At  a  meeting 
of  the  board  the  matter  of  arranging  for  the  cleaning 
of  these  buildings  was  referred  to  the  superintendent 
of  buildings,  one  Biscomb,  who  was  not  a  member  of 
the  board.  Afterward  Biscomb  consulted  and  acted 
with  appellant  and  C.  M.  Bowles,  another  member  of 
the  board,  in  reference  to  the  work  and  in  letting  the 
contract.  Appellant  lived  in  the  flooded  district,  and 
by  consent  of  Biscomb  and  Bowles  took  the  lead  in 
making  arrangements  for  having  the  work  done.  He 
saw  G.  E.  Gilhaifs,  who  was  engaged,  under  the  style 
of  the  Gilhaus  Manufacturing  Company,  in  doing  simi- 
lar work,  and  arranged  with  him  to  pump  out  these 
buildings,  at  a  price  agreed  upon  of  thirty-five  dollars 
per  day  for  whatever  time  was  required  to  do  the  work. 
Appellant  introduced  Gilhaus  to  Biscomb  the  day  that 
the  work  of  pumping  was  begun,  and  after  the  build- 
ings were  cleaned  took  the  bill  of  the  Gilhaus  Manu- 
facturing Company  for  the  work  to  Biscomb  to  have 
the  latter  certify  to  it.  With  some  changes  the  bill 
was  certified  by  Biscomb,  and,  on  August  3,  allowed 
by  the  board,  and  a  warrant  was  drawn  for  $988.75, 
payable  to  the  company.  It  is  not  shown  what  date 
the  warrant  was  received  by  Gilhaus,  but  it  appears  to 
have  been  paid  some  days  after  its  date.  On  the  11th 
of  August  Gilhaus  gave  to  appellant  the  check  of  the 
Gilhaus  Manufacturing  Company  for  $412,  and  on  the 
same  day  appellant  cashed  it  at  the  bank  upon  which 
it  was  drawn. 

It  appeared  from  the  testimony  of  one  witness  that 
some  time  after  the  work  at  the  school  buildings  was 
completed  Gilhaus  removed  the  mud  and  filth  from  a 
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building  in  the  flooded  district  belonging  to  the  witness, 
and  that  the  price  agreed  upon  was  $7.45  per  day. 

It  was  claimed  by  appellant  that  the  personal  trans- 
action with  Gilhaus  had  no  connection  with  the  con- 
tract for  cleaning  the  school  buildings;  that  the 
$412  was  in  pasonent  for  a  certain  steam  valve  sold 
by  appellant  to  Gilhaus  after  the  work  in  the  school 
buildings  had  been  begun.  He  claimed  that  he  had, 
some  five  years  before  then,  invented  the  steam  valve, 
and  had  applied  for  a  patent  on  it,  but  the  patent 
had  never  been  granted  through  delays,  and  that  he 
sold  to  Gilhaus  the  valve  and  the  right  to  use  and  manu- 
facture it. 

C.  C.  Coleman,  attorney-general,  for  The  State. 
Hald  &  Maker y  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  appellant  contends  that  the  trial 
court  erred  in  refusing  to  discharge  him,  for  the  rea- 
son that  more  than  three  terms  of  court  had  elapsed 
since  the  indictment  was  filed.  The  grand  jury  re- 
turned th^  indictment  on  January  25,  1904.  At  the 
next  regular  term  of  the  court,  which  was  the  March 
term,  appellant's  motion  to  quash  the  indictment  was 
allowed.  The  state  appealed  from  that  decision,  and, 
on  February  11,  1905,  the  judgment  of  the  court  was 
reversed,  and  the  cause  remanded  for  another  trial. 
(T}ie  State  v.  Campbell,  70  Kan.  899,  79  Pac.  1133.) 
By  section  5666  of  the  General  Statutes  of  1901  it  is 
provided  as  follows : 

"If  any  person  under  indictment  or  information  for 
any  offense,  and  held  to  answer  on  bail,  shall  not  be 
brought  to  trial  before  the  end  of  the  third  term  of  the 
court  in  which  the  cause  is  pending  which  shall  be  held 
after  such  indictment  found  or .  information  filed,  he 
shall  be  entitled  to  be  discharged  so  far  as  relates  to 
such  offense,  unless  the  delay  happen  on  his  application 
or  be  occasioned  by  the  want  of  time  to  try  such  cause 
at  such  third  term." 
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By  section  5665  it  is  provided  that  if  the  person  in- 
dicted be  committed  to  prison  and  not  brought  to  trial 
before  the  end  of  the  second  term  after  the  indictment 
is  filed  he  shall  be  discharged.  The  appellant  here 
was  admitted  to  bail  immediately  after  his  arrest,  and 
therefore  his  case  falls  under  section  5666,  supra. 
Counsel  for  the  state  contends  that,  the  delay  having 
been  caused  by  the  erroneous  ruling  of  the  district 
court  upon  appellant's  motion  to  quash,  appellant  was 
himself  responsible  for  it,  and  it  comes  within  the  ex- 
ception in  the  statute  as  one  which  happened  on  his 
application.  On  the  other  hand  it  is  argued:  (1)  That 
the  delay  was  the  result  of  the  state's  appeal,  not 
caused  by  any  act  of  appellant;  (2)  that  the  statute 
having  excepted  certain  delays,  all  others  not  men- 
tioned are  necessarily  excluded. 

It  is  proper  here  to  refer  to  the  history  of  the  stat- 
ute insuring  to  a  person  indicted  and  imprisoned  or 
held  to  bail  a  speedy  trial.  By  considering  the  evil 
sought  to  be  remedied  we  are  better  enabled  to  con- 
strue the  statute.  When  it  was  enacted  it  followed  in 
general  terms  the  provisions  of  similar  statutes  in  the 
older  states ;  and  in  them  the  evil  sought  to  be  reme- 
died was  one  which  the  English  people  had  struggled 
against  since  before  the  days  of  magna  charta  and 
the  petition  of  right.  It  recalls  the  days  of  tyranny 
and  despotism,  when  men  were  allowed  to  lie  in  dun- 
geons for  long  periods  without  even  an  opportunity  to 
know  the  nature  of  the  charge  against  them.  A  speedy 
trial  for  all  accused  persons  was  one  of  the  things  in- 
sisted upon  by  the  people  of  England  in  the  first  bill 
of  rights,  and  English  laws  have  jealously  guarded  the 
right  from  that  time.  It  is  provided  for  in  the  first  ten 
commandments  of  the  federal  constitution,  being  em- 
bodied in  the  sixth  of  the  ten  amendments  submitted 
by  the  first  congress.  The  guaranty  of  the  federal  con- 
stitution, however,  has  been  held  not  to  apply  to  acts  of 
the  legislatures  of  the  several  states  or  to  state  courts. 
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{Fox  V.  The  State  of  Ohio,  46  U.  S.  410, 12  L.  Ed.  213; 
Murphy  v.  The  People,  2  Cow.  [N.  Y.]  815.) 

The  same  provision  or  one  similar  is  found  in  the 
constitutions  of  most  of  the  states.  It  is  a  part  of  sec- 
tion 10  of  our  bm  of  rights.  (Gen.  Stat  1901,  §  92.) 
The  statute  is  for  the  purpose  of  carrying  into  effect 
this  provision  of  the  constitution.  It  was  never  in- 
tended to  apply  to  the  facts  in  a  case  like  the  one  at 
bar.  Here  there  was  no  laches  or  delay  on  the  part  of 
the  state,  within  the  spirit  and  intention  of  the  statute. 
The  state  was  doing  all  within  its  power  to  bring  the 
appellant  to  a  speedy  trial.  A  trial  was  begun,  a  mo- 
tion to  quash  allowed^  and  the  state  appealed.  This 
statute  must  be  construed  with  the  one  giving  to  the 
state  the  right  to  appeal  from  a  judgment  allowing  a 
motion  to  quash  the  indictment.  (Crim.  Code,  §  283; 
Gen.  Stat.  1901,  §  5721.)  To  hold  as  appellant  contends 
would  deny  to  the  state  all  benefit  of  the  appeal,  which 
the  statute  expressly  gives.  This  cannot  be  the  law. 
The  appeal  deprived  the  trial  court  of  power  to  pro- 
ceed further  until  it  was  determined,  and  in  effect  it 
held  in  abeyance  the  provisions  of  section  5666.  Even 
though  appellant  had  been  in  prison,  unable  to  furnish 
bail,  while  the  appeal  was  undetermined,  his  right  to 
a  speedy  trial  under  this  section  would  have  been  in 
no  manner  infringed. 

In  People  v.  Giesea,  63  Cal.  345,  the  same  question 
arose,  and  the  supreme  court  reversed  an  order  dis- 
charging the  prisoner.    The  court  said : 

"We  are  of  opinion  that  the  case  of  the  defendant 
does  not  come  within  the  provisions  of  the  section 
above  referred  to.  That  section  has  no  application 
where  the  prisoner  has  demurred  to  the  indictment, 
the  demurrer  sustained,  the  effect  of  which  ruling  had 
to  be  gotten  rid  of  by  an  appeal."   (Page  346.) 

(See,  also,  Marzen  v.  The  People,  190  111.  81,  60 
N.  E.  102;  People  v.  Limdin,  120  Cal.  308,  52  Pac.  807; 
Patterson  v.  State,  50  N.  J.  Law,  421,  14  Atl.  125; 
State  V.  Conrow,  13  Mont.  552,  35  Pac.  240.) 
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It  is  claimed  that  the  court  erred  in  allowing:  mem- 
bers of  the  grand  jury  which  indicted  appellant  to  tes- 
tify to  statements  made  by  him  while  a  witness  before 
the  grand  jury.  It  is  contended  (1)  that  before  such 
testimony  was  competent  the  state  should  have  shown 
that  the  statements  of  appellant  were  voluntary,  and 
(2)  that  members  of  a  grand  jury  are  prohibited  by 
statute  from  testifying  as  to  what  a  witness  before 
that  body  has  sworn  to,  except  for  the  purpose  of  im- 
peacning  his  statements  made  in  court  or  in  a  case 
where  the  witness  is  being  prosecuted  for  perjury. 

In  its  testimony  in  chief  the  state  introduced  four 
members  of  the  grand  jury  which  returned  the  indict- 
ment, and  proved  by  them  certain  statements  made  by 
appellant  while  a  witness  before  the  grand  jury.  These 
statements  were  to  the  effect  that  appellant  made  the 
contract  with  Gilhaus ;  that  the  $412  was  paid  to  him 
for  the  steam  valve  sold  to  Gilhaus  after  the  contract 
was  made  for  cleaning  the  school  buildings;  that  he 
had  invented  the  valve ;  and  further  statements  in  ref- 
erence to  his  efforts  to  procure  letters  patent  for  it, 
his  account  of  the  loss  of  certain  correspondence  with 
his  patent  attorneys,  and  as  to  his  procuring  from  Gil- 
haus the  valve  to  be  used  in  his  defense  against  the 
charges  made.  When  this  evidence  was  offered  counsel 
for  appellant  objected,  and  the  following  took  place: 

Ques.  "What  did  Mr.  Campbell  say  in  his  examina- 
tion before  the  grand  jury  as  to  who  had  employed 
Mr.  Gilhaus?" 

Mr.  Wooley :  "I  object  to  that  as  incompetent;  testi- 
mony taken  before  the  grand  jury  cannot  be  reiterated 
by  the  grand  juror.  They  are  attempting  to  make  out 
their  case  in  chief  by  hearsay  testimony,  taken  before 
the  grand  jury  in  an  ex  parte  proceeding." 

The  court:  "Of  course  statements  by  a  defendant 
are  different  from  statements  by  other  witnesses.  Was 
that  voluntary  testimony,  or  was  he  compelled  to  go 
there;  that  might  make  a  difference?" 

Mr.  Wooley:   "He  was  brought  there  by  subpoena." 

Mr.  Coleman :   "I  do  not  think  there  is  anything  in 
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the  objection.  The  witness  comes  before  the  grand 
jury,  and  he  is  there  as  a  witness  generally  in  the  in- 
vestigation of  violations  of  the  law.  He  is  supposed 
to  tell  the.  truth." 

Mr.  Wooley:  "No  proper  foundation  is  laid  here  for 
the  introduction  of  testimony  of  a  grand  juror.  It  is 
incompetent,  at  least  at  this  time." 

Mr.  Coleman:  "It  is  competent  as  an  admission,  if 
it  amounts  to  one." 

The  court:  "It  may  have  been  voluntarily  made,  and 
competent,  if  shown  they  are  not  made  under  compul- 
sion.   He  may  answer." 

Another  objection  was  made,  as  follows: 

Mr.  Wooley:  "Objected  to  as  incompetent  for  the 
jurors  to  disclose  what  was  said  in  the  grand-jury 
room ;  and  for  the  further  reason,  he  says  his  memory 
is  refreshed  by  reading  notes  taken  by  some  one  else, 
and  not  by  some  notes  he  made  himself." 

These  objections  can  hardly  be  said  to  raise  the 
points  now  urged  by  appellant,. but  we  prefer  to  con- 
sider them  as  if  they  did.  Counsel  for  appellant  urge, 
first,  that  before  this  evidence  was  competent  the  state 
must  have  shown  that  "the  confession,  admission  or 
declaration,  it  matters  not  what  the  statements  are 
called,  were  voluntarily  made  or  given."  It  is  insisted 
that  the  same  rule  applies  to  the  admissibility  of  state- 
ments and  declarations  of  a  defendant  in  a  criminal 
action  that  obtains  in  reference  to  a  confession.  The 
distinction  between  a  confession  and  a  statement  or 
declaration  is  one  recognized  by  the  courts  and  text- 
writers,  because  it  is  a  patent  distinction  in  the  very 
nature  of  things.  The  only  reason  why  confessions 
are  sometimes  not  admitted  in  evidence  is  because  ex- 
perience has  shown  that  when  made  under  certain  cir- 
cumstances they  cannot  be  relied  upon  as  true.  It  is 
not  out  of  any  consideration  for  the  rights  of  the  party 
alleged  to  have  made  the  confession  that  it  is  excluded, 
but  simply  because  of  the  inherent  probability  of  its 
untruthfubiess  unless  .it  first  appears  to  have  been 
made  voluntarily,  and  not  under  the  influence  of  fear 


Digitized  by  VnOOQ IC 


698  SUPREME  COURT  OF  KANSAS. 

The  State  v.  Campbell. 

or  duress  occasioned  by  threats  or  hope  of  immunity 
by  reason  of  promises. 

''A  'confession/  in  a  legal  sense,  is  restricted  to  an 
acknowledgment  of  guilt  made  by  a  person  after  an 
offense  has  been  committed,  and  does  not  apply  to  a 
mere  statement  or  declaration  of  an  independent  fad; 
from  which  such  guilt  may  be  inferred."  (State  v. 
ReinhaH,  26  Ore.  466,  477,  38  Pac.  822.) 

In  the  case  of  State  v.  "Gilman,  51  Me.  206,  it  was 
said: 

"The  declarations  of  accused  persons  are  not  neces- 
sarily confessions,  but  generally,  on  the  other  hand, 
they  are  denials  of  guilt,  and  consist  in  attempts  to 
explain  circumstances  calculated  to  excite  suspicion." 
(Page  225.) 

In  volume  1  of  Wigmore  on  Evidence,  section  821, 
the  author  says : 

".  .  .  (3)  An  acknowledgment  of  a  subordinate 
fact,  not  directly  involving  guilt,  or,  in  other  words, 
not  essential  to  the  crime  charged,  is  not  a  confession; 
because  the  supposed  ground  of  untrustworthiness  of 
confessions  is  that  a  strong  motive  impels  the  accused 
to  expose  and  declare  his  guilt  as  the  price  of  purchas- 
ing immunity  from  present  pain  or  subsequent  punish- 
ment; and  thus,  by  hypothesis,  there  must  be  some 
quality  of  guilt  in  the  fact  acknowledged.  Confessions 
are  thus  only  one  species  of  admissions;  and  all  other 
admissions  than  those  which  directly  touch  the  fact  of 
guilt  are  without  the  scope  of  the  peculiar  rules  affect- 
ing the  use  of  confessions." 

"When  a  person  only  admits  certain  facts  from 
which  the  jury  may  or  may  not  infer  guilt,  there  is  no 
confession."  (Covington  v.  The  State  of  Georgia,  79 
Ga.  687,  690,  7  S.  E.  153.) 

"A  confession  of  guilt  is  an  admission  of  the  crimi- 
nal act  itself,  not  an  admission  of  a  fact  or  circum- 
stance from  which  guilt  may  be  inferred."  (The  State 
V.  Red,  53  Iowa,  69,  74,  4  N.  W.  831.) 

One  of  the  early  cases  in  point  is  Hendriekson  v. 
The  People,  10  N.  Y.  13,  61  Am.  Dec  721.    The  ap- 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906.  699 

The  State  v.  Campbell. 

pellant  was  charged  with  murder.  His  testimony  given 
before  a  coroner's  inquest  previous  to  his  arrest  was 
held  to  be  competent  against  him.  The  court  there 
said: 

''His  statement  as  a  witness  was  in  no  respect  an 
admission  of  guilt.  On  the  contrary,  it  was  a  denial 
of  material  facts  attempted,  on  his  trial,  to  be  estab- 
lished by  other  witnesses.  His  testimony  was  calcu- 
lated to  ward  off  suspicion  from  himself,  not  to  at- 
tract it  toward  him."   (Page  22.) 

It  also  held : 

"The  general  rule  is,  that  all  a  party  has  said,  which 
is  relevant  to  the  questions  involved  in  the  trial,  is  ad- 
missible in  evidence  against  him.  The  exceptions  to  this 
rule  are  where  the  confession  has  been  drawn  from  the 
prisoner  by  means  of  a  threat  or  a  promise,  or  where 
it  is  not  voluntary,  because  obtained  compulsorily  or 
by  improper  influence."   (Page  21.) 

On  the  competency  of  a  defendant's  admissions  gen- 
erally, see  The  State  v.  Inman,  70  Kan.  894,  79  Pac. 
162.  The  question  whether  the  statement  is  voluntary 
or  an  involuntary  one  does  not  depend  upon  the  fact 
of  the  witness's  being  under  a  subpoena.  (The  State 
V.  Finch,  71  Kan.  798,  81  Pac.  494.)  He  may  protect 
himself,  if  he  sees  fit,  by  refusing  to  answer  because 
the  answer  tends  to  incriminate  him.  (1  Greenl.  Ev., 
16th  ed.,  §  225.) 

In  the  case  of  The  State  v.  Finch,  supra,  appellant 
was  charged  with  manslaughter,  and  his  testimony 
given  at  the  coroner's  inquest  in  pursuance  to  a  sub- 
poena was  held  admissible.  In  that  case,  as  in  this, 
appellant  relied  upon  some  expressions  in  The  State 
V.  Taylor,  36  Kan.  329, 13  Pac.  550,  and  the  court  said : 
"But  that  case  [The  State  v.  Taylor]  is  not  an  au- 
thority that  testimony  given  under  a  subpoena  and 
without  compulsion  and  duress  is  inadmissible." 
(Page  798.) 

The  case  of  State  v.  Broughton,  7  Ired.  Law  (N.  C.) 
96,  45  Am.  Dec.  507,  is  a  leading  one  which  is  in  point. 
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The  person  on  trial  had  testified  before  the  grand  jury 
that  indicted  him,  and  his  statements  before  the  jury 
were  held  admissible.  It  was  there  said : 

"The  counsel  for  the  prisoner  took  the  further 
ground  here,  that  it  was  incompetent  to  prove  the  evi- 
dence of  the  prisoner,  because  it  was  in  the  nature  of 
a  confession,  which,  compelled  by  an  oath,  was  not 
voluntary.  It  is  certainly  no  objection  to  the  evidence, 
merely,  that  the  statement  of  the  prisoner  was  given 
by  him  as  a  witness  under  oath.  He  might  have  re- 
fused to  answer  questions,  when  he  could  not  do  so 
without  criminating  himself;  and  the  very  ground  of 
that  rule  of  law  is,  that  his  answers  are  deemed  volun- 
tary and  may  be  used  afterward  to  criminate  or  charge 
him  in  another  proceeding,  and  such  is  clearly  the  law. 
.  .  .  But  it  is  altogether  a  mistake  to  call  this  evi- 
dence of  a  confession  by  the  prisoner.  It  has  nothing 
of  that  character.  It  was  not  an  admission  of  his  own 
guilt,  but,  on  the  contrary,  an  accusation  of  another 
person.  That  it  was  preferred  on  oath  in  no  way  de- 
tracts from  the  inference  that  may  be  drawn  from  it 
unfavorably  to  the  prisoner,  as  being  a  false  accusa- 
tion against  another,  and  thus  furnishing,  with  other 
things,  an  argument  of  his  own  guilt.  There  was,  in 
our  opinion,  no  error  in  receiving  the  evidence." 
(Pages  100,  101.) 

In  Hendrickson  v.  The  People,  10  N.  Y.  13,  61  Am, 
Dec.  721,  it  was  said : 

"It  is  now  regarded  as  a  well-settled  rule,  and  recog- 
nized in  the  elementary  books,  that  where  a  witness 
answers  questions  upon  examination  on  a  trial  tending 
to  criminate  himself,  and  to  which  he  might  have  de- 
murred, his  answers  may  be  used  for  all  purposes. 
.  •  •  Such  answers  are  deemed  voluntary,  bwause 
the  witness  may  refuse  to  answer  any  question  tending 
to  criminate  him.  .  .  .  Independent  of  any  sup- 
posed authority,  I  do  not  see  how,  upon  principle,  the 
evidence  of  a  witness,  not  in  custody  and  not  charged 
with  crime,  taken  either  on  a  coroner's  inquest  or  be- 
fore a  committing  magistrate  or  a  grand  jury,  could 
be  rejected."    (Pages  27,  29.) 

In  the  celebrated  case  of  People  v.  Molineux,  168  N. 
Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193,  defendant  at- 
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tended  the  inquest  in  obedience  to  a  subpoena  and  testi- 
fied under  a  threat  of  punishment  for  contempt  if  he 
refused.  His  testimony  was  held  admissible  notwith- 
standing: he  was  not  advised  of  his  rights  when  it  was 
given,  it  being  shown  that  he  was  not  under  arrest  or 
formally  accused  of  the  crime.  The  court  in  the  opin- 
ion said : 

"The  law  presumes  that  a  party  who  is  called  upon 
to  testify  as  a  mere  witness  knows  his  rights.  He  may 
decline  to  testify  to  anything  that  may  tend  to  incrimi- 
nate him.  This  the  defendant  could  have  done  had  he 
chosen  to  claim  his  privilege.  Having  failed  to  do  so 
he  cannot  now  complain."     (Page  333.) 

''A  confession  receivable  in  evidence,  only  after 
proof  that  it  was  made  voluntarily,  is  restricted  to  an 
acknowledgment  of  the  defendsoit's  guilt,  and  the 
word  does  not  apply  to  a  statement  made  by  the  de- 
fendant of  facts  which  tend  to  establish  his  guilt." 
{Taylor  v.  State,  37  Neb.  788,  56  N.  W.  623,  syllabus.) 

To  the  same  effect  see  The  People  v.  Mondon,  103 
N.  Y.  211,  8  N.  E.  496,  57  Am.  Rep.  709;  People  v. 
Chapleau,  121  N.  Y.  266,  24  N.  E.  469;  Wilson  v.  The 
State,  110  Ala.  1,  20  South.  415,  55  Am.  St.  Rep.  17 ; 
State  V.  Coffee,  56  Conn.  399,  16  Atl.  151 ;  People  v. 
Hickman,  113  Cal.  80,  45  Pac.  175 ;  People  v.  Partem, 
49  Cal.  632. 

Tested  by  these  well-established  rules,  how  can  it  be 
said  that  the  statements  of  appellant  before  the  grand 
jury  amounted  to  a  confession?  They  were  made  in 
positive  denial  of  guilt,  and  for  the  purpose  of  excul- 
pating himself.  He  admitted  the  making  of  the  con- 
tract with  Gilhaus;  there  was  no  guilt,  no  crime,  no 
offense  in  that.  He  admitted  the  receipt  of  $412  from 
Gilhaus,  but  if  the  story  he  told  was  true,  and  this 
money  was  in  payment  pf  the  purchase-price  of  the 
steam  valve  which  he  had  sold  to  Gilhaus,  there  was  no 
offense  in  that.  No  statement  by  itself  amounted  to 
an  acknowledgment  of  guilt;  nor  could  his  guilt  be 
necessarily  inferred  by  the  jury  from  all  his  statements 
taken  together. 
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The  constitutional  right  which  every  man  has  to  re- 
fuse to  answer  any  question  that  may  incriminate  him 
seems,  in  these  days  of  ''inmiunity  pleas/'  to  be  fully 
recognized  and  appreciated.  It  furnishes  ample  pro- 
tection, and  does  not,  in  our  opinion,  require  reenforce- 
ment  by  the  adoption  of  the  rule  contended  for  by  the 
appellant. 

The  second  ground  upon  which  it  is  contended  that 
this  testimony  was  incompetent  is  that  the  statutory 
as  well  as  the  common-law  rules  prohibit  a  grand  juror 
from  disclosing  the  testimony  of  a  witness  before  that 
body,  except  for  two  purposes:  (1)  To  prove  whether 
the  testimony  of  such  witness  before  the  grand  jury  is 
consistent  with  or  different  from  his  testimony  before 
the  court;  (2)  upon  a  complaint  against  such  person 
for  perjury,  or  upon  his  trial  for  that  offense. 

Section  91  of  the  code  of  criminal  procedure  (Gen. 
Stat  1901,  §  5533)  reads  as  follows: 

"Members  of  the  grand  jury  may  be  required  by  any 
court  to  testify  whether  the  testimony  of  a  witness  ex- 
amined before  such  grand  jury  is  consistent  with  or 
different  from  the  evidence  given  by  such  witness  be- 
fore such  court;  and  they  may  also  be  required  to  dis- 
close the  testimony  given  before  them  by  any  person 
upon  a  complaint  against  such  person  for  perjury,  or 
upon  his  trial  for  such  offense." 

Section  93  of  the  code  of  criminal  procedure  (Gen. 
Stat.  1901,  §  5535)  is  as  follows: 

"No  grand  juror  shall  disclose  any  evidence  given 
before  the  grand  jury,  nor  the  name  of  any  witness 
who  appeared  before  them,  except  when  lawfully  re- 
quired to  testify  as  a  witness  in  relation  thereto;  nor 
shall  he  disclose  the  fact  of  any  indictment  having 
been  found  against  any  person  for  felony,  not  in  actual 
confinement,  until  the  defendant  shall  have  been  ar- 
rested thereon.  Any  juror  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor.'' 

These  sections  first  appear  in  our  statutes  in  the  Laws 
of  1855  (Stat.  Kan.  Ter.  1855,  ch.  129,  art.  3,  §§15, 
17),  and  have  been  subsequently  reenacted  without 
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change.  It  is  historical  that  the  territorial  legislature 
of  1855,  often  referred  to  as  the  "bogus  legislature," 
adopted  the  entire  statutes  of  Missouri,  substituting 
the  word  "territory"  for  "state,"  and  making  some 
other  slight  changes  where  it  was  found  necessary. 
These  sections  had  been  construed  by  the  supreme 
court  of  Missouri  in  the  case  of  Tindle  v.  Nichols,  20 
Mo.  326,  decided  in  January,  1855,  and  it  is  now  con- 
tended that  we  are  bound  by  the  judicial  construction 
placed  thereon.  In  the  Tindle  case,  which  was  an  ac- 
tion for  slander,  defendant  justified,  and  answered  that 
plaintiff  had  sworn  falsely  in  a  certain  matter  before 
the  grand  jury.  On  the  trial  defendant  sought  to  prove 
by  members  of  the  grand  jury  what  the  witness  had 
testified.  The  court  held  that  inasmuch  as  section  91 
(Gen.  Stat.  1901,  §  5533)  specified  two  classes  of  cases 
in  which  a  grand  juror  may  be  required  to  disclose 
such  testimony,  it  followed  that  all  other  cases  not 
enumerated  were  excluded,  and  that  the  words  of  sec- 
tion 93  (Gen.  Stat.  1901,  §  5535),  "when  lawfully  re- 
quired to  testify  as  a  witness  in  relation  thereto," 
had  reference  only  to  those  two  exceptions. 

We  recognize  the  force  of  the  rule  that  where  one 
state  adopts  a  statute  from  another  state  it  adopts  the 
construction  placed  thereon  by  the  courts  of  that  state. 
But  this  is  a  general  rule,  to  which  there  are  numerous 
exceptions.  It  is  not  an  absolute  rule.  In  Dixon  v. 
Ricketta,  26  Utah,  215,  72  Pac.  947,  it  was  said : 

"It  is  a  general,  though  not  a  binding,  rule  of  statu- 
tory construction,  that  where  the  provisions  of  a  stat- 
ute have  received  judicial  construction  in  one  state,  and 
it  is  then  adopted  in  another  state,  it  is  adopted  with 
the  construction  so  given  it."    (Syllabus.) 

(See,  also,  Davis  Iron  Wks.  Co.  v.  White,  31  Colo.  82, 
71  Pac.  384;  Cotdam  v.  DovU,  4  Utah,  267,  9  Pac.  568.) 

Endlich  on  the  Interpretation  of  Statutes,  section 

871,  says: 

"Whilst  admitting  that  the  construction  put  upon 
such  statutes  by  the  courts  of  the  state  from  which 
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they  are  borrowed  is  entitled  to  respectful  considera- 
tion, and  that  only  str6ng:  reasons  will  warrant  a  de- 
parture from  it,  its  binding:  force  has  been  wholly  de- 
nied, and  it  has  been  asserted  that  a  statute  of  the  kind 
in  question  stands  upon  the  same  footing  and  is  sub- 
ject to  the  same  rules  of  interpretation  as  any  other 
legislative  enactment.  And  it  is  manifest  that  the  im- 
ported construction  should  prevail  only  in  so  far  as  it 
is  in  harmony  with  the  spirit  and  policy  of  the  general 
legislation  of  the  home  state,  and  should  not,  if  the 
language  of  the  act  is  fairly  susceptible  of  another 
interpretation,  be  permitted  to  antagonize  other  laws 
in  force  in  the  latter,  or  to  conflict  with  its  settled 
practice." 

"Thus  it  has  been  held  that  the  presumption  will  not 
be  indulged  where  other  jurisdictions  having  the  iden- 
tical or  substantially  the  same  provision  had,  almost 
without  exception,  given  to  the  language  a  different 
construction  long  prior  to  the  adoption  in  question." 
(26  A.  &  E.  Encycl.  of  L.  703.) 

It  has  been  held  that  where  the  statute  is  not  pe- 
culiar to  the  state  from  which  it  was  adopted,  but  other 
states  have  substantially  the  same  statute,  which  their 
courts  have  construed  differently,  and  when  the  con- 
struction placed  upon  it  by  the  courts  of  the  state  from 
which  it  was  taken  is  contrary  to  the  weight  of  au- 
thority, the  decision  is  not  binding.  In  Coad  v.  Cowhick 
et  al,  d  Wyo.  316,  63  Pac.  584,  87  Am.  St.  Rep.  953,  the 
court,  construing  a  statute  adopted  from  Ohio,  refused 
to  follow  a  decision  of  the  latter  court  holding  a  judg- 
ment not  a  lien  upon  after-acquired  lands  of  the  judg- 
ment debtor.  The  reasons  stated  by  the  Wyoming 
court  were  that  the  statute  under  consideration  was  not 
peculiar  to  Ohio,  as  other  states  had  similar  provisions, 
using  the  identical  words  or  language  the  same  in  sub- 
stance, and  because  it  considered  the  decision  of  the 
Ohio  court  to  be  opposed  to  the  best  reasoning  and  the 
weight  of  authority.  In  volume  3  of  Current  Law, 
page  739,  it  is  said : 

"A  statute  copied  from  a  similar  statute  of  another 
state  is  presumed  to  be  adopted  with  the  construction 
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it  had  already  received.  The  presumption,  however, 
is  not  conclusive,  and  where  the  same  provision  exists 
in  several  states,  there  is  no  presumption  that  the  con- 
struction of  any  particular  state  was  in  view." 

The  question  before  us,  however,  is  not  whether  this 
statute  was  in  fact  adopted  from  Missouri,  about  which 
there  can  be  no  dispute,  but  whether  we  should  be 
bound  by  the  Missouri  court's  interpretation  of  it.  To 
regard  ourselves  as  bound  absolutely  by  that  construc- 
tion would  give  it  greater  weight  than  if  it  had  been 
the  decision  of  this  court  originally,  in  which  case  the 
right  and  duty  of  this  court  to  disregard  it  would  not 
be  denied,  if  upon  reexamination  it  should  be  found 
opposed  to  the  better  reasoning,  in  conflict  with  the 
great  weight  of  authority,  or  not  in  harmony  with  the 
spirit  and  policy  of  our  laws. 

The  exact  question  decided  in  the  Tindle  case  (Tindle 
V.  Nichols,  20  Mo.  326)  has  been  the  subject  of  much 
discussion  by  the  courts.  In  some  of  the  states  there 
are  no  statutory  prohibitions,  and  the  decisions  are 
placed  upon  the  reasoning  deduced  from  common-law 
principles ;  and  in  some  cases  it  is  made  to  turn  upon 
the  peculiar  oath  required  of  grand  jurors  by  the 
statutes.  In  many  of  the  states  the  subject  is  con- 
trolled by  statute,  and  provisions  almost  identical  with 
our  statutes  are  in  force.  The  various  statutory  pro- 
visions of  the  several  states  are  set  forth  in  a  note  to 
section  2360  of  volume  4  of  Wigmore  on  Evidence: 

From  the  time  the  grand  jury  was  first  established 
the  law  has  surrounded  its  deliberations  and  all  that 
transpired  before  it  with  secrecy.  By  the  common  law 
a  grand  jury  was  not  permitted  to  disclose  how  any 
witness  testified  before  that  body  or  how  any  member 
voted.  (12  Viner's  Abr.  20.)  The  grand  juror's  oath 
required  him  to  keep  the  state's  counsel,  his  own  and 
his  fellows'  secret.  The  purpose  of  this  requirement 
has  been  manifestly,  first,  to  protect  the  interests  of 
the  state  by  preventing  information  reaching  the  ac- 
cused which  might  enable  him  to  escape,  or  induce  him 

45— 73  KAN. 
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to  suborn  witnesses  to  prove  the  contrary  of  the 
charges;  second,  to  protect  the  members  of  the  grand 
jury,  and  leave  them  free  to  act  without  fear  of  conse^ 
quences  to  themselves ;  and,  third,  to  protect  witnesses 
in  the  same  way.  Gradually  exceptions  to  these  rules 
have  been  allowed,  and  the  first  naturally  to  suggest 
themselves  were  those  permitting  a  grand  juror  to 
testify  what  a  witness  swore  to  before  the  grand  jury 
in  a  prosecution  of  the  witness  for  perjury,  and,  again, 
for  the  purpose  of  impeaching  the  testimony  of  the 
witness  on  a  trial  of  an  indictment  or  in  another  action. 
The  tendency  of  modem  authorities  has  been  to  hold 
that  when  the  reasons  for  secrecy  no  longer  exist  the 
ancient  rules  with  reference  thereto  do  not  apply,  and, 
in  all  cases  where  justice  or  the  rights  of  the  public  re- 
quire it,  the  facts  should  be  disclosed. 

"It  was  at  one  time  supposed  that  a  grand  juror  was 
required  by  his  oath  of  secrecy  to  be  silent  as  to  what 
transpired  in  the  grand- jury  room;  but  it  is  now  held 
that  such  disclosure,  wherever  it  is  material  to  explain 
what  was  the  issue  before  the  grand  jury,  or  what  was 
the  testimony  of  particular  witnesses,  wiD  be  re- 
quired."   (Whart.  Grim.  Ev.  §  510.) 

"It  is  equally  clear  that  the  jurors  were  competent 
witnesses.  In  Haak  v.  Breidenback,  and  Leonard  v. 
Leonard  [1  W.  &  S.  342] ,  supra,  the  parol  evidence  was 
given  by  jurors,  and  in  the  latter  case  under  a  special 
objection  and  exception;  yet  the  judgment  was  re- 
versed for  the  rejection  of  the  evidence.  There  is  no 
principle  of  law  or  rule  of  policy  which  in  such  a  case 
ought  to  exclude  them.  It  is  entirely  different  from 
where  they  are  called  to  impeach  a  verdict  on  the 
ground  of  their  own  misbehavior  or  that  of  their  fel- 
lows."   (FoUansbee  v.  Walker,  74  Pa.  St.  306,  310.) 

In  Commonwealth  v.  Mead,  78  Mass.  167,  71  Am. 
Dec.  741,  it  was  said :  "But  when  these  purposes  are 
accomplished,  the  necessity  and  expediency  of  retain- 
ing the  seal  of  secrecy  are  at  an  end."  (Page  170.) 
Mr.  Wigmore,  in  volume  4  of  his  work  on  Evidence, 
section  2362,  says :    "But  what  are  the  limits  of  this 
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temporary  secrecy?  The  answer  is,  on  principle,  that 
it  ceases  when  the  errand  jury  has  finished  its  duties 
and  has  either  indicted  or  discharged  the  persons  ac- 
cused." In  note  6  to  the  next  section,  in  referring  to 
Tindle  v.  Nichols,  20  Mo.  326,  the  author  characterizes 
the  decision  as  "clearly  unsound,  as  well  as  unjust.'' 

The  Florida  supreme  court  in  a  well-considered  case 
(Jenkins,  McRae  and  Clinton  v.  The  State,  35  Fla.  737, 
18  South.  182,  48  Am.  St.  Rep.  267),  decided  in  1895, 
construed  a  statute  which  is  in  the  same  language  as 
ours  so  far  as  section  93  (Gen.  Stat.  1901,  §  5535)  is 
concerned.  The  court  held  that  the  provision  of  the 
Florida  statute  permitting  a  member  of  the  grand  jury 
to  testify  in  the  two  special  cases  does  not  exclude  an 
inquiry  in  other  cases  sanctioned  by  law,  when  in  the 
discretion  of  the  court  it  becomes  proper  to  open  up 
such  inquiry.  The  Tindle  case  is  cited,  and  the  court 
comments  upon  the  absence  in  their  statute  of  the  pro- 
vision of  the  Missouri  statute  which  prohibits  a  mem- 
ber of  the  grand  jury  from  disclosing  any  evidence 
given  before  the  grand  jury  "except  when  lawfully 
required  to  testify  as  a  witness  in  relation  thereto," 
but  it  is  apparent  that  the  same  result  would  have  been 
reached  if  the  Florida  statute  had  contained  this  pro- 
vision. The  Tindle  case  rests  upon  the  theory  that  the 
first  section  specifies  two  cases,  and  that  "the  bare 
specification  excludes  all  other  cases  not  enumerated." 
(Page  328.)  The  Florida  statute,  likewise,  specifies 
these  same  two  cases,  yet  that  court  refuses  to  restrict 
the  operation  of  the  statute  so  as  to  exclude  other  cases 
not  mentioned.    They  said : 

"But  independent  of  statutory  regulation,  it  has 
long  been  established  that  it  is  discretionary  with  the 
trial  court  to  permit  a  grand  juror  to  be  examined  as 
to  what*  a  witness  testified  to  before  the  grand  jury, 
when  competent  and  the  ends  of  justice  require  it,  and 
we  do  not  see  that  our  statutes  have  changed  this  rule."* 
(Page  810.) 

In  Hinshaw  v.  State,  147  Ind.  334,  47  N.  E.  157,  the 
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appellant  was  charged  with  murder.  Over  his  objec- 
tion a  member  of  the  grand  jury  was  permitted  to  tes- 
tify to  appellant's  testimony  before  the  grand  jury. 
The  same  statute,  substantially,  as  ours  was  construed, 
and  in  addition  a  statute  prescribing  a  form  of  oath  for 
the  members  of  the  grand  jury,  which  latter  provision, 
it  was  claimed,  added  to  the  inadmissibility  of  the  evi- 
dence.   It  was  held : 

"The  oath  of  grand  jurors  that  they  will  not  disclose 
the  proceedings  given  before  them  does  not  prevent 
them  from  testifying  in  court  as  to  such  proceedings. 

"Section  1731,  Bums's  R.  S.  1894  (1662,  R.  S.  1881), 
providing  that  a  member  of  a  grand  jury  may  be  re- 
quired to  disclose  the  testimony  of  a  witness  examined 
before  the  grand  jury,  *for  the  purpose  of  ascertaining 
whether  it  is  consistent  with  that  given  by  the  witness 
before  the  court,  or  to  disclose  the  testimony  given  be- 
fore them  by  any  person  upon  a  charge  against  him 
for  perjury  in  giving  his  testimony  upon  his  trial  there- 
for,' does  not  limit  the  right  to  require  grand  jurors  to 
testify  to  the  two  cases  specified/'    (Syllabus.) 

It  should  be  noticed,  perhaps,  that  the  form  of  the 
grand  juror's  oath  provided  by  our  statute  is  silent 
with  respect  to  keeping  an3i;hing  secret.  In  the  case 
of  United  States  v.  Negro  Charles,  2  Cranch,  C.  C.  76, 
25  Fed.  Gas.,  p.  409  (No.  14,786),  it  was  said: 

"Grand  jurors  may  testify  as  to  the  confessions 
made  by  the  prisoner  before  them,  upon  oath,  when  un- 
der examination  as  a  witness  against  another  person." 
(Syllabus.) 

"The  oath  of  grand  jurors  to  keep  their  proceedings 
secret  does  not  prevent  the  public  or  an  individual 
from  proving  by  one  of  the  jurors,  in  a  court  of  justice, 
what  passed  before  the  grand  jury."  (Bumham  v. 
Hatfield,  5  Blackf.  [Ind.]  21,  syllabus.) 

"The  fact  that  a  witness  testified  before  the  grand 
jury,  together  with  his  testimony  delivered  there,  may, 
when  otherwise  competent,  be  proved  in  the  trial  of  an 
action,  when  such  evidence  is  required  for  the  pur- 
poses of  public  justice,  or  the  establishment  of  public 
rights."    {Hunter  v.  RandaU,  69  Me.  183,  syllabus.) 
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The  Oregon  statute  is  substantially  the  same  as  ours. 
In  State  of  Oregon  v.  Moran,  15  Ore.  262,  14  Pac.  419, 
the  court  said : 

"The  policy  of  the  law  generally  is  that  the  proceed- 
ings before  the  grand  jury  are  secret.  The  reasons 
for  this  secrecy  are  many  and  obvious.  It  assists  them 
in  discharging  their  important  duties;  they  are  not 
troubled  with  any  questions  by  the  interested  or  \5uri- 
ous;  the  means  and  sources  of  their  information  are 
not  made  public  until  the  trial  of  the  accused,  and  in 
many  cases  the  guilty  may  not  know  that  he  is  even 
suspected  of  crime  until  he  is  in  custody.  But  there 
are  cases  in  which  the  court  is  authorized  to  remove 
this  secrecy,  and  to  require  the  proceedings  before  the 
grand  jury  to  be  disclosed. 

"It  is  provided  by  section  58  of  the  code  of  criminal 
procedure  that  a  member  of  a  grand  jury  may  be  re- 
quired by  any  court  to  disclose  the  testimony  of  a  wit- 
ness examined  before  such  grand  jury,  for  the  purpose 
of  ascertaining  whether  it  is  consistent  with  that  given 
by  the  witness  before  the  court,  or  to  disclose  the  testi- 
mony given  before  such  grand  jury  by  any  person  upon 
a  charge  against  such  person  for  perjury,  or  upon  his 
trial  therefor.  ...  It  may  be  conceded  that  the 
authorities  cited  from  Missouri  and  Minnesota  are  op- 
posed to  this  view ;  but  it  seems  clear  to  us  that  they  are 
at  variance  with  the  great  weight  of  authority  on  this 
subject,  and,  in  addition  to  that,  they  rest  upon  a  nar- 
row and  technical  construction  of  the  statutes  of  those 
states.  The  court,  therefore,  did  not  err  in  allowing 
the  grand  juror  Severson  to  disclose  Moran's  testimony 
before  that  body."     (Pages  273,  274.) 

"Upon  the  trial  the  defendant  offered  to  prove  by  a 
member  of  a  previous  grand  jury  some  admissions  re- 
specting the  cause  of  action,  made  by  the  plaintiff  on 
his  examination  before  the  grand  jury.  The  evidence 
was  objected  to,  and  the  objection  sustained."  (Bum- 
ham  V.  Hatfield,  5  Blackf.  [Ind.]  21.) 

"It  seems  not  to  be  contrary  to  the  policy  of  the  law 
to  allow  disclosures  by  them  [the  grand  jury]  of  what 
has  been  testified  to  before  them,  when  they  are  called 
upon  as  witnesses  in  court  to  speak  in  relation  thereto ; 
but  to  permit  it  or  not  is  in  the  discretion  of  the  court, 
according  to   the   time   and    circumstances   of   each 
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case.   (Sands  v.  Robiaon,  20  Miss.  704,  syllabus,  51  Am. 
Dec.  132.) 

"Where  these  reasons  have  ceased  to  operate,  it  is 
the  better  opinion,  contrary  perhaps  to  some  cases, 
but  maintained  in  most,  that  any  revelations  of  the 
errand  jury's  doings  which  justice  demands  may  be 
made.  The  witness  may  be  the  prosecuting  attorney 
or  a  third  person  present,  a  grand  juror  himself,  or 
one  who  gave  evidence  before  the  grand  jury,  who 
may  be  even  required  to  state  what  his  own  testi- 
mony was."    (1  Bish.  New  Grim.  Proc.  §  857.) 

Mr.  Wigmore,  after  referring  to  and  criticizing  the 
Missouri  and  Connecticut  cases,  says: 

"There  remain,  therefore,  on  principle,  no  cases  at 
all  in  which,  after  the  grand  jury's  functions  are 
ended,  the  privilege  of  the  witnesses  not  to  have  their 
testimony  disclosed  should  be  deemed  to  continue. 
This  is,  in  effect,  the  law  as  generally  accepted  to-day. 
It  is,  however,  not  usually  stated  in  such  a  broad  form. 
The  common  phrase  is  that  disclosure  may  be  required 
'whenever  it  becomes  necessary  in  the  course  of  jus- 
tice.' Disregarding  a  few  local  exceptions,  this  is  in 
practice  no  narrower  a  rule  than  the  one  above  dedu- 
cible  from  principle."    (4  Wig.  Ev.  §  2362.) 

The  same  author  disposes  of  the  notion  that  the 
two  exceptions  contained  in  many  statutes  should  be 
held  to  exclude  all  others.    He  says : 

"It  is  now  universally  conceded  that  a  witness  may 
be  impeached,  in  any  subsequent  trial,  civil  or  crimi- 
nal, by  self-contradictory  testimony  given  by  him  be- 
fore the  grand  jury.  In  the  same  way,  a  party  to  the 
cause,  not  taking  the  stand  as  a  witness,  may  be  im- 
peached by  his  admissions  made  in  testifying  before 
the  grand  jury.  The  occasional  statutory  sanction  for 
the  former  of  these  uses  cannot  be  construed  to  pro- 
hibit the  latter,  which  goes  upon  the  same  reasoning. 
Nor  should  any  of  the  ensuing  legitimate  purposes  of 
disclosure  be  considered  to  be  obstructed  by  the  statu- 
tory omission  to  mention  them — else  the  integrity  of 
common-law  principles  would  tend  to  be  diminished  in 
direct  ratio  to  the  ignorance  or  unskilfulness  of  the 
legislature  which  attempted  in  any  respect  to  make  a 
declaratory  statute."   (4  Wig.  Ev.  §  2363.) 
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Appellant,  in  addition  to  the  Missouri  cases,  relies 
upon  the  old  case  of  The  State  v.  Fasset,  16  Ck>nn.  457, 
which  is  a  leading  authority  in  support  of  the  rule  ex- 
cluding such  testimony.  This  case  was  decided  in 
1844,  and  has  been  to  some  extent  discredited  by  that 
court  in  the  case  of  State  v.  Coffee,  56  Conn.  899,  16 
Atl.  151,  decided  in  1888.  In  the  later  case  the  court 
used  this  language : 

"Some  of  the  reasons  given  for  keeping  the  testi- 
mony secret  are  temporary  in  their  nature,  and  some 
do  not  exist  under  our  practice  where  the  prisoner  is 
before  the  grand  jury;  nevertheless  the  oath  and  the 
policy  of  the  law  have  ever  regarded  the  testimony  as 
among  the  secrets  of  the  grand- jury  room.  Not,  how- 
ever, inflexibly  so.  In  State  v.  Fasaet,  16  Conn.  457, 
the  court  notices  two  exceptions — in  prosecutions  for 
perjury,  and  in  case  witnesses  testify  differently  on 
the  trial.  Perhaps  it  would  be  proper  to  say  that  the 
oath  has  this  implied  qualification,  that  the  testimony 
is  to  be  kept  secret  unless  a  disclosure  is  required  in 
some  legal  proceeding.  It  does  not  seem  that  the 
policy  of  the  law  should  require  it  to  be  kept  secret 
at  the  expense  of  justice.  And  so  the  weight  of  au- 
thority outside  of  this  state  seems  to  be,  that  where 
public  justice  or  the  rights  of  parties  require  it,  the 
testimony  before  the  grand  jury  may  be  shown.  .  .  . 
We  make  these  quotations,  not  for  the  purpose  of 
showing  what  the  law  is  in  this  state,  but  for  the  pur- 
pose of  showing  the  principles  which  prevail  in  other 
jurisdictions.  The  case  of  State  v.  Fasset,  supra, 
may  be  regarded  as  somewhat  inconsistent  with  the 
broad  principles  elsewhere  enunciated.  It  is  doubtful 
whether  the  court  intended  to  go  further  than  the  two 
exceptions  there  noticed."    (Pages  410,  412.) 

In  an  early  Maine  case  cited  by  appellant  (McLdlan 
V.  Richardson,  18  Me.  82)  the  testimony  was  held  in- 
admissible because  in  conflict  with  the  policy  of  the 
law  and  with  the  grand  juror's  oath,  but  in  State  v. 
Benner,  64  Me.  267,  285,  the  contrary  was  held,  and 
this  language  used:  ''So,  in  all  cases  when  necessary 
for  the  protection  of  the  rights  of  parties,  whether  civil 
or  criminal,  grand  jurors  may  be  witnesses." 
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In  the  case  of  The  State  v.  Gibba,  39  Iowa,  318, 
cited  by  appellant,  a  different  question  was  involved. 
It  was  sought  by  defendant  to  impeach  the  action  of 
the  grand  jury  by  presenting  affidavits  of  several 
members  for  the  purpose  of  showing  that  the  indict- 
ment had  not  been  concurred  in  by  the  requisite  num- 
ber of  jurors.  It  is  a  universal  rule  that  the  evidence 
of  members  of  the  grand  jury  is  not  competent  to  im- 
peach their  action.  (1  Bish.  New  Grim.  Proc  §  858.) 
The  same  rule  applies  to  the  verdict  of  a  petit  juror. 
It  is  true  the  Iowa  court  in  the  opinion  refers  to 
the  statutory  and  common-law  rules  enjoining  strict 
secrecy  upon  the  proceedings  before  a  grand  jury,  and 
lays  down  the  same  rule  as  to  the  admissibility  of 
testimony  of  its  members  as  in  the  Tindle  case,  supra. 
However,  in  the  case  of  Steele-Smith  Gro.  Co.  v.  Pott- 
hast,  109  Iowa,  418,  80  N.  W.  517,  a  party's  admis- 
sions before  a  grand  jury  were  held  to  be  competent 
evidence  against  him.  In  that  case  the  evidence  of 
his  admissions  was  in  the  minutes  of  the  testimony 
taken  by  the  clerk  of  the  grand  jury,  and  the  court 
said :  "We  know  of  no  rule  that  would  restrict  the  use 
of  such  minutes  to  cases  of  perjury.''  (Page  417.) 
No  reference  was  made  to  The  State  v.  Gibbs,  supra. 

Another  case  upon  which  appellant  relies  is  the  case 
of  Gutgeaell  V.  State,  (Tex.  Cr.)  43  S.  W.  1016,  in 
which  the  court  of  appeals  of  Texas  held  that  such 
testimony  was  incompetent.  It  was  declared  to  be 
against  the  policy  of  the  law  of  that  state,  as  appeared 
by  the  oath  required  of  grand  jurors  and  the  statute 
authorizing  a  disclosure  in  the  two  classes  of  cases, 
and  that  the  statute  excludes  any  other  exceptions. 
In  Wisdom  v.  The  State,  42  Tex.  Cr.  579,  61  S.  W. 
926,  a  different  view  was  taken,  and  the  language  of 
the  former  case  was  criticized. 

It  appears  beyond  question,  we  think,  that  the  doc- 
trine of  the  Tindle  case,  supra,  is  opposed  to  the 
weight  of  modem  authority,  and  as  its  reasoning  does 
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not  accord  with  our  viewa  we  must  decline  to  be  bound 
by  it.  The  oath  provided  for  grand  jurors  by  our 
state  imposes  none  of  the  common-law  restrictions  of 
secrecy  required  by  the  statutes  of  many  of  the  states. 
While  the  obligations  of  the  oath  are  by  many  of  the 
courts  considered  indicative  of  the  policy  of  the  law 
in  those  states,  the  absence  of  any  such  requirements 
in  the  oath  provided  by  our  statute  is  perhaps  of  little 
importance,  in  view  of  the  other  obligations  as  to 
secrecy  imposed  by  the  sections  which  we  are  con- 
sidering. In  principle  we  see  no  good  reason  why  the 
statements,  admissions  or  declarations  made  by  a  wit- 
ness before  a  grand  jury  should  not  be  disclosed  by  a 
member  of  the  grand  jury  whenever  lawfully  required 
to  do  so,  or  why  a  member  of  the  grand  jury  may  not 
be  lawfully  required  to  testify  "in  relation  thereto'* 
when,  after  the  purpose  of  secrecy  has  been  effected, 
it  becomes  necessary  in  furtherance  of  justice  or  for 
the  protection  of  public  or  individual  rights.  To  the 
same  effect  see  the  following  cases:  Simma  v.  The 
State — Loyd  v.  The  State,  60  Ga.  145 ;  State  v.  Brough- 
ton,  7  Ired.  Law  (N.  C.)  96,  45  Am.  Dec.  507;  People  v. 
Yovng,  31  Cal.  563;  People  v.  Northey,  77  Cal.  618,  19 
Pac.  865,  20  Pac.  129;  People  v.  Reggel,  8  Utah,  21,  28 
Pac  955 ;  Perkins  v.  The  State,  4  Ind.  222 ;  Burdick  v. 
Hunt  et  al.,  43  Ind.  381 ;  The  State  v.  Van  Bvskirk,  59 
Ind.  384;  Shattuck  v.  The  State,  11  Ind.  473;  State  v. 
Wood,  53  N.  H.  484;  United  States  v.  Kirkwood,  5 
Utah,  123,  13  Pac.  234. 

The  next  serious  contention  is  that,  because  the  ap- 
pellant as  a  member  of  the  board  of  education  had  no 
legal  authority  personally  to  make  the  contract  for 
the  cleaning  of  the  school  buildings,  the  prosecution 
for  bribery  in  accepting  money  to  make  such  a  con- 
tract must  fail.  This  point  is  urged  in  complaint  of 
certain  instructions  given,  and  of  error  in  refusing  to 
allow  the  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment.   So  far  as  this  contention  bears  upon  the  charge 
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in  the  indictment,  the  former  decision  in  this  case  is 
controlling.  The  motion  in  arrest  of  judgment  was 
based  upon  three  grounds : 

''(1)  That  the  facts  stated  in  the  indictment  filed 
in  this  cause  and  upon  which  the  defendant  was  tried 
do  not  constitute  a  public  offense.  (2)  That  the  facts 
stated  in  the  indictment  filed  in  the  case  and  upon 
which  the  defendant  was  tried  are  not  sufficient  to 
constitute  an  offense  or  sustain  the  verdict  heretofore 
rendered  against  the  defendant  in  said  cause.  (3) 
That  the  indictment  filed  in  this  cause  and  upon  which 
the  defendant  was  tried  has  never  been  signed  by  the 
prosecuting  attorney  of  said  county." 

When  this  case  was  here  before  it  was  held  that  the 
indictment  was  properly  signed  and  sufficient  in  sub- 
stance, so  that  upon  every  question  raised  in  the  mo- 
tion in  arrest  of  judgment  the  former  decision  is  the 
law  of  the  case.  But  it  is  urged  that  the  evidence  of  the 
state  shows  that  the  board  placed  the  matter  of  letting 
the  contract  for  this  work  in  the  hands  of  Biscomb, 
superintendent  of  buildings,  and  that  if  the  evidence 
shows  that  an3i;hing  was  done  by  appellant  it  is  that 
he  himself  let  the  contract  to  Gilhaus.  It  is  the  con- 
tention that,  as  Biscomb  alone  could  lawfully  let  the 
contract,  no  offense  was  committed. 

The  case  of  State  v.  Butler,  178  Mo.  272,  77  S.  W. 
560,  is  relied  upon.  In  that  case  the  defendant  was 
charged  with  bribery  in  offering  money  to  Doctor 
Chapman,  a  member  of  the  board  of  health,  to  influence 
his  vote  upon  the  letting  of  a  contract  for  the  disposal 
of  garbage.  The  board  of  health  was  given  authority 
to  make  the  contract  by  an  ordinance  of  the  city  of  St 
Louis.  The  point  was  raised  that  the  removal  of  gar- 
bage was  a  public  work  and  the  authority  to  contract 
therefor  belonged  to  the  board  of  public  improvements, 
and  that  the  ordinance  giving  the  authority  to  the 
board  of  health  was  invalid.  This  view  was  sustained, 
and  the  court  held  that  offering  money  to  a  member  of 
the  board  of  health  to  influence  his  action  in  letting 
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such  contract  did  not  constitute  bribery.  The  contract, 
providing  for  an  expenditure  of  $65,000,  was  in  fact 
entered  into  by  the  board  of  health,  and  when  exe- 
cuted doubtless  a  plea  of  ultra  vires  on  the  part  of  the 
city  in  defense  of  pasmient  would  not  have  proved  avail- 
ing. The  money  offered  was  clearly  to  influence  the 
officer  to  do  what  the  bribe-giver  and  every  one  else 
believed  he  had  authority  to  do,  and  which  if  done 
would,  under  some  circumstances,  bind  the  city. 

The  decision  in  that  case  is  one  which  does  not  ap- 
peal to  our  sense  of  justice,  nor  does  the  reasoning 
satisfy  our  views  of  the  law  of  bribery.  Let  us  trans- 
pose the  facts  and  suppose  that  instead  of  the  board  of 
health  the  ordinance  had  authorized  the  board  of  public 
works  to  let  contracts  for  the  removal  of  garbage; 
^md  suppose  that  the  bribe  had  been  offered  to  a  mem- 
ber of  the  board  of  public  works :  it  is  apparent  that 
the  ingenuity  of  counsel  would  have  at  once  discovered 
the  same  d^ense.  It  appears  that  the  charter  of  St. 
Louis  gives  to  the  municipal  assembly  power  to  enact 
laws  to  prevent  the  introduction  and  spread  of  conta- 
jrious  diseases  and  to  secure  the  general  health  of  the 
inhabitants  by  any  measure  necessary,  and  to  pass 
laws  to  sustain  good  government,  the  health  and  wel- 
fare of  the  city,  and  to  establish  a  sanitary  system. 
With  equal  plausibility  it  might  in  such  a  case  be  ar- 
:gued  that  the  disposal  of  filth  and  slops,  instead  of  be- 
ing a  public  improvement,  such  as  water-works,  streets, 
sewers,  bridges,  public  buildings,  parks,  boulevards, 
harbors,  and  wharves,  looking  to  permanency  and  re- 
quiring repair  and  improvement,  very  properly  be- 
longed to  the  department  which  for  years  had  con- 
trolled it,  namely,  the  board  of  health,  and  therefore 
the  ordinance  attempting  to  give  authority  to  the 
board  of  public  improvements  was  invalid  and  the  offer 
of  money  no  bribery. 

The  second  ground  upon  which  the  decision  was 
based  is,  perhaps,  as  unsatisfactory.     The  particular 
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ordinance  in  question  was  passed  by  the  council  and 
signed  by  the  president  of  the  council  September  11, 
1901,  and  signed  by  the  speaker  of  the  house  of  dele- 
gates on  September  13, 1901.  On  September  17,  1901, 
the  mayor  reported  to  the  council  that  he  had  signed 
the  ordinance.  Doctor  Chapman  testified  that  defend- 
ant came  to  his  house  on  the  evening  of  September  16 
and  offered  him  the  bribe.  The  trial  court  instructed 
that  if  defendant  knew  the  ordinance  had  been  passed 
and  that  the  matter  might  come  before  the  board  for 
action,  and  offered  the  money  to  influence  the  vote  of 
the  member,  it  was  bribery.  The  supreme  court  held 
that  because  the  ordinance  was  not  signed  until  the 
next  day  the  board  of  health  had  no  authority  to  let 
the  contract,  and  therefore  it  was  not  bribery  to  oflfer 
money  to  influence  the  action  of  a  member  of  the 
board. 

Suppose  a  member  of  the  board  of  county  commis- 
sioners is  offered  $100  to  influence  his  vote  upon  a 
claim  filed  before  the  board  against  the  county,  and 
that  the  next  day  when  the  matter  is  to  come  before 
the  board  it  is  discovered  that  the  claim  is  not  such  a 
one  as  can  be  allowed  because  it  is  not  verified  or  item- 
ized as  the  statute  requires ;  suppose  it  is  amended,  and 
the  member  votes  to  allow  it :  could  it  be  claimed  in  de- 
fense of  the  charge  of  offering  or  accepting  the  bribe 
that  when  the  bribe  was  offered  and  accepted  there  was 
in  fact  no  lawful  claim  pending  before  the  board?  In 
the  case  of  The  State  v.  Gregory,  46  Kan.  290,  26  Pac 
747,  defendant  was  charged  with  perjury  in  an  aflS- 
davit  to  a  claim  filed  against  Finney  county.  The  de- 
fense was  that  the  claim  appeared  upon  its  face  to  have 
been  barred  by  the  statute  of  limitations,  and  not  being 
a  claim  which  the  board  could  lawfully  allow  the  oath 
was  not  material.  The  trial  court  set  aside  the  convic- 
tion, and  upon  a  second  trial  quashed  the  indictment 
On  appeal  by  the  state  the  cause  was  reversed. 

The  court  in  the  Butler  case  {State  v.  Butter,  178 
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Mo.  272,  77  S.  W.  560)  seeks  to  distinguish  that  case 
from  State  v.  Ellis,  33  N.  J.  Law,  102,  97  Am.  Dec. 
707,  where  there  was  pending  before  the  common  coun- 
cil an  application  for  permission  to  lay  a  railroad-track 
in  the  streets  of  the  city.  A  member  of  the  council 
was  offered  a  bribe  to  influence  his  vote  thereon.  It 
was  contended  that  as  the  council  had  no  authority  to 
grant  the  application  there  could  be  no  bribery.  The 
contention  of  defendant  was  not  upheld.  The  Mis- 
souri court  approves  the  ruling,  and  uses  this  lan- 
guage :  "It  was  immaterial  whether  the  action  of  the 
council  could  be  enforced.  It  was  a  matter  pending  be- 
fore the  council,  upon  which  the  members  had  a  right 
to  vote.  It  was  not  necessary  'that  the  vote,  if  pro- 
cured, would  have  produced  the  desired  result.' ''  (Page 
333.)  It  is  somewhat  difficult  to  understand  how  the 
result  in  the  Butler  case  was  reached  and  the  ruling 
of  the  Ellis  case  approved.  The  Missouri  statute  is 
slightly  different  from  ours.  It  contains  the  words 
"which  may  by  law  be  brought  before  him,"  and  the 
court  construes  these  words  to  mean  "a  law  in  force  at 
the  tune  of  the  offer  to  bribe."  (Page  319.)  Our 
statute  defines  bribery  as  follows : 

"Any  oflScer  of  the  state  or  of  any  county,  city,  dis- 
trict, or  township,  after  his  election  or  appointment, 
and  either  before  or  after  he  shall  have  qualified,  or 
entered  upon  his  official  duties,  who  shall  accept  or  re- 
ceive any  money  or  the  loan  of  any  money,  or  any  real 
or  personal  property,  or  any  pecuniary  or  other  per- 
sonal advantage,  present  or  prospective,  under  any 
agreement  or  understanding  that  his  vote,  opinion, 
judgment  or  action  shall  be  thereby  influenced,  or  as  a 
reward  for  having  given  or  withheld  any  vote,  opinion, 
or  judgment  in  any  matter  before  him  in  his  official 
capacity,  or  having  wrongfully  done  or  omitted  to  do 
any  official  act,  shall  be  punished  by  a  fine  of  not  less 
than  two  hundred  dollars  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  for  not  less  than  one  year 
nor  more  than  seven  years  in  the  penitentiary  at  hard 
labor,  or  by  both  such  fine  and  imprisonment,  at  the 
discretion  of  the  court."    (Gten.  Stat.  1901,  §  2212.) 
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Appellant  was  a  member  of  the  board  of  education, 
which  had  the  exclusive  power  to  act  in  reference  to 
cleaning  the  schoolhouses.  It  was  the  duty  of  the 
board  to  act.  The  duty  devolved  upon  him  to  partici- 
pate. The  gravamen  of  the  charge  was  feloniously  re- 
ceiving money  as  a  bribe  for  giving  his  vote,  opinion, 
judgment  and  action  in  favor  of  letting  or  causing  to 
be  let  the  contract  with  Gilhaus.  True  there  was  no 
vote,  but  there  was  opinion,  judgment  and  action  by 
him  in  favor  of  giving  Gilhaus  the  contract.  He  saw 
Gilhaus  and  made  the  arrangement  with  him,  agreed 
upon  the  terms — ^the  amount  Gilhaus  was  to  be  paid — 
and  introduced  him  to  the  superintendent  of  buildings, 
so  that  the  superintendent  to  whom  the  letting  had 
been  referred  adopted  and  acquiesced  in  appellant's 
action.  Appellant  was  acting  officially  when  he  saw 
and  arranged  with  Gilhaus  to  do  the  work,  although 
if  the  arrangement  had  not  been  adopted  by  the  super- 
intendent there  might  possibly  have  been  a  question 
of  the  authority  of  appellant  to  make  the  contract. 
He  "permitted  and  caused  to  be  let"  the  contract  in 
question.  If,  therefore,  he  accepted  money  to  influence 
his  action  in  causing  the  contract  to  be  let,  why  is  he 
not  guilty  of  accepting  a  bribe  as  contemplated  by  the 
statute?  A  valid  contract  was  let  through  his  influence 
— ^his  official  opinion,  judgment,  and  action.  The 
mere  fact  that  before  it  could  be  made  valid  it  had  to 
be  ratified  by  the  superintendent  of  buildings,  to  whom 
he  took  Gilhaus,  in  no  legal  sense  destroys  the  criminal 
nature  of  his  offense.  In  our  view  of  the  law,  to  hold 
otherwise  would  be  placing  entirely  too  much  impor- 
tance upon  a  play  of  words — giving  to  strained  techni- 
calities more  consideration  than  they  deserve  in  order 
to  avoid  rather  than  attain  substantial  justice.  In 
People  V.  EUen,  (Mich.)  100  N.  W.  1008,  the  court 
held: 

"Where  a  proposition  to  let  a  contract  for  water- 
works was  one  which  might  come  before  a  city  council 
for  official  action,  the  fact  that  the  council  has  no  au- 
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thority  to  enter  into  the  contract  proposed  did  not  pre- 
vent the  pajonent  of  money  to  councilmen  to  influence 
their  action  on  the  same  from  constituting  [bribery.]" 
(Syllabus.) 

(See,  also.  People  v.  McGarry,  136  Mich.  316,  99  N. 
W.  147;  Glover  v.  The  State,  109  Ind.  891,  10  N.  E. 
282;  The  State  v.  Potts,  78  Iowa,  656,  43  N.  W.  534,  5 
L.  R.  A.  814;  The  State  v.  McDonald,  106  Ind.  238,  6 
N.  E.  607;  State  v.  Lehman,  182  Mo.  424,  81  S.  W. 
1118,  66  L.  R.  A.  490,  103  Am.  St.  Rep.  670.) 

Complaint  is  made  that  the  testimony  of  witness 
Lilly  in  reference  to  the  amount  Gilhaus  charged  him 
for  similar  work  was  immaterial,  and  that  no  founda- 
tion was  laid  showing  that  the  conditions  were  the 
same.  The  work  consisted  of  pumping  mud  and  water 
out  of  a  building  in  the  same  flooded  district  with  a 
steam-pump,  and  the  work  was  done  soon  after  the 
other  work  was  completed.  The  testimony  was  ma- 
terial as  evidence  of  a  circumstance  bearing  upon  the 
price  allowed  Gilhaus  and  the  intent  with  which  the 
money  was  received. 

There  was  no  error  in*  admitting  in  evidence  the 
$412  check  from  Gilhaus  to  appellant.  It  was  com- 
petent to  establish  the  payment  of  the  money  by  Gil- 
haus which  appellant  was  charged  with  receiving  from 
him.  (People  v.  McGarry,  136  Mich.  316,  99  N.  W. 
147.) 

Appellant  insists  that  the  court  erred  in  refusing 
him  a  new  trial,  alleging  three  grounds: 

(1)  On  account  of  newly  discovered  evidence,  con- 
sisting of  a  letter  dated  September  21,  1889,  addressed 
to  him  at  Sioux  City,  Iowa,  written  by  his  patent  at- 
torney, in  reference  to  his  claim  for  letters  patent  upon 
the  steam  valve.  This  would  have  merely  corroborated 
his  own  testimony  that  years  before  he  had  made  an 
effort  to  secure  a  patent.  It  could  not  have  been  ma- 
terial evidence  to  disprove  the  charge  of  bribery. 

(2)  To  enable  appellant  to  procure  the  testimony  of 
G.  E.  Gilhaus,  a  witness  whose  name  was  indorsed 
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upon  the  indictment,  and  for  whom  the  state  had  is- 
sued a  subpoena.  Appellant  claims  that  it  was  the 
duty  of  the  prosecution  to  produce  all  the  witnesses 
whose  ndmes  were  indorsed  upon  the  indictment;  that 
it  was  particularly  its  duty  to  procure  the  attendance 
of  Gilhaus ;  and  that  he  had  the  right  to  rely  upon  the 
performance  of  this  duty.  Cases  are  cited  to  the  effect 
that  a  prosecutor  owes  the  duty  of  laying  before  the 
jury  all  the  facts  of  which  he  is  informed  and  has  the 
means  of  proving,  and  other  cases  holding  that  all  wit- 
nesses whose  names  are  indorsed  upon  the  indictment 
should  be  called  and  sworn  and  defendant  given  an  op- 
portunity to  cross-examine  them.  This  may  be  the 
rule  in  some  jurisdictions,  but  we  believe  it  has  never 
been  recognized  as  the  proper  practice  in  criminal  ac- 
tions in  this  state.  A  prosecutor  is  bound  by  his  oath 
to  perform  his  duty  fearlessly  and  vigorously.  He  is 
not  to  seek  to  convict  a  man  whom  he  knows  to  be  inno- 
cent, or  to  conceal  facts  which  would  establish  one's 
innocence;  and  his  duty  to  the  court  forbids  him  to 
employ  trickery  to  convict  any  one.  But  he  is  not  re- 
quired to  place  on  the  stand  every  witness  whose  name 
happens  to  be  indorsed  upon  the  indictment,  nor  is  he 
required  to  produce  a  witness  merely  because  he  has 
issued  a  subpoena  for  such  witness.  The  defendant 
has  no  right  to  rely  upon  the  presence  of  witnesses  for 
whom  subpoenas  have  been  issued  by  the  state.  At 
his  request  the  court  may  order  a  witness  under  sub- 
poena by  the  state  to  remain ;  and  other  opportunities 
are  afforded  him  for  procuring  the  attendance  of  wit- 
nesses in  his  own  behalf. 

(3)  The  third  ground  for  a  new  trial  which  is  in- 
sisted upon  is  misconduct  of  the  attorney-general  in 
his  closing  argument  to  the  jury.  Affidavits  of  several 
persons  present  at  the  trial  were  offered  to  show  that 
in  his  remarks  counsel  for  the  state  told  the  jury  that 
the  appellant  was  not  satisfied  with  a  bribe  from  Gil- 
haus, but  that  he  had  ''bought  lots  for  $150  apiece  and 
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sold  them  to  the  school  board  for  $1000  apiece."  The 
trial  court  evidently  accepted  as  true  the  affidavit  of 
General  Coleman  that  he  had  made  no  such  statement. 
He  explains  that  he  did  use  substantially  the  following 
language: 

"This  thing  of  giving  a  makeshift  and  sham  con- 
sideration for  money  really  received  as  a  bribe  is  no 
new  thing.  You  have  all  doubtless  heard  of  the  thrifty 
member  of  the  legislature,  not  of  Kansas,  but  of  some 
other  state,  who  owned  a  cheap  lot  down  in  Missouri 
not  worth  over  $150 ;  how  there  was  a  bOl  pending  be- 
fore the  legislature  in  which  a  certain  rich  corporation 
was  deeply  interested,  and  how  the  thrifty  legislator 
voted  for  that  bill,  and  how,  immediately  after  it  was 
passed,  he  sold  that  cheap  lot  of  his  to  the  same  rich 
corporation  for  the  sum  of  $1500.  Of  course  he 
claimed  he  had  not  accepted  a  bribe;  he  just  sold  a  lot. 
So,  in  this  case,  Campbell  did  not  accept  a  bribe;  he 
tells  you  he  simply  sold  a  valve." 

There  had  been,  of  course,  no  evidence  of  any  such 
transactions  upon  the  part,  of  appellant;  and,  aside 
from  his  positive  denial,  the  extreme  improbability  of 
counsel  having  employed  the  language  imputed  is  ap- 
parent. The  ruling  of  the  trial  court  upon  the  motion 
should  be  regarded  as  a  finding  against  defendant's  afii- 
davits.  The  language  which  counsel  admits  having 
used  was  not  improper  in  argument.  We  have  consid- 
ered the  other  remarks  of  counsel  of  which  complaint 
is  made,  and  find  nothing  prejudicial  to  appellant  or 
which  warranted  a  new  trial. 

It  becomes  unnecessary  to  consider  the  errors  com- 
plained of  in  the  instructions  to  the  jury,  for  the  reason 
that  from  our  view  of  the  law  governing  this  case  it 
follows  that  the  instructions  were  properly  given.  The 
judgment  is  affirmed. 

All  the  Justices  concurring. 


46— 73  KAN. 
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The  Parker-Washington  Company  v.  The  City  op 
Kansas  City  et  al. 

No.  14,766.      (86  Pac  781.) 
SYLLABUS  BY  THE  COURT. 

1.  Constitutional  Law  —  Amendment  or  Repeal  of  a  Statute 
by  Implication.  Statutes  which  effect  the  amendment  of  ex- 
isting laws  by  implication  are  not  within  the  purview  of  the 
constitutional  provision  that  "no  law  shall  be  revived  or 
amended,  unless  the  new  act  contain  the  entire  act  revived, 
or  the  section  or  sections  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  (Const,  art.  2,  §  16; 
Gen.  Stat.  1901,  §  134.) 

2.  Classification  of  Cities — Laws  Applicable  to  a  Class. 

It  is  competent  for  the  legislature  to  classify  cities  accord- 
ing to  population  for  various  purposes,  and  laws  applicable 
to  all  of  the  members  of  any  class  so  created  may  be  general 
laws  and  have  a  uniform  operation  throughout  the  state. 

3.  Reasonable  Classification.    The  matter  of  the  method 

of  providing  for  the  cost  of  street  improvements  is  one  with 
relation  to  which  cities  may  reasonably  be  divided  into  classes 
upon  the  basis  of  population. 

4.  One  City  in  a  Class — Law  Not  Special,      A  law  for 

the  government  of  cities  of  a  certain  population  is  not  ren- 
dered special  in  its  operation  by  the  fact  that  there  is  at  the 
time  only  one  city  in  the  state  of  the  size  designated. 

5.  Cities  Having  Over  50,000  Population — Payment  for 

Street  Improvements.  Chapter  112  of  the  Laws  of  1905, 
providing  that  in  cities  of  the  first  class  having  over  50,000 
population  payment  for  street  improvements  shall  be  made 
by  the  issue  of  tax  bills  chargeable  against  the  property  spe- 
cially benefited  instead  of  by  the  issue  of  negotiable  bonds 
of  the  corporation,  is  not  obnoxious  to  that  provision  of  the 
constitution  relating  to  the  amendment  of  laws,  or  to  that 
forbidding  the  conferring  of  corporate  powers  by  special  act, 
or  to  that  requiring  general  laws  to  have  a  imiform  opera- 
tion throughout  the  state. 

6.  Bonds — Contractors — Character  of  Surety — Legislative  Con- 
trol. It  is  competent  for  the  legislature  to  require  that  per- 
sons contracting  with  cities  for  the  improvement  of  streets 
shall  give  bonds  for  the  faitiiful  canning  out  of  their  con- 
tracts, executed  by  some  surety  company  authorized  to  do 
business  in  the  state. 
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Original   proceeding  in  mandamus.     Opinion    filed 
May  12,  1906.    Writ  denied. 

T.  A.  Pollock,  for  plaintiff. 

E.  S.  McAnany,  Ralph  Nelson,  and  Nathan  Cree,  for 
defendants. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  statute  for  the  government  of  cities 
of  the  first  class  as  it  existed  prior  to  1905  authorized 
all  such  cities  to  issue  bonds  to  cover  the  expense  of 
improving  streets.  In  1905  an  act  was  passed  pro- 
viding among  other  things  that  in  cities  of  the  first 
class  having  a  population  of  over  50,000  such  expenses 
should  be  met  by  the  issuance  of  special  tax  bills 
against  the  property  chargeable  with  the  cost  of  such 
improvements.  (Laws  1905,  ch.  112.)  After  this-  act 
took  effect  the  Parker- Washington  Company,  under  a 
contract  with  the  city,  constructed  some  pavement  in 
Kansas  City,  Kan.  By  the  terms  of  the  act  payment 
for  this  work  should  be  made  by  tax  bills,  but  the  com- 
pany now  brings  this  proceeding  seeking  by  mandamus 
to  compel  the  city  to  make  payment  by  bonds,  under 
the  provisions  of  the  old  law,  upon  the  theory  that  the 
act  of  1905  is  void  because  it  violates  these  several 
provisions  of  the  state  constitution:  (1)  That  relat- 
ing to  the  method  of  amending  existing  laws;  (2)  that 
forbidding  the  conferring  of  corporate  powers  by  spe- 
cial act;  and  (3)  that  requiring  laws  of  a  general  na- 
ture to  have  a  uniform  operation  throughout  the  state. 
The  portion  of  section  16  of  article  2  of  the  con- 
stitution invoked  in  support  of  the  first  proposition 
reads:  "No  law  shall  be  revived  or  amended,  unless 
*he  new  act  contain  the  entire  act  revived,  or  the 
section  or  sections  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  (Gen.  Stat.  1901, 
§134.) 

It  is  argued  that  the  act  of  1905  amends  various 
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specific  sections  of  the  statute  relating  to  cities  of  the 
first  class,  the  language  of  which  is  closely  followed  in 
the  corresponding  sections  of  the  new  act,  only  such 
alterations  being  made  as  are  necessary  to  accomplish 
the  object  already  indicated — ^a  change  in  the  method 
of  paying  for  public  improvements  in  cities  having  a 
population  of  over  50,000;  that  the  new  act  contains 
no  reference  to  the  old  one,  does  not  accomplish  its 
repeal,  and  is  therefore  within  the  letter  and  spirit  of 
the  prohibition  quoted.  It  is  needless  at  this  time  to 
go  into  a  discussion  of  the  purpose  and  effect  of  the 
provision  of  the  constitution  referred  to.  That  it  has 
no  application  to  amendments  by  implication  is  weU 
settled.  (Cooley,  Const.  Lim.,  6th  ed.,  182;  26  A.  &  E. 
Encycl.  of  L.  708.)  The  act  of  1905  in  a  sense  amends 
various  sections  of  the  earlier  act,  but  it  does  so  by 
implication;  it  does  not  cover  their  entire  subject- 
matter,  and  hence  does  not  supersede  them,  but  merely 
restricts  the  field  of  their  operation;  it  is  a  complete 
and  in  a  sense  an  independent  enactment,  which  re- 
quires no  reference  to  any  other  statute  to  make  its 
meaning  clear.  The  objection  made  to  it  in  this  re- 
spect is  therefore  not  well  taken. 

Section  1  of  article  12  of  the  constitution  provides 
that  "the  legislature  shall  pass  no  special  act  confer- 
ring corporate  powers"  (Gen.  Stat.  1901,  §210),  and 
section  17  of  article  2  that  "all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation  throughout  the 
state."  (Gen.  Stat.  1901,  §  135.)  Whether  the  act  in 
question  is  to  be  regarded  as  special  and  whether  its 
operation  is  uniform  throughout  the  state  depend  upon 
whether  population  affords  a  fair  basis  for  the  classi- 
fication of  cities  with  reference  to  the  matters  to 
which  it  relates,  and  whether  the  result  it  accomplishes 
is  in  fact  a  real  classification  upon  that  basis,  and  not 
a  designation  of  a  single  city  to  which  alone  it  shall 
apply,  under  the  guise  of  such  classification. 

"In  order  to  determine  whether  or  not  a  given  law 
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is  general,  the  purpose  of  the  act  and  the  objects  on 
which  it  is  intended  to  operate  must  be  considered.  If 
these  objects  are  distinguished  from  others  by  char- 
acteristics evincing  a  peculiar  relation  to  the  legisla- 
tive purpose,  and  showing  the  legislation  to  be  reason- 
ably appropriate  to  the  former  and  inappropriate  to 
the  latter,  the  objects  will  be  considered,  as  respects 
such  legislation,  to  be  a  class  by  themselves,  and  legis- 
lation affecting  such  a  class  to  be  general.  But  if  the 
characteristics  used  to  distinguish  the  objects  to  which 
the  legislation  applies  from  others  be  not  germane  to 
the  legislative  purpose,  or  (}o  not  indicate  some  reason- 
able appropriateness  in  its  application,  or  if  objects 
with  similar  characteristics  and  like  relation  to  the 
legislative  purpose  have  been  excluded  from  the  opera- 
tion of  the  law,  then  the  classification  is  incomplete 
and  faulty,  and  the  legislation  not  general,  but  local 
and  special."    (26  A.  &  E.  Encycl.  of  L.  683.) 

That  for  many  purposes  the  classification  of  cities 
according  to  population  is  a  natural  and  proper  one  is 
clear,  and  we  think  has  never  been  doubted.  The  stat- 
utes providing  for  municipal  government  in  this  state 
have  always  proceeded  upon  the  theory  that  a  system 
adapted  to  a  small  town  might  not  be  suitable  for  a 
larger  one.  The  theory  has  not  been  attacked,  and  is 
not  open  to  attack.  This  general  principle  reaches  the 
present  case.  Merely  for  illustration  it  may  be  sug- 
gested that  the  legislature  was  warranted  in  believing 
that  in  a  large  city  there  would  be  no  difficulty  in  pro- 
curing all  needed  street  improvements  by  issuing  to 
the  contractors  non-negotiable  obligations  running  di- 
rectly against  the  property  specially  benefited,  while 
in  a  smaller  city  the  same  result  could  only  be  assured 
by  pledging  the  credit  of  the  whole  municipality  to  the 
final  payment  of  the  cost  by  the  use  of  negotiable 
bonds. 

Granting  the  reasonableness  of  the  principle  of 
classification,  its  application  rests  with  the  legislature 
and  is  not  subject  to  judicial  review,  although  an  ex- 
treme case  could  perhaps  be  imagined  in  which  a  court 
would  be  justified  in  holding  that  an  ostensible  classi- 
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fication  upon  the  basis  of  population  was  only  color- 
able, its  real  purpose  and  effect  being  to  limit  the  ap- 
plication of  an  act  to  a  single  community  or  group  of 
communities,  not  distinguishable  from  others  by  any 
differences  having  relation  to  the  subject-matter  in- 
volved. Counsel  for  plaintiff  contends  that  the  present 
instance  is  such  a  case.  Judicial  notice  is  of  course 
taken  that  Kansas  City  is  now  the  only  city  in  Kansas 
having  over  50,000  inhabitants.  This  is  not  determi- 
native of  the  matter,  however,  for  it  is  not  only  con- 
ceivable and  probable  but  practically  inevitable  that 
other  cities  in  the  state  will  in  time  attain  that  size. 
As  was  said  in  The  State  v.  Dovms,  60  Kan.  788,  57 
Pac.  962: 

"An  act  general  in  its  provisions,  but  which  can 
presently  apply  to  only  one  city  on  account  of  there 
being  biit  one  of  requisite  population  or  other  quali- 
fication, but  which  was  designed  to,  and  can  in  all  sub- 
stantial particulars,  apply  to  other  cities  as  they  be- 
come possessed  of.  the  requisite  population  or  other 
qualification,  cannot  be  regarded  as  a  special  act." 
(Page  793.) 

In  the  plaintiff's  brief  much  stress  is  laid  upon  the 
case  of  State,  ex  rel.  Knisely  et  ol.,  v.  Jones  et  al.,  66 
Ohio  St.  453,  64  N.  E.  424,  90  Am.  St.  Rep.  592,  where 
the  court  set  aside  an  act  purporting  to  provide  a  gen- 
eral scheme  for  the  government  of  all  cities  in  the 
state  by  dividing  them  into  a  number  of  classes  and 
subclasses  or  grades.  The  ground  of  the  decision  is 
clearly  shown  by  this  language  of  the  opinion : 

"In  view  of  the  trivial  differences  in  population,  and 
of  the  nature  of  the  powers  conferred,  it  appears 
.  .  .  that  the  present  classification  cannot  be  re- 
garded as  based  upon  differences  in  population,  or 
upon  any  other  real  or  supposed  differences  in  local 
requirements.  Its  real  basis  is  found  in  the  differing 
views  or  interests  of  those  who  promote  legislation  for 
the  different  municipalities  of  the  state."    (Page  487.) 

The  full  force  of  this  statement  can  be  appreciated 
only  from  a  consideration  of  the  precise  situation  by 
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which  the  supreme  court  of  Ohio  was  confronted.  The 
legislature  had  originally  divided  all  municipal  corpo- 
rations, according  to  population,  into  cities  of  the  first 
class,  cities  of  the  second  class,  incorporated  villages, 
and.  incorporated  villages  for  special  purposes.  Sepa- 
rate rules  were  made  for  the  government  of  each  kind 
of  organization,  but  as  each  municipality  attained  a 
size  entitling  it  to  a  place  in  the  next  higher  class  it 
was  advanced  thereto  by  virtue  of  the  statute.  Later, 
subdivisions  were  made  of  these  primary  classes  by 
means  of  which  single  cities  became  in  fact  vested  for 
the  time  being  with  peculiar  powers,  and  were  gov- 
erned by  what  were  in  fact  charters  for  local  govern- 
ment differing  from  those  of  any  other  city  in  the 
state.  The  court  upon  the  view  that  this  legislation 
fell  within  the  rule  already  stated  "reluctantly"  upheld 
its  validity. 

Gradually  the  tendency  toward  the  localization  of 
municipal  law  increased,  until  at  the  time  of  the  deci- 
sion under  consideration  cities  of  the  first  class  were 
divided  into  three  grades,  and  cities  of  the  second  class 
into  eight  grades,  and  as  a  result  each  one  of  the  eleven 
principal  cities  of  the  state  was  governed  according  to 
a  plan  different  from  that  of  any  other.  Moreover, 
during  the  time  that  Cincinnati  was  the  most  populous 
city  of  the  commonwealth  it  was  governed  by  a  statute 
which  in  operation  applied  to  it  alone  and  was  sustain- 
able only  on  the  theory  that  the  legislature  believed 
such  a  statute  to  be  required  by,  or  at  least  to  be  pe- 
culiarly suitable  to,  a  city  of  that  size.  But  when  the 
growth  of  Cleveland  placed  it  in  advance  of  Cincinnati 
in  the  matter  of  population,  instead  of  its  becoming 
endowed  with  those  powers  which  had  been  determined 
to  be  appropriate  the  old  plan  for  its  government  was 
perpetuated  by  the  device  of  shifting  the  classification. 
This  situation  certainly  forced  upon  the  court  the  duty 
of  seriously  considering  the  difficult  question  of  when, 
if  ever,  the  limit  of  legislative  discretion  is  reached — 
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when,  if  ever,  it  may  be  judicially  determined  that  a 
statute  bears  upon  its  face,  or  discloses  in  the  lisrht  of 
all  the  information  of  which  a  court  may  avail  itself, 
proof  of  the  intention  of  the  legislature,  under  color 
of  the  exercise  of  an  undoubted  right,  to  evade  and  in 
effect  to  nullify  an  express  mandate  of  the  constitution. 
But  this  was  not  all.  Hitherto  the  pretext  had  been 
maintained  that  the  classification  was  real — ^that  as 
each  city  advanced  in  population  and  passed  the  bound- 
ary marked  by  the  general  law  it  would  in  virtue  of 
that  growth,  either  ipso  facto,  or  by  meani^  of  ma- 
chinery provided  by  the  law,  pass  into  the  next  higher 
grade  and  become  amenable  to  the  statute  relating 
thereto.  But  the  statute  which  was  directly  involved 
in  that  case,  with  the  obvious  purpose  of  preventing 
such  a  result,  at  least  in  respect  to  two  cities,  created 
a  new  grade — a  fourth  grade  of  the  first,  class,  of 
which  the  court  said : 

"We  are  not  aware  that  there  is  now  in  the  state  a 
city  of  the  fourth  grade  of  the  first  class,  but  the  class 
is  provided  to  the  end  that  it  may  receive  any  city  of 
the  second  class  which  may  be  advanced,  and  that 
such  city  may  thus  be  excepted  from  the  operation  of 
these  acts  relating  to  Cleveland  and  Toledo,  which  are, 
respectively,  cities  of  the  second  and  third  grade,  of 
the  first  class.''     (66  Ohio  St.  453,  486.) 

The  conclusion  of  the  court  is  thus  expressed : 

"The  body  of  legislation  relating  to  this  subject 
shows  the  legislative  intent  to  substitute  isolation  for 
classification,  so  that  all  the  municipalities  of  the  state 
which  are  large  enough  to  attract  attention  shall  be 
denied  the  protection  intended  to  be  afforded  by  this 
section  of  the  constitution.  The  provisions  of  the  sec- 
tion could  not  be  more  clear  or  imperative,  and  relief 
from  the  present  confusion  of  municipal  acts  and  the 
burdens  which  they  impose  would  not  be  afforded  by 
its  amendment.  Since  we  cannot  admit  that  legislative 
power  is  in  its  nature  illimitable,  we  must  conclude 
that  this  provision  of  the  paramount  law  annuls  the 
acts  relating  to  Cleveland  and  Toledo."   (?age  487.) 
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We  see  no  just  ground  of  criticism  of  this  Ohio  de- 
cision. We  have  stated  the  circumstances  out  of  which 
it  grew  in  some  detail,  for  the  purpose  of  showing  the 
extreme  length  to  which  specialization  of  the  law  was 
permitted  to  be  carried  under  the  form  of  general  en- 
actments before  the  courts  felt  justified  in  interfering, 
and  also  of  showing  the  wide  difference  between  the 
facts  of  that  case  and  of  this.  By  the  Kansas  act 
under  discussion  the  legislature  in  efi^ect  created  a  new 
class  of  cities.  In  doing  so  it  did  not  approach  near 
enough  to  the  line  which  separates  the  legitimate  exer- 
cise of  legislative  discretion  from  the  illegitimate  em- 
ployment of  a  guileful  device  to  accomplish  an  uncon- 
stitutional end  by  indirection  to  make  it  at  all  difficult 
for  the  court  to  sustain  its  action.  The  act  is  proof 
also  against  this  attack. 

A  further  objection  is  incidentally  made  to  the  stat- 
ute because  of  a  provision  that  all  persons  contracting 
with  the  city  to  make  street  improvements  shall  be  re- 
quired to  secure  the  faithful  performance  of  their  con- 
tracts by  the  giving  of  bonds  executed  by  some  surety 
company  authorized  to  do  business  in  the  state.  It  is 
argued  that  this  tends  to  the  creation  of  a  monopoly 
in  the  business  of  making  such  bonds.  The  writing  of 
such  bonds  is  a  form  of  insurance.  There  are  reasons 
why  a  bond  given  by  a  corporation  over  which  the 
state  exercises  a  certain  cpntrol  might  be  deemed  pref- 
erable to  any  executed  only  by  individuals.  It  would 
be  competent  for  the  legislature  to  authorize  the  mu- 
nicipality in  its  discretion  to  exact  such  a  bond — ^that 
is,  one  signed  by  a  surety  company;  and  it  is  equally 
competent  for  it  to  exercise  its  own  judgment  in  the 
matter  in  the  first  instance  and  require  that  character 
of  security. 

The  writ  is  denied. 

All  the  Justices  concurring. 
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The  State  op  Kansas  v.  William  Logan. 

No.  14,770.     (85  Pac  798.) 
SYLLABUS  BY  THE  COURT. 

Jury  and  Jurors — Deliberations — ConmUtatian — Individual  Re^ 
sponsibility.  An  instruction  relating  to  the  individual  respon- 
sibility of  each  juror  in  a  criminal  case  which  implies  that 
he  is  to  act  solely  upon  his  individual  judgment,  and  is  silent 
as  to  his  duty  to  consult  with  his  fellow  jurors,  is  erroneous. 

Appeal  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.  Opinion  filed  May  12, 1906.  AflBrmed. 

STATEMENT. 

The  defendant  was  tried,  convicted  and  sentenced  in 
the  district  court  of  Atchison  county  for  the  crime  of 
burglary  in  the  second  degree,  and  appeals  to  this 
court. 

C.  C.  Coleman,  attorney-general,  and  F.  S.  Jackson, 
assistant  attorney-general,  for  The  State. 
W.  W.  Guthrie,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Two  errors  are  alleged  in  addition  to  the 
denying  of  a  motion  for  a  new  trial :  First,  the  refusal 
to  give  instruction  No.  10  asked  by  the  defendant, 
which  reads  as  follows : 

"The  defendant  is  entitled  to  the  separate  judgment 
of  each  and  every  one  of  the  twelve  jurors,  and  it  is  the 
duty  of  each  juror  to  refuse  to  concur  in  a  verdict  of 
guilty  unless  he  is  satisfied  in  his  own  mind  that  each 
and  every  fact  necessary  to  establish  the  guilt  of  de- 
fendant has  been  established  by  the  evidence  beyond 
a  reasonable  doubt." 

This  instruction  was  probably  intended  to  be  framed 
after  an  instruction  approved  in  The  State  v.  Witt,  34 
Kan.  488,  495,  8  Pac.  769,  which  reads  : 

"If  any  one  of  the  jury,  after  having  considered  all 
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the  evidence  in  this  case,  and  after  having  consulted 
with  his  fellow  jurjonen,  should  entertain  a  reasonable 
doubt  of  the  defendant's  guilt,  or,  after  such  considera- 
tion and  consultation,  should  entertain  a  reasonable 
doubt  as  to  whether  or  not  the  defendant  was  present 
at  the  time  and  place  of  the  commission  of  the  alleged 
homicide,  then  the  jury  cannot  find  the  defendant 
guilty/' 

It  will  be  observed,  however,  that  a  material  element 
in  the  individual  responsibility  resting  upon  each  juror 
is  omitted  from  the  instruction  requested,  and  it  is 
therefore  erroneous.  The  verdict  of  a  jury  is  the  com- 
bined judgment  of  twelve  men  who  have  all  heard  the 
same  evidence,  each  one  of  whom  may  have  received 
some  impression  therefrom  differing  from  that  of  all 
his  fellows,  and  is  not  the  separate,  independent  act 
of  twelve  men — ^that  is,  twelve  independent  verdicts. 
After  hearing  the  evidence  and  the  arguments  of  coun- 
sel thereon,-  pro  and  con,  in  which  arguments  the  evi- 
dence is  usually  sought  to  be  harmonized  with  the  con- 
clusion of  the  guilt  of  the  defendant  by  the  attorneys 
for  the  state  and  with  the  conclusion  of  the  innocence 
of  the  defendant  by  the  attorneys  for  the  defendant, 
the  jurymen  are  segregated  to  permit  them  to  consult 
and  compare  views,  for  the  purpose,  of  course,  of  com- 
ing to  a  common  conclusion  that  will  satisfy  the  judg- 
ment of  each  juror.  If  such  common  conclusion  can  be 
arrived  at  it  should  be  embodied  in  a  verdict.  If  it 
cannot  be  arrived  at  there  should  be  a  disagreement. 
Witnesses  may  feel  an  interest  or  a  sjonpathy  for  one 
side  or  the  other,  and  counsel  are  presumed  to  use  all 
honorable  efforts  in  favor  of  the  side  for  which  they 
appear.  The  deliberations,  therefore,  of  the  jury,  in 
which  all  the  evidence  should  be  considered,  as  well  as 
all  of  the  different  theories  of  counsel  and  the  different 
impressions  of  the  individual  jurors,  are  of  the  utmost 
importance;  and  any  instruction  as  to  the  individual 
responsibility  of  a  juror  which  omits  the  important 
matter  of  consultation  is  clearly  erroneous.    The  in- 
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struction  asked  in  this  case  should  Have  been,  as  it 
was,  refused. 

As  to  the  second  error  complained  of,  it  is  the  prov- 
ince of  counsel  in  argument  to  apply  the  instructions 
of  the  court  to  the  facts  as  shown  by  the  evidence,  and 
then  to  aid  the  jury  in  so  doing.  In  the  argument  of 
the  county  attorney  in  this  case  he  told  the  jury  that 
the  term  "reasonable  doubt"  in  the  instructions  of  the 
court  did  not  mean  a  mere  imaginary  or  captious  doubt. 
Defendant's  counsel  thereupon  objected,  and  the  court 
remarked  that  while  the  court  had  not  used  those 
words  in  its  instructions  the  definition  of  ''reasonable 
doubt"  was  probably  correct.  This  was  no  new  in- 
struction, and  wais  not  therefore  required  to  be  written. 
It  was  simply  an  elaboration  of  words.  It  was  an  il- 
lustration of  what  "reasonable"  means — ^not  imagin- 
ary, not  captious.    In  this  there  was  no  error. 

Counsel  for  appellant  makes  a  strong  and  vigorous 
argument  in  support  of  his  contention  that  the  court 
should  have  set  aside  the  verdict  of  the  jury  and 
granted  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence.  It  is  contrary  to  much  of 
the  evidence,  and  is  in  accord  with  much  of  the  evi- 
dence. If  the  jury  had  believed  the  evidence  upon 
which  the  attorney  for  the  appellant  places  emphasis, 
and  had  disbelieved  the  evidence  for  the  state,  their 
verdict  should  have  been  different.  It  is  the  especial 
duty  of  the  jury  to  determine  the  weight  and  credi- 
bility of  the  evidence,  and  when  they  have  done  so,  and 
the  court  has  approved  the  verdict,  this  court  will  not 
reverse  the  result  on  this  ground,  providing,  of  course, 
there  is  evidence  which,  if  credible,  sustains  the  con- 
clusion reached. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 
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The  State  op  Kansas  v.  Andy  Sweizewski. 

No.  14.788.      (85  Paa  800.) 
SYLLABUS  BY  THB  COURT. 

Criminal  Law — CircumatanticU  Evidence — Sufficiency.  In  a 
trial  on  the  charge  of  a  violation  of  the  prohibitory  liquor 
law,  as  well  as  in  the  trial  of  any  other  criminal  charge,  cir- 
cumstantial evidence  may  be  considered  by  the  jury;  but,  as 
in  all  other  criminal  cases,  before  a  jury  is  justified  in  con- 
victing the  defendant  upon  circumstantial  evidence  alone  the 
circumstances  proved  must  not  only  all  be  consistent  with  the 
theory  of  the  defendant's  guilt,  but  they  must  be  so  strong 
as  to  exclude  any  other  reasonable  hypothesis. 

Appeal  from  Allen  district  court;  Oscar  Foust, 
judge.    Opinion  filed  May  12,  1906.    Reversed. 

C.  C.  Coleman,  attorney-general,  and  Burton  E.  Clif- 
ford, for  The  State. 

Ewing,  Gard  &  Gard,  and  Hazen  &  Gaw,  for  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  appellant  was  indicted  on  eight 
counts  for  selling  intoxicating  liquors  in  violation  of 
law,  and  on  one  count  for  maintaining  a  common  nuis- 
ance, by  a  grand  jury  of  Allen  county;  and,  upon  being 
brought  to  trial  in  the  district  court,  the  case  was 
dismissed  as  to  all  but  three  counts  for  unlawful  sales 
and  the  one  count  for  maintaining  a  nuisance.  On  the 
trial  the  jury  found  the  appellant  guilty  on  the  three 
counts  for  unlawful  sales,  and  not  guilty  upon  the 
charge  of  maintaining  a  nuisance.  The  appellant  filed 
a  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  not  sustained  by  the  evidence,  which  motion 
was  denied,  and  he  was  sentenced  and  now  appeals 
to  this  court. 

The  county  attorney  admits  that  there  was  no  evi- 
dence to  show  that  the  appellant  by  himself,  or  through 
any  agent  or  employee,  made  the  sales  upon  which  he 
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elected  to  rely  for  conviction;  and  indeed  it  does  not 
appear  from  the  record  that  the  witnesses  who  testified 
to  bu3ang  intoxicating  liquor  were  even  asked  on  the 
part  of  the  state  from  whom  they  made  the  purchases. 
If  it  be  assumed  that  the  witnesses  knew  from  whom 
they  made  the  purchases,  the  examination  would  indi- 
cate that  there  was  no  real  attempt  made  to  convict 
the  appellant.  However,  it  is  contended  on  the  part 
of  the  state  that  the  evidence  did  disclose  these  facts, 
to  wit: 

"(1)  That  this  defendant  conducted  a  barber  shop 
on  North  Washington  avenue,  in  the  city  of  lola,  in  a 
rear  room  of  which  liquor  was  sold;  (2)  that  this  de- 
fendant was  frequently  in  said  back  room,  as  often  as 
two  or  three  times  a  day;  (3)  that  persons  going  to  and 
from  this  said  back  room  would  go  through  this  de- 
fendant's barber  shop." 

It  is  further  said  the  court  correctly  instructed  the 
jury  that  if  they  believed  beyond  a  reasonable  doubt 
that  the  defendant  knowingly  and  intentionally  aided 
or  abetted  in  the  commission  of  the  alleged  sales,  then 
they  would  be  warranted  in  finding  him  guilty;  and 
that  the  facts  above  recited  are  sufficient  to  sustain 
the  verdict  of  the  jury. 

These  facts  are  purely  circumstantial.  Before  a 
jury  is  justified  in  finding  a  defendant  in  a  criminal 
action  guilty  upon  circumstantial  evidence  alone  the 
circumstances  must  be  so  strong  as  not  only  to  be  con- 
sistent with  the  theory  of  the  defendant's  guilt,  but 
they  must  also  exclude  every  reasonable  hypothesis  ex- 
cept that  of  the  guilt  of  the  defendant.  The  facts  above 
relied  upon  do  not  exclude  every  reasonable  hypothesis 
save  that  of  the  defendant's  guilt,  but  do  suggest  that 
the  defendant  for  numerous  reasons  may  be  entirely 
innocent. 

The  motion  of  the  appellant  for  a  new  trial  should 
have  been  granted,  and  the  judgment  of  the  court  be- 
low is  reversed,  with  instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 
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The  State  op  Kansas  v.  Chauncey  Dewey,  J.  W. 
McBride,  and  Clyde  Wilson. 

No.  14,795.     (85  Pac  796.) 

The  State  op  Kansas  v.  Chauncey  Dewey,  J.  W, 
McBride,  and  Clyde  Wilson. 

No.  14,796.      (85  Pac  796.) 

The  State  op  Kansas  v.  Chauncey  Dewey,  J.  W, 
McBride,  and  Clyde  Wilson. 

No.  14,797.     (85  Pac  796.) 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Law — Continuance — Discharge — Waiver.  A  per- 
son under  indictment  and  held  to  bail  who  claims  the  ri^^t 
to  be  discharged  because  he  has  not  been  brought  to  trial 
before  the  end  of  the  third  term  of  court  held  after  the  in- 
dictment was  found  or  information  filed  must  bring  himself 
within  the  spirit  and  intention  of  the  statute  in  order  to  be 
entitled  to  its  benefits.  His  rights  under  the  statute  may  be 
waived.  If  he  has  consented  to  a  continuance  of  his  cause 
at  the  third  or  any  subsequent  term,  or  failed  to  object  to 
such  continuance  made  when  he  was  present,  such  teim  can- 
not be  claimed  by  him  as  one  of  the  terms  at  which  he  should 
have  been  brought  to  trial.     (See  post,  p.  739.) 

2.  Discharge  —  AcquittaL     The  discharge  of  a  person 

under  indictment  when  not  brought  to  trial,  as  provided  in 
section  221  of  the  code  of  criminal  procedure  (Gen.  Stat. 
1901,  §  5666) ,  amounts  to  an  acquittal  of  the  offense  charged. 

Appeals  from  Norton  district  court;  Abel  C.  T. 
Geiger,  judge.  First  opinion  filed  May  12,  1906.  Af- 
firmed.  Rehearing  granted  October  6,  1906.  Second 
opinion  filed  February  9,  1907.    Reversed. 

C.  C  Coleman,  attorney-general,  and  F.  S.  Jackson, 
assistant  attorney-general,  for  The  State. 
Waters  &  Waters,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  In  the  first  of  these  cases  appellants 
were  charged  with  assault  with  intent  to  kill  Roy 
Berry,  in  the  second  with  murder  in  the  first  degree 
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for  the  killing  of  Alpheus  W.  Berry,  and  in  the  third 
with  murder  in  the  first  degree  for  the  killing  of 
Daniel  P.  Berry. 

On  May  1,  1905,  the  first  day  of  the  regular  May 
term  of  court,  appellants  filed  motions  in  each  case, 
under  section  221  of  the  code  of  criminal  procedure 
(Gen.  Stat.  1901,  §  5666),  asking  to  be  discharged  on 
the  ground  that  more  than  three  terms  of  court  had 
elapsed  after  indictment  without  their  having  been 
brought  to  trial.  On  the  2d  day  of  May  these  motions 
were  denied;  at  the  same  time,  upon  the  request  of 
the  county  attorney,  and  over  the  objections  of  appel- 
lants, the  court  entered  ah  order  in  each  case  dismiss- 
ing it  "without  prejudice."  Exceptions  were  saved, 
and  the  appellants  bring  the  causes  here  for  review. 
Error  is  alleged  in  the  rulings  on  the  motions  of  ap- 
pellants and  in  the  entering  of  the  orders  requested  by 
the  county  attorney. 

The  record  in  each  case  discloses  that  the  informa- 
tion was  filed  in  the  district  court  of  Cheyenne  county 
on  December  2,  1908.  On  the  application  of  defend- 
ants the  venue  was  changed  to  Norton  county,  and  a 
certified  copy  of  the  information  was  filed  in  the  dis- 
trict court  of  that  county  January  12, 1904.  The  regu- 
lar February  term  of  the  district  of  Norton  county 
convened  February  1,  1904,  and  at  this  term  the  cases 
were  continued  by  the  court.  At  the  regular  May, 
1904,  term  of  the  court  orders  were  entered  for  con- 
tinuances over  the  term  on  account  of  there  being  no 
jury  in  attendance,  none  having  been  called.  On  the 
last  day  of  the  regular  September,  1904,  term  of  the 
court  continuances  were  ordered  by  consent  of  the 
parties.  The  regular  February,  1905,  term  of  court 
convened  February  6,  1905,  at  which  time  defendants 
appeared  and  announced  themselves  ready  for  trial, 
and  the  cases  were  passed  until  a  later  day.  After- 
ward they  were  continued  over  the  term,  defendants 
being  present  and  making  no  objection.    The  defend- 
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ants  were  on  bail  during  all  the  time  from  the  filing 
of  the  informations. 

There  are  two  questions  raised:  (1)  Whether  the 
court  erred  in  denying  the  applications  of  appellants  to 
be  discharged;  (2)  whether  error  was  committed  in 
dismissing  the  actions  without  prejudice.  The  con- 
sideration of  the  first  will  necessarily  dispose  of  the 
second.    Our  statute  reads  as  follows : 

"If  any  person  under  indictment  or  information  for 
any  offense,  and  held  to  answer  on  bail,  shall  not  be 
brought  to  trial  before  the  end  of  the  third  term  of  the 
court  in  which  the  cause  is  pending  which  shall  be  held 
after  such  indictment  found  or  information  filed,  he 
shall  be  entitled  to  be  discharged  so  far  as  relates  to 
such  offense,  unless  the  delay  happen  on  his  applica- 
tion or  be  occasioned  by  the  want  of  time  to  try  such 
cause  at  such  third  term."    (Gen.  Stat.  1901,  §  5666.) 

There  is  some  diversity  of  opinion  among  the  mem- 
bers of  the  court  with  respect  to  the  proper  construc- 
tion to  be  given  this  statute.  According  to  one  view, 
the  words  "before  the  end  of  the  third  term  of. 
court"  refer  to  a  distinct  period  of  time  measured  by 
the  first  three  successive  terms  of  court,  and  if  at  the 
end  of  the  third  term  the  person  under  indictment  be 
not  entitled  to  claim  the  benefit  of  the  statute  because 
delay  has  happened  on  his  application,  or  for  want  of 
time  to  try  the  cause,  then  a  new  period  of  like  dura- 
tion begins ;  the  slate  is  wiped  clean,  and  the  state  has 
another  three-term  period  in  which  to  bring  him  to 
trial.  Under  this  theory  single  terms  of  court  are  not 
counted  against  the  state  and  in  favor  of  the  accused. 
Another  theory  counts  the  first,  second  and  third 
terms.  If  the  accused  ask  for  a  continuance  at  the 
first,  second  or  third  term,  or  the  delay  at  either  of 
them  be  occasioned  by  want  of  time  to  try  the  cause, 
that  particular  term  is  not  counted,  and  the  state  has 
an  additional  term  in  its  stead  in  which  to  bring  him 
to  trial.  Another  view  gives  all  importance  to  '*such 
third  term,"  and  regards  what  transpired  at  the  first 
47—73  KAN. 
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or  second  as  of  no  consequence.  If  at  the  end  of  the 
third  term  he  be  not  entitled  to  claim  the  benefit  for 
the  reason  that  the  delay  at  that  term  happened  on 
his  application,  the  state  has  another  term  in  which 
to  bring  him  to  trial.  In  The  State  v.  Campbdl,  ante, 
p.  688,  it  was  held  that  the  terms  of  court  intervening 
while  an  appeal  by  the  state  is  pending  should  not  be 
counted,  although  the  statute  makes  no  exception  in 
such  a  case. 

In  the  cases  at  bar  we  are  not  left  in  doubt  as  to  the 
theory  of  the  trial  court  in  refusing  to  discharge  the 
appellants.  The  orders  recite  that  the  court  held  that 
if  the  applications  should  be  presented  at  the  last  day 
of  that  term,  or  the  first  day  of  the  following  term, 
they  would  be  granted.  The  court  apparently  con- 
sidered that  appellants  were  not  entitled  to  count  the 
third  regular  term  of  court  for  the  reason  that  they 
consented  to  a  continuance  at  that  term,  and  were  like- 
wise not  entitled  to  count  the  fourth  for  the  reason 
that  they  were  present  and  made  no  objection  to  the 
causes  being  continued  at  that  term. 

There  is  no  diversitj^  of  opinion  that  in  any  view  of 
the  statute  the  appellants  were  not  entitled  to  be  dis- 
charged at  the  time  their  application  was  presented. 
A  defendant  may  waive  his  rights  under  the  statute. 
He  may  do  this  by  consenting  to,  or  by  failing  to  ob- 
ject to,  a  continuance  at  the  third  or  subsequent  tenri. 
The  court  therefore  committed  no  error  in  refusing 
to  discharge  the  appellants.  The  regular  third  and 
fourth  terms  of  court  are  not  to  be  considered  as  terms 
at  which  they  should  have  been  brought  to  trial.  In 
the  one  they  consented  to  a  continuance;  in  the  other 
they  were  present  and  made  no  objection  when  the 
continuance  was  ordered. 

Under  a  statute  which  has  been  construed  so  lib- 
erally as  this  has  been — ^to  mean  that  when  discharged 
under  it  a  defendant  is  to  be  deemed  as  acquitted  of 
the  charge  against  him   (The  State  v.  Edwards,  35 
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Kan.  105,  10  Pac.  544),  we  think  that  before  a  de- 
fendant is  entitled  to  such  an  order  he  must  bring 
himself  clearly  within  the  spirit  and  intention  of  the 
statute.  Its  purpose  was  not  to  enable  the  guilty  to 
escape  upon  technicalities,  but  to  shield  the  innocent 
by  preventing  unnecessary  and  unreasonable  delays. 
A  defendant  under  indictment  who  consents,  or  raises 
no  objection,  to  his  case  being  continued  is  not  within 
the  purpose  and  intention  of  the  law.  Delay  does  not 
hurt  him;  often  it  serves  his  purpose  better  than  a 
speedy  trial.  The  judgment  is  farmed. 
All  the  Justices  concurring. 


OPINION  ON  REHEARING. 

(88  Pac  881.) 
SYLLABUS  BY  THE  COURT. 

Criminal  Law  —  Continuance — Discharge — Statute  Construed. 
In  determining  whether  a  person  under  indictment  and  held 
to  bail  is  entitled  to  be  discharged  under  section  221  of  the 
code  of  criminal  procedure  (Gen.  Stat.  1901,  §5666),  it  is 
proper  to  count  the  terms  of  court  held  after  indictment  found 
or  information  filed,  omitting  any  term  at  which  the  delay 
happened  upon  his  application.  Any  term  at  which  he  has 
consented  to  the  delay  or  postponement  cannot  be  claimed  as 
one  at  which  he  should  have  been  brought  to  trial;  but  a 
I>08tponement  or  delay  ordered  by  the  court  cannot  be  re- 
garded as  happening  on  his  application  merely  because  he 
fails  to  object. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  These  cases  have  been  argued  a  second 
time,  upon  rehearing.  Upon  further  consideration  we 
are  of  the  opinion  that  the  views  expressed  in  the  for- 
mer decision  are  not  in  harmony  with  the  true  con- 
struction of  the  statute  designed  to  carry  into  effect 
the  constitutional  guaranty  of  the  right  to  a  speedy 
trial. 

There  are  numerous  well-considered  cases  which 
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support  the  holding  in  the  former  opinion  that  a  con- 
tinuance granted  when  defendant  is  present  and  not 
objecting  should  be  considered  as  made  upon  his  appli- 
cation. This  is  expressly  held  in  Maxwell  v.  The  State, 
89  Ala.  150,  and  People  v.  Douglass,  100  Cal.  1.  Other 
courts  have  adopted  the  rule  that  there  is  a  presump- 
tion that  continuances  were  ordered  by  the  court  for 
good  cause,  and  that  before  defendant  is  entitled  to  a 
discharge  by  an  appeal  to  a  court  of  review  or  upon 
habeas  corjms  the  contrary  must  be  made  to  appear 
affirmatively.  {Johnson  v.  State,  42  Ohio  St.  207; 
State  V.  MoUineaux,  149  Mo.  646,  51  S.  W.  462.)  But 
in  In  re  Begerow,  133  Cal.  349,  65  Pac.  828,  85  Am.  St. 
Rep.  178,  56  L.  R.  A.  513,  the  exact  contrary  is  held, 
and  it  is  said  that  there  is  no  presumption  that  good 
cause  existed  for  the  trial  court's  action.  This  court 
decided  in  In  re  McMicken,  Petitioner,  39  Kan.  406, 
that  where  it  clearly  appears  from  the  record  that  the 
delay  did  not  happen  upon  the  application  of  the  ac- 
cused, or  was  not  occasioned  by  want  of  time  to  try  the 
case,  and  that  his  discharge  was  not  refused  to  obtain 
material  evidence  at  a  succeeding  term,  there  could  be 
no  question  that  he  was  entitled  to  his  discharge. 

We  are  inclined  to  regard  the  statute  as  imperative, 
and  to  hold  that  it  is  enough  for  defendant  to  show  that 
the  terms  of  court  fixed  by  the  statute  passed  without 
his  having  been  brought  to  trial,  and  that  the  delay 
was  not  caused  upon  his  application  or  by  want  of  time 
to  try  the  case.  This  is  practically  what  was  held  in 
In  re  McMicken,  Petitioner,  supra,  and  is  the  view 
taken  by  many  of  the  courts.  (See  People  v.  Morino,  85 
Cal.  515 ;  The  People,  ex  rel,  v,  Matson,  129  111.  591.) 

The  case  of  In  re  Begerow,  supra,  is  reported  in  85 
Am.  St.  Rep.  178,  and  in  56  L.  R.  A.  513,  with  very  full 
annotations,  in  which  will  be  found  the  rulings  of  the 
courts  upon  statutes  similar  to  ours.  A  review  of 
these  authorities  discloses  such  variance  and  conflict 
that  they  furnish  little  assistance  in  determining  the 
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proper  construction  to  be  given  to  the  statute  here. 
The  legislature,  in  making  provision  for  carrying  into 
effect  the  constitutional  guaranty  of  a  speedy  trial, 
has  declared  that  at  the  end  of  the  third  term  of  court 
the  accused  shall  be  discharged,  if  not  brought  to  trial 
before  that  time,  provided  the  delay  has  not  happened 
on  his  application,  or  been  occasioned  by  want  of  time 
to  try  the  cause  at  such  third  term.  Two  questions 
arise:  (1)  Shall  a  continuance  to  which  the  accused 
makes  no  objection  be  held  to  have  been  made  upon  his 
application?  (2)  How  shall  the  words  "by  the  want 
of  time  to  try  such  cause  at  such  third  term"  be  con- 
strued? The  meaning  of  "application"  is  the  employ- 
ment of  means  to  accomplish  an  end.  It  denotes  af- 
firmative action,  not  passive  submission.  Giving  the 
term  its  ordinary  and  literal  meaning,  it  would  seem 
that  a  postponement  ordered  by  the  court  upon  its 
own  motion,  or  upon  the  application  of  the  state,  should 
not  be  regarded  as  happening  upon  the  application  of 
the  accused  merely  because  he  fails  to  object.  We  are 
of  the  opinion  that  our  former  ruling,  that  by  the  fail- 
ure to  object  to  a  continuance  at  any  term  the  person 
under  indictment  loses  the  right  to  count  that  term  as 
one  at  which  he  should  h^ve  been  brought  to  trial,  is 
not  in  harmony  with  the  intent  of  the  statute  or  the 
proper  regard  for  the  constitutional  guaranty  of  a 
speedy  trial. 

The  second  question — How  shall  the  language  of 
the  statute,  "by  the  want  of  time  to  try  such  cause  at 
such  third  term,"  be  construed? — is,  we  think,  not 
difficult.  Obviously  it  has  reference  to  the  condition  of 
affairs  at  such  third  term  only.  It  is  a  saving  clause, 
designed  to  protect  the  right  of  the  state  still  to  bring 
the  accused  to  trial  at  a  succeeding  term  in  those  in- 
stances where  the  state  has  not  been  dilatory  at  the 
third  term,  but,  on  the  contrary,  was  ready  for  trial 
and  was  only  prevented  by  circumstances  which  the 
statute  recognizes  as  liable  to  occur,  and  over  which 


Digitized  by  LjOOQIC 


742  SUPREME  COURT  OF  KANSAS. 

The  State  v.  Dewey. 

the  state  has  no  control — ^want  of  tune  to  try  tte  cause 
at  such  third  term. 

Referring  again  to  the  facts  which  are  recited  in  the 
former  opinion,  it  clearly  appears  from  the  record  that 
at  the  first,  or  February,  1904,  term  the  causes  were 
continued  by  the  court.  No  reasons  are  stated,  and 
this  must  be  counted  as  the  first  term.  At  the  May, 
1904,  term  continuances  were  ordered  by  the  court  for 
the  reason  that  there  was  no  jury  present.  The  failure 
to  provide  for  the  attendance  of  a  jury  to  try  causes 
must,  beyond  question,  be  regarded  as  one  of  the  very 
things  the  constitutional  guaranty  of  a  speedy  trial 
was  designed  to  meet.  If  an  exception  can  be  written 
into  the  statute  so  that  a  delay  caused  by  the  neglect  of 
official  duty  is  to  be  considered  as  a  good  excuse  for 
failure  to  bring  the  accused  to  trial,  the  constitutional 
right  could  be  frittered  away  indefinitely. 

It  further  appears  that  at  the  September  term  the 
appellants  consented  to  continuances,  and  we  hold  that 
this  term  cannot  be  counted  as  one  at  which  they 
should  have  been  brought  to  trial.  But  there  was  a 
February,  1905,  term  of  court;  and  it  appears  that 
the  appellants  announced  themselves  ready  for  trial 
on  the  first  day,  but  the  court  made  an  order  passing 
the  cases  until  a  later  day  in  the  term,  and  afterward 
they  were  continued  generally.  Throwing  out  the  Sep- 
tember, 1904,  term — ^when  the  continuances  were  by 
consent — it  follows  from  what  has  been  said  that  the 
February,  1905,  term  should  be  counted  as  the  third 
term ;  and  when  the  state  failed  to  bring  the  appellants 
to  trial  before  the  end  of  that  term  they  were  entitled 
to  be  discharged,  if  they  had  made  application.  Appli- 
cation was  made  at  the  next,  or  May,  1905,  term,  and 
the  court  erred  in  not  ordering  their  discharge. 

Many  courts  have  said  that  the  enumeration  of  some 
causes  for  delay  does  not  exclude  all  other  causes,  and 
have  held  that  where  the  delay  at  the  third  term  is  oc- 
casioned by  the  illness  or  death  of  the  trial  judge  or 
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prosecuting  attorney,  or  the  occurrence  of  some  un- 
foreseen accident,  the  accused  is  not  entitled  to  his  dis- 
charge. (People  V.  CamUo,  69  Cal.  540 ;  State  v.  Hut- 
ing,  21  Mo.  464.)  Without  passing  on  that  question, 
it  is,  we  think,  obvious  that  no  cause  for  delay  such  as 
contemplated  by  the  statute  occurred  in  the  present 
cases.  The  weight  of  authority  is  that  the  statute  is 
imperative,  and  should  receive  a  liberal  construction  in 
favor  of  liberty,  having  always  in  mind  that  its  pur- 
pose is  not  to  shield  the  guilty  but  to  protect  the  inno- 
cent. (To  the  same  effect  see  State  v.  Wear,  145  Mo. 
162 ;  State  v.  Kuhn,  154  Ind.  450 ;  People  v.  Moran,  144 
Cal.  48.) 

The  judgments  are  reversed,  and  the  causes  re- 
manded, with  instructions  to  order  the  discharge  of 
the  appellants. 

All  the  Justices  concurring. 


In  the  Matter  of  the  Disbarment  of  J.  A.  Smfth.      173    743 
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SYLLABUS  BY  THE  COURT.  Its       7« 

1.  PRAcncB,  District  Court — Change  of  Venue^Prejtidice  of       ^     ^^ 
the  Judge,     An  apprehension  of  a  party  that  a  Judge  is 
prejudiced  against  him  is  not  enough  to  require  a  ehange  of 

venue,  but  it  must  satisfactorily  appear  that  prejudice  in 
fact  exists. 

2.  Attorneys — Disbarment — Statutory  Grounds  Not  Exclusive. 
The  enumeration  in  the  statute  of  certain  acts  which  will  be 
deemed  sufficient  for  the  revocation  or  suspension  of  an  at- 
torney's license  to  practice  law  does  not  limit  the  common-law 
power  of  the  court  in  that  respect,  and  attorneys  may  be 
disbarred  for  other  than  the  statutory  grounds. 

3.  Gross  Misconduct  a  Ground  for  Disbarment,  An  at- 
torney may  be  disbarred  not  only  for  malpractice  and  dis- 
honesty in  his  profession,  but  also  for  gross  misconduct  show- 
ing him  to  be  unworthy  of  the  privileges  which  the  law  con- 
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fers  on  him  and  unfit  to  be  entrusted  vnih  the  duties  and 
powers  of  an  attorney. 

4.  Proof  of  Conviction  of  Crime  Not  Essential.    Wh«re 

the  charges  made  against  an  attorney  involve  moral  turpi- 
tude, proof  of  a  conviction  is  not  essential  to  a  disbarment. 

5.  Statute  of  Limitations  Not  a  Defense,  In  a  proceed- 
ing for  the  disbarment  of  an  attorney  the  statute  of  limita- 
tions is  no  defense. 

6. Procedure — Court  itself  Must  Try  Facts.    In  such  a 

case  the  court  itself  is  the  trier  of  both  facts  and  law,  and 
these  functions  cannot  be  delegated  to  a  committee,  commis- 
sioner, or  referee. 

7.  Accusation — Form  and  Requisite.     The  formal  and 

technical  requirements  of  criminal  pleading  are  not  required 
in  an  accusation,  but  it  is  necessary  that  the  charge  against 
an  attorney  shall  be  so  specific  as  fairly  to  iirform  him  of 
the  precise  nature  of  the  misconduct  of  which  he  is  accused 
If  the  facts  of  the  charged  misconduct  are  clearly  brought  to 
his  attention,  the  form  in  which  they  are  stated  or  whether 
some  of  them  are  repeated  in  several  paragraphs  is  not  vital. 

8.  Sufficiency  of  Evidence.    The  testimony  of  moral  and 

professional  delinquency  of  the  accused  is  held  to  meet  the 
requirement  that  more  than  a  mere  preponderance  of  the 
evidence  is  necessary  in  such  cases,  and  is  sufiicient  to  sup- 
port the  judgment  of  disbarment. 

Appeal  from  Wyandotte  district  court;  J.  Met  ABE 
Moore,  judge.    Opinion  filed  May  12,  1906.    Affirmed. 

/.  A.  Smith,  pro  se. 

Samuel  Maker,  John  A.  Hale,  and  Thom^as  J.  White, 
prosecuting  conunittee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  a  proceeding  brought  in 
the  district  court  of  Wyandotte  county  for  the  disbar- 
ment of  J.  A.  Smith,  a  practicing  attorney  in  the  courts 
of  Kansas.  Upon  a  complaint  made  that  Smith  had  been 
guilty  of  malpractice,  and  other  misconduct,  the  court 
appointed  a  committee  of  the  bar  to  make  a  prelimi- 
nary investigation  of  the  charges  and  to  report  whether 
further  action  upon  the  complaint  should  be  taken. 
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This  committee,  after  an  ext^ided  inquiry,  recom- 
mended that  an  accusation  be  filed  against  Smith.  The 
court  accordingly  appointed  another  committee  of  law- 
yers to  prepare  and  file  an  accusation  against  him,  and 
one  containing  three  paragraphs  was  drawn  and  filed. 

In  the  first  paragraph  it  was  alleged  that  Smith  was 
a  material  witness  in  a  case  pending  in  the  district 
court  of  Lyon  county,  as  to  whether  a  certain  deed  pur- 
porting to  convey  the  land  in  controversy  was  genuine 
or  a  forgery;  that  he  was  visited  by  J.  W.  Blank,  who 
offered  to  give  Smith  $200  if  he  would  testify  falsely 
in  the  case,  or  would  absent  himself  so  that  his  deposi- 
tion could  not  be  taken  or  service  of  a  subpoena  be  made 
upon  him;  that  Smith  accepted  the  offer,  and  agreed 
with  Blank  either  to  give  the  false  testimony  or  to  ab- 
sent himself  so  that  his  evidence  could  not  be  had ;  that 
Blank  paid  Smith  ten  dollars  of  the  stipulated  amount, 
and  to  secure  payment  of  the  remainder  gave  Smith  a 
diamond  of  the  value  of  $175 ;  that  later  Blank  brought 
an  action  of  replevin  for  the  recovery  of  the  diamond 
against  Smith  in  the  district  court  of  Wyandotte 
county,  in  which  Smith  stated  and  made  the  defense 
that  the  diamond  was  given  to  him  for  the  immoral  and 
illegal  purpose  mentioned  in  the  offer;  that  the  trial 
resulted  in  a  verdict  and  judgment  against  Smith, 
whereupon  he  instituted  a  proceeding  in  error  in  the 
supreme  court  to  reverse  the  judgment,  and  to  that  end 
argued  there  that  because  the  diamond  had  been  given 
to  him  for  the  aforementioned  immoral  and  illegal  pur- 
pose there  should  be  a  reversal  of  the  judgment,  but 
that  upon  his  own  statement  and  argument  the  su- 
preme court  denied  any  relief  and  dismissed  the  pro- 
^ceeding  upon  the  grounds  stated  in  the  decision.  (69 
Kan.  853,  76  Pac.  858.) 

In  the  second  paragraph  it  was  alleged  that  Smith 
came  into  possession  of  the  diamond  mentioned  in  the 
first  paragraph,  but  that  the  exact  manner  in  which 
he  gained  possession  of  it  was  not  known  to  the  com- 
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mittee ;  that  upon  a  demand  for  its  return  to  the  owner 
Smith  refused  to  surrender  it,  setting  up  that  it  was 
obtained  for  the  illegal  purpose  mentioned  in  the  first 
paragraph.  The  details  of  the  transaction/  the  bring- 
ing of  the  replevin  action,  and  the  attempted  review  of 
the  judgment  rendered  in  that  action,  together  with 
the  defenses,  statements  and  arguments  made  by  Smith 
in  those  proceedings,  were  alleged  in  substantially  the 
language  employed  in  the  first  paragraph,  closing  with 
the  averment  that  notwithstanding  the  final  judgment 
for  the  return  of  the  diamond  to  its  owner  Smith  still 
refused  to  give  it  up. 

In  the  third  paragraph  it  was  averred  that  Smith 
brought  an  action  in  behalf  of  a  client  to  recover  an  in- 
debtedness for  labor,  and,  after  having  been  informed 
by  both  of  the  parties  to  the  transaction  that  the  debt 
had  been  paid  and  the  controversy  settled,  he  continued 
the  litigation,  introduced  false  testimony  and  made 
false  statements,  in  the  absence  of  the  defendant,  by 
which  the  justice  of  the  peace  before  whom  the  case 
was  tried  was  deceived,  and  was  induced  to  enter  a 
judgment  against  the  defendant  for  ten  dollars,  when 
Smith  well  knew  that  the  debt  had  been  fully  paid  and 
satisfied.  ' 

After  several  motions  directed  at  the  accusation, 
and  a  motion  for  a  change  of  venue,  had  been  made  and 
denied,  the  accused  answered,  denying  the  charges 
made  against  him,  pleading  in  bar  the  statutes  of  limi- 
tation, and  also  a  former  adjudication  of  the  charge  as 
to  the  diamond,  and  setting  forth  his  version  of  the 
transactions  upon  which  the  charges  in  the  accusation 
were  based.  Much  testimony  was  offered,  upon  which 
the  court  found  that  the  charges  were  sustained,  ancU 
entered  a  judgment  revoking  the  license  of  the  ac- 
cused as  an  attorney  and  counselor  at  law,  barring  him 
from  practicing  his  profession  in  the  courts  of  the 
state,  and  striking  his  name  from  the  roll  of  attorneys. 

The  first  question  raised  on  this  appeal  is.  Was  there 
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error  in  refusing  the  accused's  application  for  a  change 
of  venue?  In  an  aflSdavit  Smith  stated  that  he  be- 
lieved the  district  judge  entertained  a  feeling  of  ill  will 
and  prejudice  toward  him,  citing  rulings  in  a  number 
of  cases  as  indicating  such  a  state  of  mind;  that  his 
apprehensions  of  prejudice  were  shared  by  his  clients, 
and  on  that  account  he  had  been  bringing  most  of  his 
cases  in  the  court  of  common  pleas  of  Wyandotte 
county.  The  accused  also  stated  in  his  affidavit  that  he 
acquitted  the  judge  of  any  intentional  misconduct  or  de- 
sire to  wrong  him,  and  that  although  the  judge  seemed 
not  to  be  conscious  of  any  prejudice  toward  him  he 
believed  the  judge's  state  of  mind  was  such  that  he 
could  not  give  the  accused  a  fair  trial.  Eliminating 
mere  conclusions,  and  looking  to  the  facts  stated  in  the 
affidavit,  it  is  clear  that  a  change  of  venue  would  not 
have  been  justified.  It  frequently  has  been  held  that 
the  venue  should  never  be  changed  upon  this  ground 
unless  the  evidence  clearly  establishes  the  prejudice  of 
the  judge.  The  most  that  can  be  said  of  the  showing 
in  support  of  the  application  in  this  case  is  that  it 
indicates  a  strong  belief  on  the  part  of  the  accused  that 
a  prejudice  existed  against  him  in  the  mind  of  the 
judge.  It  is  not  enough  that  a  party  apprehends  or  be- 
lieves that  a  judge  is  prejudiced,  but  it  must  satis- 
factorily appear  that  prejudice  in  fact  exists.  If  mere 
fear  of  prejudice  in  a  judge  would  warrant  a  change 
of  venue  the  applications  therefor  would  be  numerous. 
The  rule  established  by  the  statute  and  the  decisions 
relating  to  changes  of  venue  on  account  of  the  preju- 
dice of  the  judge  makes  it  clear  that  no  error  was  com- 
mitted in  denying  the  accused's  application.  (City  of 
Emporia  v.  Volmer,  12  Kan.  622 ;  The  State  v.  Bohan, 
19  Kan.  28,  50 ;  Protective  Union  v.  Gardner,  41  Kan. 
397,  401,  21  Pac.  233;  The  State  v.  Grinstead,  62  Kan. 
593,  608,  64  Pac.  49;  The  State  v.  Stark,  63  Kan.  529, 
66  Pac.  243,  54  L.  R.  A.  910,  88  Am.  St.  Rep.  251 ;  The 
State  V.  Parmenter,  70  Kan.  513,  79  Pac.  123.) 
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It  is  next  contended  that  some  of  the  charges  against 
Smith  do  not  fall  within  the  causes  for  disbarment 
n^ned  in  the  statute.  As  will  be  observed,  the  stat- 
ute does  not  provide  thiat  the  only  causes  for  which  the 
license  of  an  attorney  may  be  revoked  or  suspended  are 
those  specified  in  it,  nor  does  it  undertake  to  limit  the 
common-law  power  of  the  courts  to  protect  themselves 
and  the  public  by  excluding  those  who  are  unfit  to  as- 
sist in  the  administration  of  the  law.  It  merely  pro- 
vides that  certain  causes  shall  be  deemed  sufficient 
for  the  revocation  or  suspension  of  an  attorney's  li- 
cense. (Gen.  Stat.  1901,  §398.)  In  the  early  case 
of  Peyton's  Appeal,  12  Kan.  398,  404,  it  was  held  that 
this  statute  is  not  an  enabling  act,  but  that  the  power 
of  the  <50urt  to  exclude  unfit  and  unworthy  members  of 
the  profession  is  inherent;  that  "it  is  a  necessary  inci- 
dent to  the  proper  administration  of  justice;  that  it 
may  be  exercised  without  any  special  statutory  au- 
thority, and  in  all  proper  cases,  unless  positively  pro- 
hibited by  statute;  and  that  it  may  be  exercised  in  any 
manner  that  will  give  the  party  to  be  disbarred  a  fair 
trial  and  a  full  opportunity  to  be  heard."  If  there  is 
authority  in  the  legislature  to  restrict  the  discretion 
of  the  courts  as  to  what  shall  constitute  causes  for 
disbarment,  or  to  limit  the  inherent  power  which  they 
have  exercised  from  time  immemorial,  it  should  not 
be  deemed  to  have  done  so  unless  its  purpose  is  clearly 
expressed.  It  is  generally  held  that  the  enumeration 
of  the  grounds  for  disbarment  in  the  statute  is  not  to 
be  taken  as  a  limitation  on  the  general  power  of  the 
court,  but  that  attorneys  may  be  removed  for  common- 
law  causes  when  the  exercise  of  the  privileges  and 
functions  of  their  high  office  is  inimical  to  the  due  ad- 
ministration of  justice.  (Farlin  v.  Sook,  30  Kan.  401, 
1  Pac.  123,  46  Am.  Rep.  100;  In  re  Norris,  60  Kan. 
649,  659,  57  Pac.  528;  Boston  Bar  Association  v. 
Greenhood,  168  Mass.  169,  46  N.  E.  568;  In  the  Matter 
of  Mills,  an  Attorney,  1  Mich.  392 ;  The  State,  ex  rd.. 
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V.  LaughXin,  10  Mo.  App.  1,  31  S.  W.  889 ;  State,  ex  rel., 
V.  Harber  et  ol.,  129  Mo.  271,  31  S.  W.  889;  State,  ex 
reL,  V.  Gebhardt,  87  Mo.  App.  542;  In  re  Boone,  83 
Fed.  944;4Cyc.  905,  906.) 

The  nature  of  the  office,  the  trust  relation  which  ex- 
ists between  attorney  and  client,  as  well  as  between 
court  and  attorney,  and  the  statutory  rule  prescribing 
the  qualifications  of  attomejrs,  uniformly  require  that 
an  attorney  shall  be  a  person  of  good  moral  character. 
If  that  qualification  is  a  condition  precedent  to  a  li- 
cense or  privilege  to  enter  upon  the  practice  of  the 
law,  it  would  seem  to  be  equally  essential  during  the 
continuance  of  the  practice  and  the  exercise  of  the 
privilege.  So  it  is  held  that  an  attorney  will  be  re- 
moved not  only  for  malpractice  and  dishonesty  in  his 
profession,  but  also  for  gross  misconduct  not  con- 
nected with  his  professional  duties  which  shows  him 
to  be  unfit  for  the  office  and  unworthy  of  the  privileges 
which  his  license  and  the  law  confer  upon  him.  (Ex 
parte  WaU,  107  U.  S.  265,  2  Sup.  Ct.  569,  27  L.  Ed. 
552;  Ex  paHe  Burr,  4  Fed.  Cas.  [No.  2186]  791,  1 

Wheel.  Crim.  Cas.   [N.  Y.]   503;  In  re  0 ,  73 

Wis.  602,  42  N.  W.  221;  Delano's  Case,  58  N.  H.  5,  42 
Am.  Rep.  555;  O'Connell,  Petitioner,  174  Mass.  253, 
53  N.  E.  1001,  54  N.  E.  558;  Darmenon's  Case,  1  Mart. 
[La.]  129;  In  re  John  Percy,  36  N.  Y.  651;  Penobscot 
Bar  V.  Kimball,  64  Me.  140 ;  In  re  Wellcome,  23  Mont. 
450,  59  Pac.  445;  In  re  Weed,  26  Mont.  507,  68  Pac. 
1115 ;  Cohen  v.  Wright,  22  Cal.  293 ;  State  v.  McClaugh- 
erty,  33  W.  Va.  250,  10  S.  E.  407 ;  Jones's  Case,  2  Pa. 
Dist.  Ct.  538;  State,  ex  rel,,  v.  Byrkett,  4  Ohio  Dec.  89; 
4  Cyc.  910;  3  A.  &  E.  Encycl.  of  L.  302.) 

The  accused  was  charged  with  professional  miscon- 
duct, and  also  with  misconduct  not  directly  connected 
with  his  professional  duties ;  but  all  of  the  charges  re- 
lated to  the  administration  of  justice,  and  seriously 
affected  his  professional  and  personal  integrity.  Al- 
though the  charges  involve  moral  turpitude,  it  is  not 
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necessary  to  a  disbarment  that  there  should  have  been  a 
conviction.  (Ex  parte  Wall,  107  U. S.265, 2  Sup.  Ct  569, 
27  L.  Ed.  552 ;  State,  ex  rel  Hartman,  v.  CadweU,  16 
Mont.  119,  40  Pac.  176;  The  State,  ex  rel.  McCormick, 
V.  Winton,  11  Ore.  456,  5  Pac.  337,  50  Am.  Rep.  486; 
Perry  v.  The  State,  3  G.  Greene  [Iowa] ,  550 ;  Watson  v. 
Citizens*  Savings  Bank,  5  S.  C.  159 ;  In  re  Samud 
Davies,  93  Pa.  St.  116,  39  Am.  Rep.  729;  Gates's  Case, 
1  Pa.  Co.  Ct.  236.)  Even  an  acquittal  upon  a  criminal 
charge  does  not  prevent  the  disbarment  of  an  attorney, 
where  it  clearly  appears  that  the  misconduct  under  in- 
vestigation rendered  him  unfit  to  be  entrusted  with  the 
powers  and  duties  of  his  profession.  (The  People  v. 
Mead,  29  Colo.  344,  68  Pac.  241.) 

It  is  contended  that  the  proceeding  was  barred  by 
some  statute  of  limitation,  but  the  accused  points  out 
no  particular  limitation  applicable  to  cases  of  this 
character.  Staleness  in  a  charge  against  an  attorney 
might  prevent  its  being  considered,  because  an  un- 
reasonable delay  in  the  presentation  of  a  charge  of 
misconduct  might  make  it  impossible  for  an  attorney 
to  procure  the  witnesses  or  the  testimony  which  would 
have  been  available  at  an  earlier  time  to  meet  such 
charge;  but  the  statute  of  limitations  itself  is  no  de- 
fense to  such  a  proceeding.  (In  re  Elliott,  ante,  p.  151; 
In  re  Lowenthal,  78  Cal.  427,  21  Pac.  7 ;  Ex  parte  Tyler, 
107  Cal.  78,  40  Pac.  33;  In  re  Weed,  26  Mont.  507,  68 
Pac.  1115;  United  States  v.  Parks,  93  Fed.  414;  4  Cyc. 
914,  915.)  It  cannot  be  said  that  the  charges  in  the 
present  case  have  become  stale,  nor  that  there  has 
been  an  unreasonable  delay  in  presenting  them  to  the 
court. 

The  accused  urges  as  a  defense  that  a  former  inquiry 
as  to  his  professional  standing  and  conduct  bars  the 
maintenance  of  this  proceeding.  In  1901  complaint  as 
to  his  misconduct  was  made  to  the  court,  and,  among 
other  things,  the  diamond  transaction  was  mentioned. 
The  court  appointed  a  committee  to  investigate  the 
charges,  and  report  the  results,  with  recommendations. 


Digitized  by  VnOOQ IC 


Vol.  73.  JANUARY  TERM,  1906. 751 

In  re  Smith. 

The  committee  made  an  extended  inquiry,  reported  that 
the  charges  presented  were  not  true,  and  their  report, 
which  was  not  preserved,  was  approved  by  the  court, 
and  it  was  ordered  that  the  petition  for  disbarment 
be  denied.  The  argument  is  that  as  the  misconduct 
in  respect  to  the  diamond  was  included  in  the  com- 
plaint, brought  to  the  attention  of  the  conmiittee, 
and  the  conmfiittee's  report  was  acted  upon  by  the 
court,  it  is  not  open  to  further  consideration.  The  ac- 
tion taken  in  that  preliminary  investigation  by  the 
conmiittee,  although  approved  by  the  court,  was  in  no 
sense  an  adjudication.  In  the  first  place  it  appears  that 
the  diamond  transaction  was  not  in  fact  investigated. 
At  that  time  it  was  the  subject  of  inquiry  in  the  re- 
plevin action  heretofore  mentioned,  and  hence  the  com- 
mittee concluded  to  leave  it  out  of  consideration. 
Again,  the  investigation  appears  to  have  been  pre- 
liminary, and  only  for  the  purpose  of  determining 
whether  a  formal  accusation  should  be  filed  and  the 
appellant  cited  to  appear  and  make  answer  to  the 
charges  of  misconduct.  Like  action  was  taken  in  the 
present  case,  for  it  appears  that  the  accusation  was 
not  filed  until  a  committee  of  the  Wyandotte  county  bar 
had  inquired  into  the  charges  and  recommended  that 
further  proceedings  be  taken.  This  is  not  an  uncom- 
mon practice,  especially  where  the  court  is  not  satis- 
fied that  the  charges  made  are  well  founded,  or  where 
it  has  not  sufficient  time  to  make  the  necessary  inquiry 
in  order  to  determine  whether  the  attorney  should  be 
cited  before  the  court  to  answer  and  defend. 

There  is  a  further  reason  why  the  action  taken  can- 
not be  considered  as  a  binding  adjudication.  Charges 
of  this  character  cannot  be  tried  by  a  committee,  nor 
can  the  functions  of  the  court  in  this  respect  be  dele- 
gated to  any  one  else.  The  statute  is  specific,  and  ex- 
pressly places  this  responsibility  upon  the  court  itself. 
It  provides:  "To  the  accusation  he  may  plead  or  de- 
mur, and  the  issues  joined  thereon  shall  in  aU  cases  be 
tried  by  the  court,  all  the  evidence  being  reduced  to 
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writing,  filed  and  preserved."  {Gen.  Stat.  1901,  §  401.) 
It  was  the  evident  legislative  purpose  that  in  cases  in 
which  the  honor  and  dignity  of  the  court  are  involved, 
and  which  so  seriously  affect  one  of  its  attorneys,  the 
court  itself  should  be  the  trier  of  both  the  facts  and 
the  law.  In  Colorado  it  is  held  that  the  testimony  in 
such  a  case  may  be  reported  by  a  referee  (The  People 
V.  Mead,  29  Colo.  344,  68  Pac.  241),  but  m  a  number  of 
states  it  is  ruled  that  not  only  should  the  judge  make 
the  findings  of  fact  and  law,  but,  also,  that  the  wit- 
nesses should  be  examined  in  the  presence  of  the  court. 
(The  State  of  Florida,  ex  rel.,  v.  Jesse  J.  Finley,  30 
Fla.  325, 11  South.  674,  18  L.  R.  A.  401 ;  In  the  Matter 
of  Albert  L.  Chandler,  105  Mich.  235,  63  N.  W.  69; 
In  the  Matter  of  an  Attorney,  83  N.  Y.  164,  23  Alb. 

L.  J.  129;  In  the  Matter  of ,  an  Attorney,  86 

N.  Y.  563.)  In  the  investigation  of  the  accused  in 
1901  there  was  certainly  no  trial  by  the  court,  and 
hence  no  adjudication.  The  testimony  in  the  record 
makes  it  clear  that  such  inquiry  as  the  committee  made 
was  only  preliminary,  that  the  transactions  involved 
here  were  not  in  fact  considered  by  the  committee,  and 
that  there  has  never  been  a  previous  trial  by  the  court 
of  the  charges  now  under  consideration. 

There  is  complaint  of  inconsistency  in  the  charges 
contained  in  the  accusation,  and  a  contention  that  the 
prosecuting  conmiittee  should  have  been  required  to 
elect  whether  it  would  stand  upon  the  first  or  second 
count.  Both  of  these  counts  related  to  the  conduct  of 
the  accused  in  respect  to  the  diamond.  In  the  first  it 
was  charged  that  money  and  a  diamond  were  given  to, 
and  accepted  by,  the  accused  as  a  bribe  to  assist  in  de- 
feating the  ends  of  justice,  and  that  when  the  questicm 
of  possession  and  ownership  of  the  diamond  was  pre- 
sented to  the  court  he  pleaded  his  own  immoral  and  il- 
legal acts  to  defeat  a  recovery.  In  the  second  count 
it  was  alleged  that  the  committee  was  unable  to  state 
the  exact  manner  in  which  the  accused  gained  posses- 
sion of  the  diamond,  but  that  he  unlawfirtly  refused  to 
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give  it  up,  and  when  proceedings  were  brought  for  its 
recovery  he  set  up  that  the  money  was  paid  and  the 
diamond  delivered  for  the  immoral  purpose  related  in 
the  first  count.  It  is  manifest  that  the  complaint  was 
framed  to  meet  the  exigencies  of  the  proof.  The  pro- 
ceeding is  not  criminal,  and  the  formal  and  technical 
requirements  of  criminal  pleading  are  not  necessary  in 
an  accusation.  (In  re  Bumette,  ante,  p.  609.)  In 
criminal  cases,  however,  the  pleader  is  permitted  to 
charge  the  same  offense  in  several  counts,  in  order  to 
meet  the  requirements  of  the  evidence.  While  formal 
and  technical  pleading  is  not  essential  to  this  proceed- 
ing, it  is  important  that  the  charges  against  an  attor- 
ney shall  be  so  specific  as  fairly  to  inform  him  of  the 
precise  nature  of  the  misconduct  with  which  he  is  ac- 
cused. If  the  facts  of  the  charged  misconduct  are 
clearly  brought  to  his  attention,  the  form  in  which  they 
are  stated  or  whether  they  are  stated  in  one  or  two 
paragraphs  is  not  of  great  importapce.  In  any  event 
the  penalty  can  be  no  more  than  disbarment.  So,  in 
this  case,  the  accused  was  notified  that  the  committee 
would  endeavor  to  prove  that  the  money  and  property 
were  offered  to,  and  accepted  by,  him  on  the  condition 
that  he  would  either  testify  falsely  or  would  assist  in 
defeating  justice  by  absenting  himself  so  his  testi- 
mony could  not  be  had,  and,  if  they  failed  in  establish- 
ing that,  that  they  would  attempt  to  show  that  however 
he  may  have  acquired  the  possession  of  the  diamond 
he  had  at  least  stated  and  pleaded  that  it  was  given  to 
him  for  the  immoral  and  illegal  purpose  stated.  The 
accused  could  not  have  been  misled  as  to  the  nature 
of  the  misconduct  charged  against  him,  and  we  think 
no  error  was  committed  by  the  court  in  refusing  either 
to  quash  the  charges  or  to  require  an  election  by  the 
committee. 

Little  need  be  said  as  to  the  sufficiency  of  the  proof 
upon  which  the  judgment  of  disbarment  rests.     Al- 
though the  proceeding  is  not  criminal,  it  is  of  such  a 
nature,  and  the  judgment  of  disbarment  is  so  severe 
48— 73  KAN. 
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and  so  direful  in  its  results  to  an  attorney,  that  some- 
thing more  than  a  mere  preponderance  of  proof  is  nec- 
essary. A  judgment  deprives  an  attorney  of  an  office, 
of  a  means  of  livelihood,  and  to  a  great  extent  of  his 
good  name,  and  should  only  be  rendered  upon  dear  and 
satisfactory  legal  proof.  The  evidence  in  the  record 
appears  to  be  sufficient  to  meet  the  strictest  require- 
ment in  this  respect.  Indeed,  the  accused,  in  state- 
ments, pleadings  and  arguments  seriously  made  in 
courts,  seems  to  have  admitted  much  of  the  misconduct 
alleged  against  him.  His  recital  of  the  negotiations  for 
the  giving  of  false  testimony  by  him  in  court,  or  for 
the  evasion  of  a  subpoena  so  that  his  testimony  as  to 
the  real  facts  in  the  case  could  not  be  obtained,  betrays 
a  moral  obliquity  and  an  utter  lack  of  appreciation  of 
the  dishonesty  of  his  acts.  The  explanation  that  he 
took  money  and  property  tendered  as  the  price  of  his 
dishonor,  expecting  later  to  make  an  exposure  of  the 
man  who  bought  him,  if  it  had  been  believed  by  the 
trial  court,  does  not  go  far  toward  exculpation.  In- 
stead of  resenting  the  corrupt  offer,  the  money  was  ac- 
cepted and  the  diamond  securing  a  further  payment 
was  received  and  kept,  and  when  the  owner  of  the 
diamond  brought  replevin  for  the  recovery  of  his  prop- 
erty the  accused  set  up  the  immorality  of  the  transac- 
tion and  his  own  shame  to  defeat  the  action.  The  testi- 
mony showing  both  moral  and  professional  delin- 
quency was  such  that  the  duty  of  the  trial  court  was 
clear,  and  no  other  course  was  open  than  the  revoca- 
tion of  the  abused  license.  An  attorney  is  admitted 
upon  a  satisfactory  showing  of  his  good  character  and 
fitness  to  be  an  officer  of  the  court.  He  is  afterward 
required  to  maintain  the  same  ethical  standard,  and  is 
only  entitled  to  hold  the  high  office  of  "minister  of  the 
law"  during  good  behavior.  The  proofs  of  misbehavior 
and  of  moral  and  professional  delinquency  are  so  clear 
that  there  appears  to  be  no  escape  from  the  unpleas- 
ant duty  of  affirming  the  judgment  of  disbarment 
All  the  Justices  concurring. 
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Opinions  Per  Curiam. 


Eric  Blomberg  et  al.  v.  Frank  J.  Faulkner,  as 
Administrator,  etc. 

Na  14,407.     (88  Pa«.  1116.) 

Practice,  District  Court — Reopening  Case,  It  was  held  that 
an  application  to  have  a  case  opened  after  judgment  to 
I>ermit  defendants  to  make  a  defense  therein  was  properly 
denied. 

Error  from  Marshall  district  court;  Sam  Kimble, 
judge.    Opinion  filed  February  10,  1906.    Affirmed. 

Isaac  A.  Rigby,  for  plaintiffs  in  error. 
E.  A.  Berry,  and  Gregg  &  Gregg,  for  defendant  in 
error. 

Per  Curiam:  The  plaintiffs  in  error  prosecute  this 
proceeding  to  reverse  an  order  of  the  district  court 
refusing  to  open  the  case,  in  which  a  judgment  had 
been  rendered  against  them,  that  they  might  have 
another  opportunity  to  make  a  defense  therein.  The 
action  was  on  a  promissory  note  bearing  the  signature 
of  both  of  the  defendants.  Summons  was  properly 
served  upon  both,  and  they  appeared  and  participated 
in  the  trial.  The  judgment  was  rendered  May  7^ 
1903,  and  the  application  to  have  it  set  aside  was  filed 
October  6,  1903.  The  application  states  no  defense  to- 
the  action.  It  states  no  reasons  why  the  court  should 
open  the  case  and  permit  the  defendants  to  relitigate 
the  questions. 

The  order  of  the  court  denying  the  application  of 
the  plaintiffs  in  error  is  affirmed. 
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Urias  Brewer  v.  George  H.  Moyer  et  al.,  as 
Partners,  etc.,  et  al. 

No.  14.463.     (84Pac719.) 

1.  Practice,  Sxjpreme  Court  —  Assignments  of  Error.  Matters 
passed  upon  by  the  trial  court  when  considering  a  motion 
for  a  new  trial  were  held  not  reviewable  where  the  conclu- 
sion reached  by  the  trial  court  is  not  assailed. 

2.  Amendment  of  Petition  in  Error.    Leave  to  amend  a 

petition  in  error  by  adding  new  matter  denied  because  the 
time  within  which  errors  in  the  case  might  have  been  pre- 
sented had  expired. 

Error  from  Franklin  district  court;  Charles  A. 
Smart,  judge.  Opinion  filed  February  10,  1906.  Af- 
firmed. 

Gamble  &  Costigan,  for  plaintiff  in  error. 
Pleasant  &  Pleasant,  and  Benson  &  Harris,  for  de- 
fendants in  error. 

Per  Curiam:  The  errors  assigned  in  this  proceed- 
ing relate  to  matters  passed  upon  by  the  trial  qourt 
when  the  motion  for  a  new  trial  was  under  considera- 
tion. The  conclusion  of  the  trial  court  respecting 
them  reached  at  that  time  is  not  assailed,  and  hence, 
under  the  well-established  rule,  this  court  will  not 
now  examine  them. 

The  motion  for  leave  to  amend  the  petition  in  error 
is  denied,  because  the  time  within  which  errors  in  the 
case  might  have  been  presented  to  this  court  has  ex- 
pired. (Crawford  v.  K.  C.  Ft.  S.  &  G.  Rid.  Co.,  45  Kan. 
474,  25  Pac.  865;  CogshaU  v.  Spurry,  47  Kan.  448,  28 
Pac.  154.) 

If  the  petition  in  error  contained  a  defective,  in- 
formal or  incomplete  assignment  relating  to  the  con- 
duct of  the  trial  court  in  denying  the  motion  for  a  new 
trial  the  charge  might  be  made  definite,  formal,  and 
complete,  but  there  is  a  total  absence  of  anything  by 
which  to  amend.  Therefore  the  judgment  of  the  dis- 
trict court  is  affirmed. 
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Mary  C.  Billings  v.  The  Kansas  City-Leaven- 
woRTH  Railroad  Company. 

Na  14.465.     (88  Pac  U15.) 

1.  Damages  —  Death  by  Wrongful  Act  —  Evidence.  Where  an 
ordinance  required  railroad-tracks  to  be  constructed  level 
with  established  street  grades,  but  there  was  no  proof  of  the 
violation  of  the  ordinance,  it  was  held  not  error,  in  a  per- 
sonal-injury case,  to  exclude  testimony  that  defendant's  track 
was  above  the  surface  of  the  street. 

2.  Violation  of  Speed  Ordinance.    The  provisions  of  an 

ordinance  regulating  the  speed  at  which  cars  should  be  oper- 
ated were  said  to  refer  to  ordinary  operation,  and  not  to  ex- 
ceptional acts  in  clearing  the  tracks  of  snow. 

Error  from  Leavenworth  district  court;  James  H. 
GiLLPATRiCK,  judge.  Opinion  filed  February  10,  1906. 
Affirmed. 

FenUm  &  Fenlon,  and  Waggener,  Doster  &  Orr,  for 
plaintiff  in  error. 

Atwood  &  Hooper,  for  defendant  in  error. 

Per  Curiam:  The  verdict  of  the  jury  was  against 
Mary  C.  Billings,  who  claimed  damages  from  the 
Kansas  City-Leavenworth  Railroad  Company,  now 
known  as  the  Kansas  City  Western  Railroad  Com- 
pany, for  the  death  of  her  son,  who  was  killed  in  a 
railway  accident.  The  offer  of  testimony  to  the  effect 
that  the  track  of  the  railway  was  above  the  surface  of 
the  street  was  not  material,  and  its  exclusion  was  not 
error.  The  ordinance  of  the  city  required  that  the 
tracks  of  the  railway  should  be  constructed  at  the  same 
level  as  the  established  grades  of  the  street,  but  as 
there  was  no  testimony  of  the  violation  of  that  ordi- 
nance that  question  was  not  in  the  case.  None  of  the 
rulings  upon  the  admission  of  testimony  appear  to  be 
prejudicial  error,  nor  can  we  say  that  the  remarks 
made  by  the  trial  judge  of  which  complaint  is  made 
furnish  a  ground  for  reversal.     The  instructions  ap- 
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pear  to  have  fairly  presented  the  case  to  the  jury.  The 
matter  of  excessive  speed  was  submitted,  and  the  jury 
were  rightly  told  that  the  provisions  of  the  city  ordi- 
nance as  to  the  speed  at  which  cars  should  be  operated 
had  reference  to  the  ordinary  operation,  and  had  no 
application  to  the  exceptional  acts  of  the  company  in 
clearing  its  tracks  of  snow.  An  examination  of  the 
criticisms  of  the  instructions  given  and  refused  shows 
that  no  material  error  was  committed  in  charging  the 
jury,  nor  is  any  reason  seen  why  the  motion  for  a  new 
trial  should  have  been  allowed. 
The  judgment  is  aflSrmed. 


^3    75JJ  The  Cofpesyville  Gas  Company  v.  H.  C.  Dooley 

80     437  et  al.,  as  Partners,  etc. 

— — — "  Na  14.466.    (84  Pma.  719.) 

Practice,  Supreme  Coxjrt — Assignments  of  Error — Motion  for 
a  New  Trial,  Consideration  of  questions  arising  upon  the 
trial  refused  because  the  petition  in  error  did  not  assign  as 
error  the  denial  of  a  motion  for  a  new  trial. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  February  10,  1906. 
Affirmed. 

Ziegler  &  Dana,  and  Montgomery  <^  Montgomery, 
for  plaintiff  in  error. 

S.  H.  Piper,  and  S.  J.  Osbom,  for  defendants  in 
error. 

Per  Curiam:  The  defendants  in  error  brought  this 
action  to  recover  for  legal  services  alleged  to  have  been 
performed  by  them  for  the  CofFeyville  Gas  Company 
upon  its  request.    The  defendant  as  an   answer  filed 
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its  general  denial.  Judgment  was  rendered  for  the 
plaintiffs. 

The  petition  in  error  does  not  assign  as  error  the 
denying  of  the  defendant's  motion  for  a  new  trial; 
therefore  no  questions  arising  upon  the  trial  of  the 
cause  can  be  considered  by  this  court.  (Struthera  v. 
FiiUer,  45  Kan.  735,  26  Pac.  471 ;  Dryden  v.  C.  K.  & 
N.  Rly.  Co.,  47  Kan.  445,  28  Pac  153;  National  Bank 
V.  Jaffray,  41  Kan.  692,  19  Pac.  626;  Carson  v.  Funk, 
27  Kan.  524;  Clark  v.  Schnur,  40  Kan.  72,  19  Pac 
327;  Binna  v.  Adams,  54  Kan.  615,  88  Pac.  792;  Cog- 
shall  V.  Spurry,  47  Kan.  448,  28  Pac  154;  City  of  Mc- 
Pherson  v.  Manning,  43  Kan.  129,  28  Pac  109.) 

The  errors  assigned  raise  questions  arising  upon  the 
trial  and  cannot  be  considered  by  this  court. 

The  judgment  is  affirmed. 


W.  H.  Reynolds  v.  E.  P.  Dunlap. 

Na  14.467.    (84  Pac  720.) 

1.  Malicious  Prosecution— /natruceuma.  It  was  said  that  an 
instruction  that  actions  for  malicious  prosecution  have  neyer 
been  favored  would  have  been  erroneous. 

2.  Probable  Cause.    What  is,  and  what  is  not,  the  test 

of  probable  cause  discussed. 

3.  Damages  —  Evidence.  The  failure  of  a  party  to  se- 
cure his  release  upon  his  own  recognizance  was  said  not  to 
prove  conclusively  that  he  attached  small  importance  to  his 
arrest  or  to  deprive  him  of  the  right  to  damages  on  the 
ground  that  he  did  not  consider  himself  injured. 

Error  from  Norton  district  court;  Abel  C.  T. 
Geiger,  judge.  Opinion  filed  February  10,  1906.  Af- 
firmed. 

E.  D.  McKeever,  and  L.  H.  Wilder,  for  plaintiff  in 
error. 

C.  D.  Jones,  and  /.  L.  McPheely,  for  defendant  in 
error. 
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Per  Curiam:  The  court  has  examined  each  assign- 
ment of  error  made  in  this  proceeding,  and  after  a 
consideration  of  the  entire  case  is  unable  to  declare 
that  prejudicial  error  was  committed.  Many  of  the 
specifications  are  ashes  from  which  the  heat  of  the 
fire  of  the  trial  has  subsided.  Such  are  those  relating 
to  leading  questions,  evidence  merely  immaterial,  and 
instructions  refused  in  form  but  given  in  substance. 
Most  of  the  testimony  assailed  is  not,  when  fairly  con- 
sidered, open  to  criticism.  Standing  alone,  a  few  an- 
swers appear  to  be  improper;  but  the  entire  body  of 
the  evidence  is  such  that  the  verdict  and  judgment 
ought  not  to  be  set  aside  on  account  of  the  occasional 
infraction  of  an  arbitrarjr  rule. 

It  would  have  been  error  to  have  told  the  jury  that 
actions  for  malicious  prosecution  have  never  been  fa- 
vored. Conduct  sufficient  to  excite  a  well-grounded 
suspicion  in  men  unskilled  in  technical  rules  of  law 
is  not  the  test  of  probable  cause.  The  jury  should  not 
allow  for  the  prejudice,  partiality  and  excitement  of 
a  person  instituting  a  prosecution  in  which  he  is  in- 
terested in  determining  his  liability.  The  standard  is 
that  which  a  reasonably  prudent  man  would  do.  The 
fact  that  a  person  arrested  did  not  secure  his  release 
upon  his  own  recognizance  does  not  as  a  matter  of 
law  indicate  that  he  attached  small  importance  to  his 
arrest  or  incarceration,  or  deprive  him  of  the  right 
to  damages  on  the  ground  that  he  did  not  consider  him- 
self injured.  Instructions  embodying  these  misstate- 
ments of  the  law  were  rightfully  refused,  and  all  other 
instructions  asked  were  either  given  in  substance  or 
properly  refused.  Considered  separately,  one  or  two 
instructions  given  seem  to  be  brief;  but  this  is  prob- 
ably a  matter  for  commendation.  When  all  the  in- 
structions given  are  read  together  they  fairly  present 
the  law  of  the  case. 

Upon  the  whole  the  parties  appear  to  have  been 
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afforded  a  fair  trial.  A  full  publication  of  the  views 
of  the  court  upon  each  specific  question  raised  would 
only  encumber  the  reports,  and  it  is  sufficient  to  say 
that  the  judgment  of  the  district  court  is  affirmed. 


Jacob  Bishop  v.  The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

Na  14.47S.    (84  Pac  718.) 

RAUiBOADS — Injury  by  Fire,  In  an  action  for  damages  result- 
ing from  a  fire  started  by  defendant's  engine,  judgment  for 
defendant  affirmed. 

Error  from  Stafford  district  court;  Jermain  W. 
Brinckerhopf,  judge.  Opinion  filed  February  10, 
1906.    Affirmed. 

T.  W.  Moseley,  for  plaintiff  in  error. 
WUUam  R.  Smith,  0.  J.  Wood,  and  Alfred  A.  Scott, 
for  defendant  in  error. 

Per  Curiam:  In  this  case  a  separate  discussion  of 
each  of  the  twenty-seven  errors  assigned  would  extend 
the  opinion  of  the  court  to  an  insufferable  length,  and 
it  would  then  be  of  no  assistance  to  the  profession  gen- 
erally. 

The  chief  ground  of  complaint  is  that  the  court  gave 
undue  prominence  to  certain  statements  made  in  con- 
nection with  the  defendant's  charge  that  the  plaintiff 
was  guilty  of  contributory  negligence.  When  these 
statements  were  first  called  to  the  attention  of  the 
court  in  the  amended  answer  there  was  nothing  about 
them  to  indicate  that  they  might  be  prejudicial,  and 
so  far  as  the  court  could  tell  they  might  become  ma- 
terial on  the  trial.  Hence  there  was  no  error  in  allow- 
ing the  amended  answer  to  be  filed  or  in  refusing  to 
strike  out  the  matter  of  which  complaint  is  made. 


Digitized  by  LjOOQIC 


762  SUPREME  COURT  OF  KANSAS. 

Bishop  V.  Railway  Co. 

When  the  instructions  were  given  the  court  did 
not,  as  the  plaintiff  urges,  impose  the  matters  referred 
to  upon  the  jury  as  ingredients  of  negligence.  The 
weight  to  be  given  to  every  item  of  evidence  in  the 
case  was  left  to  the  jury.  The  jury  were  plainly  told 
that  the  plaintiff  had  the  right  to  use  his  premises  for 
all  lawful  purposes,  including  those  for  which  they 
were  adapted,  and  the  test  of  his  conduct  under  every 
phase  of  the  case  was  stated  to  be  that  which  an  ordi- 
narily prudent  man  would  have  exhibited  under  the 
circumstances.  This  being  true,  assignments  of  error 
numbered  1,  2,  3, 11, 12, 13, 14  and  16  fail. 

The  nature  of  the  defendant's  duty  under  the  cir- 
cumstances of  the  case  was  fully  and  accurately  ex- 
plained, and  the  evidence  was  such  that  this  court  is 
unable  to  discover  in  what  manner  the  jury  would 
have  been  aided  by  reading  to  them  the  theoretical 
proposition  of  law  stricken  from  instruction  No.  8. 
The  modification  of  the  instruction  is  readily  distin- 
guishable (Campbell  v.  FvUer,  25  Kan.  728),  and  the 
plaintiff  has  lost  nothing  by  reason  of  the  court's  con- 
duct respecting  it.  The  plaintiff  presents  conflicting 
theories  in  reference  to  this  subject,  but  none  of  them 
is  valid,  and  assignments  of  error  numbered  6,  7,  8,  9 
and  10  are  not  well  taken. 

Instructions  numbered  14  and  18  correctly  state  the 
law,  and  the  jury  may  have  believed  from  all  the  evi- 
dence that  the  plaintiff  did  not  exercise  due  care 
notwithstanding  his  negotiations  with  the  defendant 
respecting  the  plowing  of  fire-guards.  It  was  not  erro- 
neous for  the  court  to  refuse  the  plaintiff's  oral  re- 
quest for  instructions.  Instruction  No.  25  was  prop- 
erly given,  and  as  it  appears  in  the  record  is  duly 
identified.  This  disposes  of  all  the  remaining  assign- 
ments of  error  except  those  which  are  formal,  and 
those  numbered  4  and  5,  which  do  not  comply  with 
rule  10  of  this  court. 

The  judgment  of  the  district  court  is  affirmed. 
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The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany V.  H.  C.  Weikal. 

No.  14.496.    (84  Paa  720.) 

Railroads — Injury  to  Employee — Aaeumption  of  Risk,  Under 
the  facts  it  was  held  that  plaintiff,  who  was  a  machinist's 
helper  and  was  injured  by  a  chip  which  flew  from  a  steel 
chisel,  assumed  the  risk  of  his  employment;  and  as  he  was 
a  man  of  maturity  and  intelligence,  who  knew  the  dang^, 
the  omission  to  warn  him  thereof  was  not  culpable  negli- 

,    gence. 

Error  from  Kingman  district  court;  Preston  B. 
CriLLETT,  judge.  Opinion  filed  February  10,  1906.  Re- 
versed. 

WUliam  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott, 
for  plaintiff  in  error. 

C.  W.  Fair  child,  for  defendant  in  error;  /.  F.  Cordy, 
of  counsel. 

Per  Curiam:  While  H.  C.  Weikal  was  helping  Wal- 
ter Moyer,  a  machinist,  to  furrow  out  a  key-seat  in  a 
steel  shaft  of  hoisting  machinery  at  a  coal-chute  he 
was  struck  in  the  eye  by  a  chip  which  flew  from  the 
chisel,  and  which  destroyed  the  sight  of  the  eye.  It 
occurred  in  the  night-time,  while  Weikal  was  holding 
a  torch  for  the  machinist.  He  charged  that  suitable 
light  was  not  furnished;  that  the  tools  used  were  de- 
fective; that  the  machinist  was  negligent  in  the  use 
of  the  tools;  that  the  place  was  not  a  suitable  one  in 
which  to  work;  and  that  he  was  not  warned  of  the 
danger  to  which  he  was  exposed. 

The  plaintiff's  testimony  does  not  establish  liability. 
The  machinist  was  competent,  and  there  was  no  de- 
fect in  the  tools  used.  It  was  a  proper  place  to  do  the 
work,  unless  the  light  was  insufficient,  and  it  does  not 
appear  that  the  absence  of  better  light  affected  the 
case.  Weikal  relied  principally  upon  the  failure  of 
his  employer  to  instruct  or  inform  him  of  the  danger 
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of  working  in  that  place.  This  omission  cannot  under 
the  circumstances  be  regarded  as  culpable  negligence 
of  the  railway  company.  He  was  a  young  man  of  in- 
telligence and  experience  who  had  worked  at  that 
place  for  some  time,  and  had  been  a  helper  for  ma- 
chinists for  months,  and  the  fact  that  chips  or  par- 
ticles of  steel  would  fly  from  a  chisel  could  not  have 
escaped  his  observation.  In  fact  the  testimony  pre- 
sented by  him  was  to  the  effect  that  in  cutting  steel 
with  a  chisel  chips  fly  in  every  direction.  It  is  claimed 
that  he  did  not  appreciate  the  danger  of  working  in 
that  particular  place  at  that  time.  He  had  worked  on 
that  job,  however,  the  afternoon  preceding  the  night 
of  the  injury.  During  the  afternoon  he  used  the 
sledge-hammer  and  struck  the  chisel  which  was  held 
by  the  machinist  most  of  the  time.  At  night  Moyer 
used  the  chisel  and  small  hammer  while  Weikal  stood 
behind  him  with  thie  torch.  The  position  occupied  by 
Weikal  at  night  was  no  closer  to  the  work  nor  to. dan- 
ger than  the  one  he  was  in  during  the  day.  The  chips 
are  said  to  have  struck  a  gearing  and  rebounded,  but 
it  was  not  practicable  to  use  a  screen  or  other  protec- 
tion, and  the  gearing  was  in  the  same  position  at  night 
that  it  was  during  the  day.  The  danger  from  the  fly- 
ing chips  was  not  latent,  and  there  was  neither  inmoa- 
turity  nor  lack  of  intelligence  to  prevent  Weikal  from 
comprehending  the  obvious  risks  of  the  work.  It  did 
not  require  any  warning  to  acquaint  him  with  the  fact 
that  chips  would  fly,  and  the  testimony  which  he  of- 
fered showed  that  any  one  of  ordinary  intelligence 
could  not  have  failed  to  understand  the  risk.  There 
was  danger  in  the  work,  it  was  true,  but  it  was  an  ordi- 
nary hazard  of  the  business — one  which  was  open  and 
obvious,  and  which  Weikal  must  be  held  to  have  as- 
sumed. 

As  the  testimony  did  not  show  liability  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further 
proceedings. 
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Lee  H.  Harris  v.  William  Gibson,  sr.,  et  al 

No.  14.308.    (83  Pac  1116.) 

1.  Partnership  —  Accounting.  Findings  of  a  court  were  said 
to  amount  to  a  finding  that  x  there  had  been  an  accounting 
and  settlement  of  a  partnership  estate. 

2.  Review  of  Findings  of  Fact.    The  rule  that  this  court 

will  not  disturb  a  finding  made  upon  conflicting  evidence 
applied. 

Error  from  Douglas  district  court;  Charles  A. 
Smart,  judge.  Opinion  filed  March  10,  1906.  Af- 
firmed. 

R.  E.  Melvin,  for  plaintiff  in  error. 
Bishop  &  Mitchell,  for  defendants  in  error. 

Per  Curiam:  This  suit  was  brought  in  the  district 
court  of  Douglas  county  by  the  plaintiff  in  error 
against  the  defendants  in  error  for  the  dissolution  of 
a  copartnership  and  for  an  accounting  between  the 
partners,  consisting  of  the  plaintiff  and  defendants. 
The  pleadings  in  evidence  show  that  on  or  prior  to  the 
5th  day  of  May,  1902,  the  partnership  consisted  of  the 
plaintiff,  the  defendant  William  Gibson  and,  his  son, 
Lucien  Gibson,  and  the  court  found  that  on  that  day 
the  copartnership  was  dissolved,  and  that  shortly 
thereafter  Lucien  Gibson  died,  his  only  heirs  being 
his  widow  and  minor  son,  who  are  defendants  with 
William  Gibson  in  this  suit.  The  court  also  found,  in 
substance,  that  an  accounting  was  had  between  the 
parties;  at  least  it  must  be  said  that  the  findings  of 
the  court  of  the  amount  of  property  owned  by  the 
partnership  and  the  amount  of  indebtedness  against 
the  partnership,  and  that  each  partner  had  withdrawn 
his  entire  capital  invested  therein,  with  the  order  of 
the  court  appointing  a  receiver,  the  sale  of  all  the 
partnership  property  by  the  receiver  under  the  orders 
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of  the  court,  the  confirmation  of  such  sale,  and  the  ap- 
plication of  the  proceeds  to  the  payment  of  the  debte, 
amounted  to  a  finding  that  there  had  been  an  account- 
ing and  settlement  of  the  partnership  estate.  While 
there  is  a  conflict  in  the  evidence,  there  is  certainly 
sufficient  evidence  to  sustain  the  findings  and  the  judg- 
ment of  the  court ;  and  we  cannot  weigh  the  evidence 
here. 

The  judgment  is  affirmed. 


F.  M.  Borders,  as  Administrator,  etc.,  v.  A.  Carroll. 

Na  14.817.    (88  Pac  HIS.) 

Banks  and  Banking  —  Fraudulently  Induced  Sale  of  Stock  — 
Punitive  Damages,  In  an  action  for  damages  for  fraud  in 
inducing  a  sale  of  bank  stock,  where  the  court  erred  in  in- 
cluding certain  items  in  its  computation  of  the  value  of  the 
stock,  the  amount  allowed  in  excess  of  the  actual  yalue  of  the 
stock  was  not  permitted  to  stand  as  punitive  damages. 

Error  from  Sumner  district  court;  Carroll  lu 
SWARTS,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

Kos  Harris,  and  Ed.  T.  Hackney,  for  plaintiff  in 
error. 

W.  W.  Schwinn,  for  defendant  in  error. 

Per  Curiam:  This  is  one  of  several  actions  origi- 
nating in  the  purchase  of  stock  in  the  Wellington 
National  Bank  by  John  T.  Stewart  while  he  was  the 
president  and  manager  of  the  bank.  The  sellers  of 
the  stock  in  each  case  claimed  that  Stewart,  while 
president  and  in  the  actual  management  of  the  bank, 
fraudulently  manipulated  the  assets  and  the  books  of 
the  bank  so  as  to  cause  the  stock  to  appear  to  be  of 
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much  less  than  its  actual  value,  for  the  purpose  of  de- 
ceiving the  stockholders  and  inducing  them  to  sell 
their  stock  to  him  for  a  sum  greatly  less  than  its  true 
value.  The  plaintiffs  in  each  of  the  actions  sought  to 
recover  from  Stewart  the  difference  between  what 
they  received  for  the  stock  sold  to  him  and  its  actual 
value  when  sold. 

In  this  action,  as  in  the  others,  the  plaintiff  recov- 
ered judgment.  The  defendant  brings  the  case  here 
alleging  that  the  court  erred  in  including  certain  items 
in  its  computation  in  determining  the  value  of  the 
stock  at  the  time  of  the  sale.  In  the  case  of  Stewart 
V.  Smith,  72  Kan.  77,  82  Pac.  482,  these  precise  ques- 
tions were  involved,  and  it  was  held  that  such  items 
should  not  have  been  included  in  making  the  estimate. 
For  further  facts  of  this  case  see  Stewart  v.  Smith, 
supra. 

In  addition^  it  is  now  contended  by  the  defendant  in 
error  that  he  was  entitled  to  punitive  damages  on  ac- 
count of  the  fraud  of  Stewart,  and,  if  it  should  be  held 
that  the  items  referred  to  should  not  have  been  in- 
cluded in  estimating  the  value  of  the  stock  when  Stew- 
art purchased,  that  inasmuch  as  plaintiff  was  entitled 
to  punitive  damages  the  amount  allowed  by  the  court 
in  excess  of  the  actual  value  of  the  stock  should  be 
allowed  to  stand  as  such  damages.  The  action  was 
brought  to  recover  the  difference  between  what  plain- 
tiff received  and  the  actual  value  of  the  stock,  which 
is  alleged  to  have  been  worth  $400  per  share.  The 
objectionable  items  were  included  for  the  purpose  of 
fixing  the  value  of  the  stock  when  sold,  and  not  as 
punitive  damages.  There  was  no  claim  for  punitive 
damages,  and  the  court  did  not  allow  any. 

The  judgment  of  the  court  is  reversed  on  the  au- 
thority of  Stewart  v.  Smith,  supra,  and  the  cause  re- 
manded. 
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76    m         W.  W.  Atkin  et  al.  v.  The  Wyandotte  Coal  and 
—  Lime  Company. 

No.  14.845.     (84Pacl040.) 

Demurrer — Action  on  a  Surety  Bond^-Answer.  In  an  action  on 
a  surety  bond  for  material  furnished  to  a  contractor  to  pave 
certain  streets,  a  demurrer  to  the  answer  was  held  to  have 
been  improperly  sustained. 

Error  from  Wyandotte  court  of  common  pleas; 
William  G.  Holt,  judge.  Opinion  filed  March  10, 
1906.    Reversed. 

Frank  Hagerman,  and  A.  L.  Berger,  for  plaintiffs  in 
error. 
McFadden  &  Morris,  for  defendant  in  error. 

Per  Curiam:  In  this  case  the  facts  are  substantially 
.  the  same  as  those  in  the  case  of  Surety  Co.  v.  Brick  Co., 
ante,  p.  196,  except  that  in  this  case  the  court  sustained 
a  demurrer  to  the  fifth  count  of  the  answer  of  defend- 
ants. In  the  other  case  plaintiff  did  not  demur  to  this 
defense,  and  the  only  question  remaining  in  this  case, 
therefore,  is  whether  the  court  should  have  sustained 
the  demurrer  to  the  fifth  defense  or  fifth  count  of  the 
answer,  which  set  up  as  a  defense  that  for  the  purpose 
of  procuring  signatures  to  the  petition  for  paving,  and 
to  prevent  competition  in  the  prices  charged  for  the 
brick  used,  the  Diamond  Brick  and  Tile  Company 
secretly  and  fraudulently  hired  and  paid  numerous 
resident  owners  of  the  lots  fronting  upon  the  street  to 
sign  the  petition,  whereby  there  was  procured  what 
could  not  otherwise  have  been  procured — a  pretended 
majority  of  the  feet  fronting  upon  the  street  belonging 
to  resident  owners — ^and  that  the  proceedings  were  ab- 
solutely void.  It  was  also  alleged  that  if  the  plaintiff 
sold  any  material  to  the  contractor  and  delivered  the 
same  for  the  paving,  such  sale  and  delivery  were  made 
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with  full  knowledge  of  the  facts  set  up  in  this  count  of 
the  answer.  For  the  same  reasons  stated  in  the  case  of 
Surety  Co.  y.  Brick  Co.,  supra,  we  think  this  count  of 
the  answer  stated  a  defense  good  against  a  demurrer. 
The  judgment  is  reversed. 


Emma  Hurdle  v.  The  Missouri  Pacific  Railway 
Company. 

Na  14,868.    (86  Pac  287.) 

Damages — Death  by  Wrongful  Act — Demurrer  to  Evidence.  In 
an  action  for  damages  for  a  death  by  wrongful  act  it  was 
held  that  the  trial  court  erred  in  sustaining  a  demurrer  to 
the  plaintiff's  evidence. 

Error  from  Johnson  district  court;  Winpield  H. 
Sheldon,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

Cook  &  Goasett,  and  A.  Smith  Devenuey,  for  plaintiff 
in  error. 

Waggener,  Doster  &  Orr,  and  Humbert  Riddle,  for 
defendant  in  error. 

Per  Curiam:  The  trial  court  was  not  warranted  in 
sustaining  the  demurrer  to  plaintiff's  evidence.  There 
is  testimony  that  Hurdle,  the  deceased,  in  going  to  and 
from  his  work  had  used  a  railroad  velocipede  on  the 
railroad-track  for  years  with  the  knowledge  and  con- 
sent of  the  company;  that  the  engineer  had  some  rea- 
son to  believe  that  Hurdle  would  be  upon  the  track 
about  the  time  that  he  was  run  down  and  killed;  that 
the  engineer  was  looking  along  the  track  and  must 
have  seen  Hurdle  a  distance  of  about  600  feet  from  the 
point  of  collision;  and  that  the  engineer  did  not  give 
any  signal  or  warning  of  approach  until  just  before  the 
collision. 

49— 78  KAN. 
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Leaving  out  of  consideration  the  character  of 
Hurdle's  license  to  run  the  velocipede  over  the  track, 
whether  he  had  a  right  to  rely  upon  the  giving  of  cer- 
tain crossing  signals,  and  whether  Hurdle  had  reason 
to,  or  did,  "believe  that  the  belated  train  had  already 
passed,  we  still  think  the  right  of  recovery  was  not  a 
question  of  law  for  the  court.  Even  if  Hurdle  was 
careless  in  going  upon  the  track,  it  would  be  no  excuse 
for  the  engineer  recklessly  to  run  him  down.  If  the 
engineer  saw  Hurdle,  and  ran  most  of  the  intervening 
distance  without  giving  warning  or  using  the  ordinary 
means  to  save  his  life,  it  was  a  reckless,  wanton  act, 
and  the  company  cannot  rely  upon  Hurdle's  negligence 
to  protect  it  from  liability.  It  was  admitted  by  the 
engineer  that  he  was  on  the  lookout,  and  that  he  saw 
Hurdle  about  a  hundred  yards  away,  when  he  sounded 
the  whistle  and  applied  the  air-brake.  Other  witnesses 
say,  however,  that  Hurdle  was  in  sight  of  the  engineer 
about  twice  that  distance,  and  also  that  the  engineer 
did  not  sound  the  whistle  until  about  the  time  that 
the  engine  struck  and  killed  Hurdle.  If  it  be  granted 
that  the  engineer  blew  the  whistle  about  a  hundred 
yards  away,  as  he  stated,  there  is  still  testimony  to  the 
effect  that  he  must  have  run  about  300  feet  while  in 
sight  of  Hurdle  without  giving  any  warning  or  taking 
any  precautions  to  avert  the  injury.  If  that  be  true, 
his  action  may  justly  be  characterized  as  recklessness. 
Had  the  warning  been  given  when  he  was  600  feet 
away  Hurdle  might  possibly  have  thrown  himself  from 
the  track  and  saved  his  life. 

Whether  it  was  a  reckless  injury  by  the  engineer,  or 
whether  recovery  is  barred  because  of  Hurdle's  own 
negligence,  are  questions  for  the  determination  of  a 
jury.  Viewing  the  testimony  in  the  light  most  favor- 
able to  the  plaintiff,  and  allowing  all  reasonable  in- 
ferences in  her  favor,  we  think  the  demurrer  to  the 
evidence  should  have  been  overruled,  and  therefore  the 
judgment  of  the  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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A.  B.  Jones  et  al.  v.  The  State  op  Kansas. 

No.  14.601.    (85Pmc.802.) 

Appearance  Bond — Forfeiture.  After  a  plea  of  not  guilty  had 
been  entered  by  counsel  for  defendant  to  an  information 
charging  the  unlawful  sale  of  intoxicating  liquor  the  in- 
formation was  amended.  Counsel  for  defendant  declined  to 
plead  or  answer  to  the  amended  information,  and  the  court 
ordered  defendant's  non-appearance  to  be  entered,  and  ad- 
judged his  recognizance  forfeited.  In  an  action  on  the  bond 
the  defendants  demurred  to  the  petition,  and  the  demurrer 
was  overruled.  A  judgment  against  the  defendants  was 
affirmed. 

Error  from  Tirego  district  court ;  James  H.  Reeder, 
judge.    Opinion  filed  March  10,  1906.    Affirmed. 

S.  M.  Hutzel,  and  A.  D.  Gilkeson,  for  plaintiffs  in 
error. 

/.  T.  PurceU,  county  attorney,  Lee  Monroe,  and  E.  P. 
Hotchkiss,  for  The  State. 

P^r  Curiam:  The  county  attorney  of  Trego  county- 
filed  an  information  which  charged  "that  on  the  14th 
day  of  February,  1903,  .  .  .  one  J.  Q.  Thompson^ 
in  a  certain  frame  building  situated  on  the  main  street 
of  CoUyer,  in  said  county,  .  .  .  did  then  and  there 
unlawfully  sell  and  barter  spirituous,  malt,  vinous^ 
fermented  and  other  intoxicating  liquors"  without  a 
permit.  Thereupon  a  warrant  was  issued,  the  de- 
fendant arrested,  and  he  gave  bond  in  the  usual  form 
for  his  appearance  on  the  first  day  of  the  next  term 
of  the  district  court  of  Trego  county  to  answer  the 
charge.  Court  convened  October  6,  1903.  Counsel 
for  the  defendant  appeared  and  entered  a  plea  of  not 
guilty,  and  demanded  a  trial.  The  defendant  did  not 
appear  in  person.  The  county  attorney  then  asked 
permission  to  file  an  amended  information  containing 
two  counts,  which  was  granted,  to  which  the  defendant 
by  his  counsel  objected  and  excepted.    The  amended 
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information  contained  the  original  count  recopied, 
with  the  exception  that  in  the  original  information  the 
offense  was  charged  to  have  been  committed  in  a  build- 
ing "situated  on  the  main  street  of  Ck)llyer,  in  said 
county,"  while  the  amended  information  in  this  re- 
spect stated  that  the  offense  was  committed  in  a  build- 
ing "situated  on  the  west  side  of  a  certain  street  some- 
times called  Main  street,  in  the  town  of  Collyer,  in 
said  county  of  Trego."  The  second  count  charged  the 
defendant  under  the  prohibitory  law  with  maintaining 
a  nuisance. 

After  the  filing  of  the  amended  information  the  de- 
fendant's attorneys  announced  to  the  court  that  they 
would  not  and  did  not  appear  for  the  defendant  to 
plead  or  answer  to  the  said  amended  information; 
that  they  would  appear  and  answer  for  him  to  the 
original  information  and  none  other.  The  court  there- 
upon ordered  the  non-appearance  of  the  defendant  en- 
tered on  the  record  and  adjudged  his  recognizance  for- 
feited. The  cause  was  then  continued  for  the  arrest 
of  defendant.  Thereafter  this  action  was  brought 
upon  the  forfeited  recognizance.  The  defendants  de- 
murred to  the  petition,  which  was  overruled ;  and,  the 
defendants  not  wishing  to  plead  further,  judgment 
was  rendered  against  them  for  the  amount  of  the  face 
of  the  bond,  to  reverse  which  they  prosecute  error. 

The  defendant  not  having  appeared  either  by  counsel 
or  in  person  to  answer  the  charge  in  the  amended  in- 
formation, it  was  the  duty  of  the  court  to  cause  his 
non-appearance  to  be  entered  and  to  declare  and  enter 
a  forfeiture  of  the  recognizance.  The  petition  contains 
all  the  facts  and  states  a  cause  of  action.  The  judg- 
ment of  the  district  court  is  affirmed. 
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W.  C.  Smyser  et  ux.  v.  D.  J.  Fair. 

Na  14.606.    (85  Pm.  406.) 

1.  Ck)NTRACT8 — C<ni8truction.  The  rule  that  the  law  will  not 
imply  a  relation  between  parties  contrary  to  their  agreement 
applied. 

2.  Notice — Waiver,  It  was  said  a  party  cannot  be  heard  to 
say  that  a  notice  which  he  expressly  waived  was  not  g^iven. 

3.  Practice,  District  Court — General  Verdict,  In  this  case, 
if  a  general  verdict  was  desired  it  should  have  been  asked 
for  before  the  jury  were  discharged. 

Error  from  Reno  district  court;  William  H.  Lewis, 
judge.    Opinion  filed  March  10,  1906.    Aflirmed. 

George  A,  Vandeveer,  and  Frank  L.  Martin,  for 
plaintiffs  in  error. 

Prigg  &  WiUiams,  for  defendant  in  error. 

Per  Curiam:  In  addition  to  the  advisory  findings  of 
the  jury  the  court  made  findings  of  its  own,  which 
bring  to  the  support  of  the  judgment  all  the  facts  and 
all  the  inferences  of  fact  derivable  from  the  evidence 
most  favorable  to  the  plaintiff,  even  although  opposed 
by  strong  evidence  to  the  contrary. 

The  findings  of  the  jury  themselves  entirely  pre- 
clude the  notion  that  the  attempted  return  of  the  win- 
dows can  be  tacked  to  the  tender  of  the  $250  so  as  to 
make  a  legal  tender  of  payment  of  the  balance  due  the 
plaintiff.  The  transaction  amounted  to  no  more  than 
a  belated  attempt  to  return  damaged  property  to  a 
vendor  on  the  ground  that  it  did  not  comply  with  the 
contract  of  sale. 

The  record  contains  ample  evidence  to  support  Fair's 
position  that  he  was  under  no  legal  duty  to  receive 
and  give  credit  for  the  windows  when  Smith  brought 
them  back,  and  Smyser  is  clearly  chargeable  with  them 
if  he  is  the  principal  debtor. 

The  evidence  and  findings  are  that  Smyser  was  not 


Digitized  by  LjOOQIC 


774  SUPREME  COURT  OF  KANSAS. 

Case  Co.  v.  Amett. 

a  surety  at  all,  but  that  he  a^eed  to  pay  for  the  ma- 
terial for  his  house  himself.  The  law  will  not  imply 
a  relation  between  parties  contrary  to  their  agree- 
ment covering  the  subject  (Bank  v.  Mcintosh,  72 
Kan.  603,  84  Pac.  535.)  The  case  is  quite  like  that  of 
Carney  Bros.  v.  Cook,  80  Iowa,  747,  45  N.  W.  919,  and 
bears  no  resemblance  to  Fisher  v.  Stockebrand,  Adm'r, 
26  Kan.  565. 

Smyser  cannot  be  heard  to  say  that  a  notice  was  not 
given  which  he  expressly  waived,  and  if  he  desired  a 
general  verdict  he  should  have  asked  for  it  before  the 
jury  to  which  he  submitted  his  case  were  discharged. 

The  judgment  of  the  district  court  is  affirmed. 


The  Crystal  Case  Company  v.  Eugene  Arnett. 

Na  14,528.    (86  Pac  SOS.) 

Contracts — Construction.    Certain  letters  construed  and  held 
to  have  established  a  contract. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  March  10,  1906.  Re- 
versed. 

E.  L.  Fovlke,  Stanley  &  Stanley,  and  Hart  &  Koeh- 
ler,  for  plaintiff  in  error. 
Stanley,  Vermilion  &  Evans,  for  defendant  in  error. 

Per  Curiam:  This  was  an  action  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error  to  re- 
cover damages  for  the  non-fulfilment  in  part  of  an  al- 
leged contract  for  the  purchase  of  100  show-cases,  a 
part  of  the  order  having  been  delivered.  The  plaintiff 
introduced  its  evidence,  rested  its  case,  and  the  de- 
fendant demurred.  The  court  sustained  the  demurrer, 
and,  the  plaintiff  standing  thereon,  the  court  rendered 
judgment  in  favor  of  the  defendant.  The  plaintiff 
brings  the  case  here. 
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The  evidence  showed  that  the  plaintiff  had  a  factory 
where  it  manufactured  show-cases,  and  also  that  it 
had  its  principal  place  of  business  at  Alliance,  Ohio. 
The  principal  question  in  the  case  for  our  decision  is 
whether  or  not  the  following  letters  constituted  a  con- 
tract to  sell  and  to  purchase  between  the  plaintiff  and 
the  defendant.  Under  date  of  March  26,  1901,  the 
plaintiff,  by  its  president,  wrote  the  defendant  as  fol- 
lows: 

"We  are  in  receipt  of  your  esteemed  favor  of  March 
21,  in  which  you  state  that  you  are  in  the  market  for 
a  considerable  number  of  show-cases.  ...  In  or- 
der that  you  may  look  into  this  matter  somewhat,  we 
are  sending  you  under  separate  cover  some  cuts  of  our 
revolving  show-cases,  and  we  beg  to  state  in  this  con- 
nection that  the  plan  which  you  suggest— shipping  out 
direct  to  the  customer — is  the  one  which  we  usually 
pursue,  as  we  have  found  it  to  be  very  much  more  sat- 
isfactory in  this,  that  it  saves  double  handling  and  the 
expense  thereto.  In  definite  orders  for  100,  to  be 
shipped  from  the  factory  within  six  months  as  you 
may  direct,  we  will  make  you  the  following  quotations  : 

Style  A  #1 $15  00 

Style  B  #1 9  00 

Style  A  #1,  without  the  hand- 
rail, which  is  the  exterior 
means  of  revolving  the  inside 

of  the  case 12  00 

Style  B  #1,  without  the  hand- 
rail top,  which  is  the  exterior 
means  of  revolving  the  inside 

of  the  case 8  00 

Copper  oxidized  pedestal,  when 
desired,  we  furnish  for 3  50" 

Under  date  of  May  15,  1901,  the  defendant  wrote 
the  plaintiff  as  follows : 

"Back  in  March  and  April  we  had  some  correspond- 
ence with  you  relative  to  show-cases.  I  believe  you 
quoted  as  follows : 

Style    #1,   with   hand-rail    (A) 

and  bronze  pedestal $18  50 

Style  B  #1,  without  hand-rail. .       8  00 
"Above  prices  f .  o.  b.  cars,  Alliance,  Ohio. 
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"We  now  think  of  trying  to  sell  a  few  of  these  cases 
and  you  may  enter  us  for  a  hundred.  We  will  pay  for 
them  as  ordered  out.  Don't  know  just  the  proportion 
of  each  but  presume  about  two  of  the  B  to  one  of  the 
A.  Will  you  please  send  us  a  small  size  (the  smallest 
you  have)  cut  of  each  style,  and,  if  you  have  them  so, 
prefer  for  them  to  show  jewelry,  but  if  not,  we  will 
take  them  and  have  plates  made  ourselves.'' 

It  is  claimed  on  the  part  of  defendant  that  because 
a  letter  from  the  plaintiff  proposed  to  sell  100  cases 
"to  be  shipped  from  factory,"  whereas  the  defendant's 
letter  in  answer  thereto  stated  "I  believe  you  quoted 
as  follows:  .  .  .  Above  prices  f.  o.  b.  cars.  Al- 
liance, Ohio,"  that  the  answer  did  not  constitute  an  ac- 
ceptance of  the  offer  as  made,  but  attempted  to  modify 
it  and  accept  it  as  modified.  By  the  rules  of  construc- 
tion of  contracts,  it  was  the  duty  of  the  court  below 
and  is  the  duty  of  this  court  to  determine  if  possible 
what  was  the  meaning  of  the  parties,  and  if  their 
minds  met  upon  one  meaning  the  letters  constituted  a 
contract;  otherwise  there  was  no  contract. 

We  are  authorized  in  determining  this  question  to 
consider  the  subsequent  actions  of  the  parties.  In  the 
first  place,  it  may  be  noted  that  the  language  of  plain- 
tiff's letter,  if  not  ambiguous,  was  at  least  unusual.  It 
.is  usual  to  speak  of  freight  delivered  upon  and  to  be 
carried  by  the  railroad  as  shipped.  It  is  not  usual  to 
speak  of  goods  delivered  upon  and  carried  by  a  dray  as 
shipped,  but  the  usual  expression  is  carted  or  hauled. 
The  defendant,  it  seems,  recognized  this  ambiguity— 
if  it  may  be  so  called — in  the  proposition,  and  inter- 
preted it  without  an  intention  of  modifjong  it.  He 
says,  in  substance,  I  believe  you  quoted  above  prices 
f .  0.  b.  cars,  Alliance,  Ohio.  It  is  shown  that  the  plain- 
tiff either  originally  intended  its  quotation  as  inter- 
preted by  defendant  or  afterward  accepted  the  de- 
fendant's interpretation,  as  it  shipped  a  part  of  the 
goods  on  the  order  of  the  defendant  on  that  basis.  The 
part  perfotroance  evidences  no  misunderstanding,  but 
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is  evidence  of  a  complete  understanding — ^a  complete 
contract. 

Some  minor  reasons  for  sustaining  the  judgment  are 
discussed  in  defendant's  brief  which  we  have  examined 
and  do  not  find  well  sustained.  The  question  whether 
or  not  there  was  a  contract  seems  to  have  been  the 
question  upon  which  the  case  turned,  and  as  we  have 
concluded  that  there  was  a  contract  between  the  parties 
the  ruling  of  the  district  court  in  sustaining  the  de- 
murrer to  plaintifTs  evidence  is  reversed,  and  a  new 
trial  granted. 


A.  M.  Root  et  al.,  as  Partners,  etc.,  v.  C.  J.  WOLPP. 

Na  14.563.     (84  Pac  1184.) 

Promissory  Note — SeUoff.    In  an  action  on  a  note,  to  which  de- 
fendants pleaded  a  set-off,  Judgment  for  plaintiff  affirmed. 

Error  from  Morris  district  court;  Oscar  L,  Moore, 
judge.    Opinion  filed  April  7,  1906.    Affirmed. 

Nicholson  &  Pirtle,  for  plaintiffs  in  error. 
John  Malay,  for  defendant  in  error. 

Per  Curiam:  In  the  action  on  the  note  defendants 
pleaded  a  set-off.  In  submitting  the  case  the  court  in 
one  instance  stated  that  the  defendants  claimed  a 
credit  on  the  note.  The  credit  was  in  fact  claimed  in 
the  action  by  reason  of  an  alleged  set-off,  the  character 
pf  which  was  fully  stated.  Defendants  did  ask  that 
the  set-off  should  be  applied  on  an  acknowledged  in- 
debtedness, and  therefore  the  statement  that  a  credit 
was  claimed  on  the  note  was  not  prejudicial. 

No  error  was  committed  in  placing  the  burden  of 
proof  on  the  defendants  to  establish  the  claimed  set-off. 

There  is  no  good  reason  to  complain  of  the  rulings 
on  the  admission  of  testimony,  nor  in  denying  the  mo- 
tion for  a  new  trial. 

The  judgment  is  affirmed. 
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Abba  Clair  McCready  v.  W.  H.  Dennis  et  al. 

Na  14,666.    (86  Pm.  681.) 

Ejectment — Pleadings.  In  an  action  of  ejectment  it  was  held 
that  the  pleadings  put  in  issue  the  ownership  of  the  prop- 
erty, and  that  therefore  it  was  error  for  the  court  to  render 
judgment  on  the  pleadings,  the  issue  being  undetermined. 

Error  from  Chautauqua  district  court;  Granville 
P.  AiKMAN,  judge.  Opinion  filed  April  7,  1906.  Re- 
versed. 

/.  B.  Ziegler,  and  Keplinger  &  Trickett,  for  plaintiff 
in  error. 

W.  S.  Fitzpatrick,  and  Sproul  <6  Van  Tuyl,  for  de- 
fendants in  error. 

Per  Curiam:  This  was  the  second  trial  of  an  action 
in  ejectment.  On  motion  therefor,  the  court  rendered 
judgment  for  the  defendants  on  the  pleadings.  This 
is  assigned  as  error.  The  plaintiff  in  the  action 
claimed  to  be  the  owner  of  the  property  in  contro- 
versy and  entitled  to  its  possession.  The  defendants 
denied  plaintiff's  ownership,  and  in  their  cross-petition 
for  affirmative  relief  alleged  that  one  Amanda  Miller 
was  the  owner  of  the  property  and  that  she  had  exe- 
cuted to  them  an  oil-and-gas  lease  under  which  they 
were  in  possession,  and  they  asked  that  the  plaintiff's 
claim  of  ownership  be  canceled.  To  this  cross-petition 
the  plaintiff  filed  a  general  denial,  and  reaffirmed  her 
ownership  of  the  land. 

These  pleadings  put  in  issue  the  ownership  of  the 
land  as  one  of  the  material  facts  to  be  determined  be- 
fore the  court  could  decide  the  ultimate  rights  of  the 
parties.  It  was  therefore  error  for  the  court,  while 
this  issue  was  undetermined,  to  render  a  judgment  on 
the  pleadings. 

The  motion  to  dismiss  this  proceeding  is  denied,  the 
judgment  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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Fred  Robertson  v.  The  Lombard  Liquidation       ^^  ^^^' 
Company. 

No.  14.668.     (85  Pm.  628.) 

1.  Answer — Amendment.  In  an  action  of  ejectment  it  was  held 
not  to  have  been  an  abuse  of  discretion  for  the  court  to  allow 
an  amended  answer  to  be  filed. 

2.  Tax  Deed — Deeeription — Consideratian — Interest.  A  tax  deed 
held  to  be  good  upon  its  face,  the  description  being  sufficient, 
and  the  consideration  not  excessive  when  interest  is  com- 
puted at  the  rate  in  force  when  the  subsequent  taxes  were 
paid. 

Error  from  Jewell  district  court;  Richard  M.  Pick- 
liER,  judge.    Opinion  filed  April  7,  1906.    Affirmed. 

R.  W.  Turner,  and  Fred  Robertson,  for  plaintiff  in 
error. 

Peters,  Bowersock  &  HdU,  and  E.  P.  Hotchkiss,  for 
defendant  in  error. 

Per  Curiam:  This  was  an  action  in  ejectment.  Two 
errors  are  assigned:  (1)  In  allowing  an  amended 
answer  to  be  filed;  (2)  in  holding  the  tax  deed  of  the 
defendant  valid. 

The  defenses  set  up  in  the  amended  answer  did  "not 
change  substantially  .  .  .  [the]  defense"  which 
could  have  been  made  under  the  original  answer. 
Hence  there  was  no  abuse  of  discretion  in  the  allow- 
ance of  the  amendment.  (Code,  §  139 ;  Gen.  Stat.  1901, 
§  4573.) 

The  tax  deed  had  been  of  record  more  than  five  years 
before  the  commencement  of  this  action.  It  describes 
accurately  the  land  taxed,  and  in  describing  the  land 
sold  says  "the  whole  of  the  above-described  property," 
and  fn  the  granting  clause  says  "the  real  property  last 
hereinbefore  described."  There  is  only  one  tract  of 
land  described.  Its  description  is  admitted  to  be  ac- 
curate, and  the  references  thereto  are  so  direct  and  cer- 
tain that  there  can  be  no  mistake  as  to  the  land  sold  or 
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the  land  conveyed.  This  is  sufficient.  (Cartwright  v. 
Korman,  45  Kan.  515,  26  Pac.  48.) 

The  deed  shows  that  the  land  was  sold  on  the  first 
Tuesday  in  September,  1891,  for  the  taxes  of  1890, 
for  $10.83;  that  the  holder  of  the  tax-sale  certificate 
paid  the  taxes  of  1891 — $5.77;  and  that  on  July  22, 
1895,  the  county  clerk  conveyed  the  land  to  such  holder 
for  $32.05,  being  the  "taxes,  costs  and  interest  due  on 
said  land  for  the  years  A.  D.  1890  and  1891." 

Chapter  110  of  the  Laws  of  1893  changed  the  rate 
of  interest  from  twenty-four  per  cent,  to  fifteen  per 
pent.  Of  course  this  would  not  affect  the  rate  of  in- 
terest in  this  case.  Assuming  that  the  taxes  for  1891 
were  paid  by  the  holder  of  the  certificate  as  soon  as 
the  same  became  delinquent,  and  computing  interest 
at  twenty-four  per  cent,  on  the  two  amounts  to  July  22, 
1895,  leaves  less  than  fifty  cents  of  the  amount  for 
which  the  conveyance  was  made  to  be  accounted  for 
in  costs. 

The  judgment  of  the  district  court  is  affirmed. 


J.  M.  Burley  v.  W.  R.  Brown. 

No.  14.669.     (86  Pac  627.) 

1.  Partnership — Dissolution — Suit  upon  the  Settlement — PeO- 
tion.  A  petition  to  recover  an  amount  agreed  upon  aUegod 
that  upon  the  dissolution  of  a  partnership  there  had  been  a 
full  and  final  settlement  of  the  ''business."  An  objection  to 
evidence  because  the  petition  did  not  allege  a  settlement  of 
the  partnership  affairs  was  held  to  be  trivial. 

2.  Firm  Obligations,  Upon  the  final  settlement  of  part- 
nership affairs  a  sum  was  found  to  be  due  to  plaintiff,  wfaidi 
defendant  agreed  to  pay.  In  a  suit  for  the  amount  'it  was 
held  that  plaintiff  need  not  prove  that  the  firm  debts  had 
been  paid,  although  the  petition  so  alleged. 

Error  from    Cherokee  district  court;  William   B. 
Glasse,  judge.    Opinion  filed  April  7,  1906.    Affirmed. 
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E.  J.  White,  and  S.  C.  Westcott,  for  plaintiff  in  error. 
Sapp  &  Brown,  for  defendant  in  error. 

Per  Curiam:  Brown  sued  Burley,  alleging  in  his 
petition  that  a  partnership  existed  between  them, 
which  was  dissolved  by  mutual  consent  on  January  1, 
1904;  that  in  July,  1904,  there  had  been  a  full  and 
final  accounting  and  settlement  of  the  business,  and 
in  the  settlement  there  was  found  to  be  due  to  Brown 
from  Burley  the  sum  of  $852.36;  that  the  debts  of  the 
partnership  had  all  been  paid;  and  that  Burley  re- 
fused to  pay  the  amount  agreed  upon  in  the  settle- 
ment. The  answer  was  a  general  denial.  Upon  a  trial 
before  a  jury  plaintiff  recovered  a  verdict  and  had 
Judgment  for  the  full  amount,  from  which  the  de- 
fendant brings  this  proceeding  in  error. 

It  is  urged  that  the  court  should  have  sustained  an 
objection  to  the  introduction  of  any  testimony  under 
the  petition  for  the  reason  that  the  petition  did  not 
allege  a  settlement  of  the  partnership  affairs.  This 
objection  is  trivial  and  depends  upon  whether  the  word 
"business"  means  affairs.  The  petition  stated  that 
they  had  a  full  and  final  accounting  and  settlement  of 
their  business  up  to  a  certain  date.  Plaintiff  in  error 
cites  Palm  v.  Poponoe,  60  Kan.  297,  56  Pac.  480,.which, 
however,  upholds  the  theory  upon  which  the  petition 
was  drawn.  That  case  distinctly  recognizes  the  well- 
settled  rule  that  before  an  action  can  be  maintained  by 
one  partner  against  another  to  recover  as  for  a  bal- 
ance due  upon  an  accounting  there  must  have  been  an 
accounting  or  settlement  and  the  amount  due  de- 
termined, which  is  just  what  the  petition  here  alleged 
had  been  done. 

The  claim  that. the  court  should  have  sustained  a 
demurrer  to  the  evidence  rests  upon  the  contention 
that  it  was  necessary  for  plaintiff  to  prove  that  there 
were  no  debts  of  the  partnership  outstanding.  Plain- 
tiflTs  evidence  was  silent  as  to  this,  although  the  peti- 
tion alleged  that  the  debts  had  been  paid.     As  the 
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action  here  was  based  upon  a  settlement  and  agree- 
ment to  pay,  it  was  not  necessary  to  establish  the  fact 
that  the  firm's  debts  had  been  paid.  It  was  not  an 
action  for  an  accounting  or  a  settlement  of  a  partner- 
ship, but  simply  upon  a  contract  to  pay  an  amount 
agreed  upon  in  a  final  settlement.  The  general  de- 
nial raised  no  issues  of  fraud  or  mistake  in  the  settle- 
ment, but  merely  denied  the  settlement. 

We  have  examined  the  other  errors  complained  of 
but  find  nothing  substantial  or  prejudicial.  The  evi- 
dence clearly  showed  that  these  parties  met  day  after 
day  for  months  in  a  lawyer's  office  for  the  express  pur- 
pose of  arriving  at  a  settlement  of  their  affairs;  that 
they  had  their  papers  and  accounts  with  them,  and  fre- 
quently adjourned  to  meet  and  continue  the  attempt  at 
a  settlement ;  and  there  was  the  testimony  of  plaintiff, 
corroborated  by  other  witnesses  and  circumstances,, 
that  a  final  settlement  was  agreed  upon,  and  that  de- 
fendant agreed  to  pay  plaintiff  the  amount  found  to 
be  due  from  him. 

There  was  evidence  sufficient  to  warrant  the  verdict 
and  judgment.    The  judgment  is  afiirmed. 
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The  a.  J.  Harwi  Hardware  Company  v.  Conrad 
Klippert  et  al. 

Na  14.884.    (86  Pac  784.) 

Practice,  Supbeme  Court — Second  Appeal — Law  of  the  Case. 
The  rule  applied  that  where  a  case  is  brought  a  second  time 
on  error  to  this  court  the  first  decision  will  be  deemed  the 
settled  law  of  the  case,  not  merely  as  to  all  questions  actually 
presented  by  counsel,  but  as  to  all  questions  existing  in  the 
record  and  necessarily  involved  in  the  decision. 

Error  from  Brown  district  court;  William  I. 
Stuart,  judge.    Opinion  filed  May  12, 1906.   Reversed. 

Ryan  &  Ryan,  W.  W.  Guthrie,  and  W.  F.  Guthrie, 
for  plaintiff  in  error. 

James  FaUoon,  for  defendant  in  error  Henry  Reh. 

Per  Curiam:  This  is  the  second  appeal  of  this  case  to 
this,  court.  The  facts  are  set  forth  in  the  former  de- 
cision, Harwi  v.  Klippert,  67  Kan.  743,  74  Pac.  254. 
Every  principle  of  law  set  forth  in  the  present  appeiU 
was  therein  decided.  The  judgment  in  favor  of  the 
plaintiff  in  error  was  therein  held  valid  and  the  order 
of  the  court  below  modifying  the  same  set  aside  al- 
though negotiable  promissory  notes  of  Henry  Reh  were 
outstanding  for  the  same  indebtedness  for  which  the 
judgment  was  rendered  against  him  on  his  answer  as 
garnishee.  The  situation  is  not  changed  by  the  subse- 
quently occurring  fact  that  the  notes  have  been  paid  to 
the  legal  holder  thereof. 

"Where  a  case  is  brought  a  second  time  on  error  to 
this  court,  the  first  decision  will  be  deemed  the  settled 
law  of  the  case,  and  will  not  be  made  a  subject  of  re- 
examination. 

"This  rule  extends  not  merely  to  all  questions  actu- 
ally presented  by  counsel,  but  to  all  questions  existing 
in  the  record,  and  necessarily  involved  in  the  decision." 
(Headley  v.  ChaUiss,  15  Kan.  602,  syllabus.) 

(See,  also,  C.  B.  U.  P.  Rid.  Co.  v.  Shoup,  28  Kan.  394, 
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42  Am.  Rep.  163;  Crockett  v.  Gray,  31  Kan.  346,  2  Pac 
809 ;  The  Western  News  Company  v.  Geo.  O.  WUmarth, 
34  Kan.  254,  8  Pac.  104;  26  A.  &  E.  Encycl.  of  L.  184.) 

Of  course  this  is  a  hardship  on  Reh,  but  it  is  no 
greater  than  the  hardship  usually  incurred  by  any 
plaintiff  who  submits  his  cause  to  the  decision  of  a 
court  without  pleading  or  setting  forth  some  right  of 
recovery  which  in  fact  he  has,  or  which  occurs  to  a  de- 
fendant where  he  submits  his  defense  to  the  decision 
of  the  court  without  pleading  or  setting  forth  some 
valid  defense  which  he  in  fact  has.  When  the  court  is 
the  final  trier  of  the  facts  and  renders  a  valid  judgment 
upon  the  facts  as  presented,  and  no  effort  is  made  to 
correct  the  error  or  omission  while  such  cause  is  within 
the  jurisdiction  of  the  trial  court,  the  party  who  erred 
to  his  own  prejudice  is  remediless  unless  the  matter 
omitted  may  be  made  the  basis  of  an  independent  ac- 
tion. 

The  order  of  the  district  court  is  reversed,  and  the 
plaintiff  in  ^rror  restored  to  whatever  it  may  have  lost 
by  reason  thereof. 


The  Missouri,  Kansas  &  Texas  Railway  Company 
V.  W.  C.  Fithian. 

Na  14.687.    (86  Pac  691) 

Railroads — Injury  by  Fire.  A  railway  company  held  liable  for 
the  burning  of  a  building  through  the  negligence  of  its  em- 
ployees in  setting  out  a  fire  to  clear  the  company's  right  of 
way. 

Error   from   Lyon   district   court;   Frederick   A. 
Meckel,  judge.  Opinion  filed  May  12, 1906.  Affirmed. 

John  Madden,  W.  W.  Brown,  and  L.  B.  KeUogg,  for 
plaintiff  in  error. 
BiLck  &  Spencer,  for  defendant  in  error. 
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Per  Curiam:  An  ice-house  was  burned  through  the 
negligence  of  the  employees  of  the  railway  company, 
who  were  burning  and  clearing  the  right  of  way.  It 
was  not  an  accidental  fire,  but  was  purposely  set  out 
under  orders  of  a  foreman  and  to  carry  out  the  com- 
pany's scheme  of  clearing  the  right  of  way  and  pro- 
tecting it  against  loss.  The  fire  was  set  out  just  beyond 
the  right  of  way  and  within  a  few  feet  of  the  ice- 
house, but  the  company  cannot  escape  liability  on  that 
account.  Because  of  the  direction  of  the  wind  the 
men  thought  it  to  be  more  practicable  to  burn  from 
the  outside  toward  the  railroad-track,  instead  of  from 
the  track  outward,  but  it  proved  to  be  a  careless  and 
disastrous  plan.  The  fire  was  started  near  the  right  of 
way  by  employees  of  the  company,  under  orders  of  its 
representative,  and  for  its  own  benefit.  For  their  neg- 
ligence the  company  is  responsible. 

The  question  of  contributory  negligence  was  prop- 
erly submitted  to  and  settled  by  the  jury.  We  find  no 
error  in  the  instructions,  or  other  rulings,  and  there- 
fore the  judgment  is  affirmed. 


The  Board  of  County  Commissioners  op  the 
County  op  Decatur  v.  J.  B.  Leaman. 

Na  14.602.    (86  Pac  590.) 

Fees  and  Salaries  —  Deputy  Sheriffs.  A  sheriff  held  not  en- 
titled to  recover  compensation  for  the  service  of  deputies  in 
excess  of  that  authorized  by  the  statute. 

Error  from  Decatur  district  court;  Abel  C.  T. 
Geiger,  judge.  Opinion  filed  May  12,  1906.  Re- 
versed. 

L.  M.  Parlcer,  county  attorney,  for  plaintiff  in  error; 
G.  Webb  Bertram,  of  counsel. 

W.  S.  Langmude,  for  defendant  in  error. 

50— 78  KAN. 


Digitized  by  LjOOQIC 


786  SUPREME  COURT  OF  KANSAS. 

Decatur  County  v.  Leaman. 

Per  Curiam:  J.  B.  Leaman  held  the  office  of  sheriff 
of  Decatur  county  for  a  period  of  five  years,  from 
January  8,  1900,  to  January  9,  1905.  Two  days  be- 
fore his  term  of  office  expired  he  filed  a  claim  against 
the  county  for  $1250  for  deputy  hire  at  the  rate  of 
$250  for  each  of  the  five  years.  The  claim  was  dis- 
allowed by  the  board  of  commissioners,  and  on  appeal 
to  the  district  court  the  cause  was  tried  by  the  court 
without  a  jury  and  Leaman  was  given  judgment  for 
$750,  the  court  holding  that  the  claim  for  deputy  hire 
for  the  first  two  years  was  barred  by  the  statute.  The 
county  brings  error. 

It  appears  from  the  evidence  that  during  the  five 
years  Leaman  was  sheriff  he  presented  claims  against 
the  county  for  the  services  of  himself  and  deputy  for 
each  day  and  mileage  for  each  mile  either  he  or  his 
deputy  traveled,  and  these  claims  were  from  time  to 
time  allowed. 

The  peculiar  claim  is  advanced  by  defendant  in 
error  in  support  of  the  judgment  in  this  case  that  the 
conditions  existing  in  Decatur  county  at  the  time  he 
was  so  unfortunate  as  to  be  called  upon  to  fill  the  office 
of  sheriff  were  such  as  to  authorize  a  special  dispen- 
sation of  justice.  It  appears  that  the  court-house, 
sheriff's  residence  and  jail  were  all  separated  by  a 
distance  of  several  blocks,  requiring  extra  help  and 
assistance  in  caring  for  the  prisoners.  In  addition, 
the  sheriff's  own  testimony  discloses  that  the  earnings 
of  his  office  were  small  during  the  years  he  held  it. 
In  some  years  he  thinks  he  only  averaged  about  $900 
as  receipts.  A  former  sheriff  who  inunediately  pre- 
ceded him  in  the  office  testified  that  his  earnings  were 
on  an  average  of  $1700  a  year. 

Authorities  are  cited  to  the  effect  that  when  a  party 
knowingly  appropriates  to  its  own  use  the  property  or 
services  of  another,  there  is  an  implied  contract  to  pay 
for  the  same.  It  is  argued  that  the  county  appropri- 
ated to  its  use  the  services  furnished  by  the  sheriff 
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and  should  allow  him  for  it.  The  claim  is  not  based 
upon  any  testimony  that  in  each  year  defendant  in 
error  hired  a  deputy  and  paid  him  $250.  The  amount 
claimed  for  each  year  appears  to  be  a  sort  of  estimate 
on  the  part  of  the  sheriff  that  this  amount  would  about 
square  him  with  the  county  for  that  year. 

The  statute  fixes  the  fees  and  allowances  of  sheriffs, 
and  we  know  no  way  he  can  avoid  rendering  services 
to  the  county  for  an  inadequate  compensation  except 
by  resigning  the  office  when  dissatisfied  with  the 
emoluments  fixed  by  the  statute.  To  uphold  this  judg- 
ment would  open  the  door  to  the  allowance  by  the 
boards  of  county  commissioners  of  innumerable  claims 
which  might  with  as  much  propriety  be  presented  by 
county  officers  after  their  terms  had  expired  for  addi- 
tional compensation  for  services  claimed  to  have  been 
rendered.  There  is  no  law  that  we  know  of  or  have 
been  referred  to  which  would  sustain  the  judgment, 
and  it  is  therefore  reversed  and  remanded,  with  in- 
structions to  enter  judgment  for  defendant  below  for 
costs. 


Morrill  Township  v.  Charles  E.  Fletchall  et  ux. 

No.  14.696.     (85  Pac.  753.) 

1.  Damages — Death  of  a  Child — Defective  Highway,  A  judg- 
ment awarding  damages  to  parents  for  the  death  of  a  child 
caused  by  a  defective  highway  affirmed. 

2.  Costs — Claim  Not  Presented  to  Township  Board,  It  was 
said  that  the  plaintiffs  were  entitled  to  their  costs  although 
they  had  not  presented  their  claim  to  the  township  board  be- 
fore beginning  the  action. 

Error   from   Brown   district   court;     William    I. 
Stuart,  judge.    Opinion  filed  May  12, 1906.    Affirmed. 

James  FaMoon,  for  plaintiff  in  error. 
Sample  F,  Newlon,  for  defendants  in  error. 
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Per  Curiam:  The  plaintiffs*  children,  one  ten  and  the 
other  five  years  of  age,  were  sent  by  their  parents  to 
a  neighboring  town  in  a  one-horse  conveyance.  While 
the  older  son  was  driving  along  the  public  highway  the 
vehicle  was  turned  over  into  a  ditch,  the  younger  child 
falling  under  it,  in  consequence  of  which  he  died.  The 
parents  recovered  judgment  in  this  action  for  damages 
against  the  township  for  the  loss  of  their  child  on  the 
grounds  of  negligence  on  the  part  of  its  officers  in  per- 
mitting the  highway,  at  the  place  where  the  child  was 
killed,  to  remain  in  such  condition  as  to  be  dangerous 
to  public  travel. 

An  examination  of  the  errors  assigned  discloses 
nothing  prejudicial  to  the  township.  The  contention 
is  made  that  the  court  should  have  taxed  the  costs  to 
the  plaintiffs  because  there  is  no  evidence  that  the 
plaintiffs'  claim  was  presented  to  the  township  board 
for  allowance  before  the  action  was  commenced.  This 
cannot  be  sustained.  Counsel  cite  no  such  statutory 
requirement,  and  we  know  of  none.  The  statute  which 
requires  all  claims  against  cities  to  be  presented  to  the 
council  for  allowance  or  costs  shall  not  be  awarded  in 
an  action  thereon  does  not  apply  to  actions  against 
townships.  In  the  absence  of  such  a  statute  the  plain- 
tiffs are  entitled  to  their  costs. 

The  judgment  is  affirmed. 
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W.  D.  Cox  et  al.,  as  Partners,  etc.,  V.  The  Citizens' 
State  Bank. 

Na  14.618.    (86  Pac  762.) 

1.  Negotiable  Instruments— Prewntotton  and  Demand.  When 
presentation  and  demand  of  payment  of  a  bank-check  must 
be  made  discussed. 

2. Detail — Rights  of  Drawer.    Delay  in  forwarding  and 

presenting  a  check,  if  no  loss  occur  to  the  drawer,  held  not 
to  be  a  defense  against  a  recovery  by  a  bona  fide  holder. 

Error  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  ffled  May  12,  1906.    Affirmed. 

Chris  Ritter,  and  C.  J.  Peterson,  for  plaintiffs  in 
error. 
Amos  &  Orton,  for  defendant  in  error. 

Per  Curiam:  It  is  the  law  that  checks  are  payable 
instantly  on  demand,  but  it  is  not  the  law  that  payment 
of  a  check  must  be  demanded  instantly.  Granting 
that  a  check  has  some  features  of  a  bill  of  exchange 
under  the  statutes  of  this  state,  it  need  hot  be  presented 
until  the  day  after  it  is  given  if  the  party  receiving  it 
and  the  bank  upon  which  it  is  drawn  are  in  the  same 
place.  If  they  are  not  in  the  same  place,  it  is  only  nec- 
essary that  the  check  be  put  in  course  of-  collection 
within  the  time  otherwise  allowed  for  presentation.  It 
cannot  be  said  to  be  due  until  demand  for  payment  is 
made. 

If  not  forwarded  and  presented  within  the  time  al- 
lowed by  the  rules  of  commercial  law  the  drawer  must 
show  the  delay  caused  him  to  suffer  loss  before  he  can 
defeat  recovery  by  a  bona  fide  holder.  The  same  rule 
holds  regarding  protest  and  notice  of  non-payment* 
(Noble  V.  Dougkten,  72  Kan.  836,  83  Pac.  1048,  and 
cases  there  cited.) 

The  statement  in  the  defendants'  answer  that  the 
check  was  due  the  day  it  was  drawn  could  not  be  true. 
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and  no  facts  showing  a  violation  of  the  rule  of  diligence 
in  presenting  the  check  and  subsequent  damage  are 
pleaded. 

In  suing  upon  the  check  the  indorsee  had  the  right 
to  disregard  or  cancel  all  indorsements  carrying  the 
check  forward  from  it  to  the  drawee.  The  defendants' 
remedy  is  against  the  party  defrauding  them,  and  not 
against  the  party  who  in  good  faith  cashed  their  check. 

The  judgment  of  the  district  court  is  affirmed. 


73       790 

Ifi^jw         The  State  op  Kansas  v.  Francis  M.  Rowland. 

No.  14.683.     (84  Pac  1186.) 

Criminal  Law — Rape,    A  judgment  of  conviction  for  carnally 
knowing  a  girl  under  eighteen  years  of  age  affirmed. 

Appeal  from  Butler  district  court;  Granville  P. 
Airman,  judge.  Opinion  filed  May  12,  1906.  Af- 
firmed. 

C  C.  Coleman,  attorney-general,  and  C.  L.  Aikman, 
county  attorney,  for  The  State. 
E.  N.  Smith,  for  appellant. 

Per  Curiam:  The  state's  motion  to  dismiss  is  de- 
nied, and  the  appellant  is  allowed  to  amend  his  assign- 
ments of  error.  This  done,  he  still  presents  for  con- 
sideration nothing  prejudicial  to  his  rights.  The 
words  "violently"  and  "forcibly"  do  not  change  the 
fact  that  the  victim  of  appellant's  crime  was  only  six- 
teen years  old.  If  the  information  lacked  certainty  it 
should  have  been  attacked  by  Inotion. 

The  little  girl's  story  to  her  grandmother  was  timely, 
and  her  reasons  for  not  divulging  the  previous  conduct 
of  the  appellant,  her  father,  were  pertinent.  The  ap- 
pellant himself  invited  the  explanation  of  the  witness, 
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Turner,  that  he  would  not  allow  the  appellant's  father 
to  talk  to  the  little  girl  because  he  was  offering  money 
to  stifle  prosecution.  The  remark  of  the  court  to  the 
state's  attorney  postponing  the  introduction  of  antici- 
patory testimony  was  not  improper,  and  the  evidence 
of  the  doctor  who  examined  the  child  was  competent, 
relevant,  and  very  material. 

The  instructions  to  the  jury  were  correct,  and  the 
judgment  is  aflirmed. 


The  State  op  Kansas,  ex  rel  C.  C.  Cdeman,  as 
Attorney-general,  v.  Adam  0.  Welpelt. 

Na  14.861.     (85  Pac  588.) 

Practice,  Supreme  Court  —  Proceeding  to  Forfeit  Office  of 
Sheriff,  An  original  proceeding  to  remove  a  sheriff  from 
office  dismissed  because  the  controversy  could  better  be  heard 
in  the  district  court. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
May  12,  1906.    Dismissed. 

C.  C.  Cpleman,  attorney-general,  and  Torrance  & 
Bloss,  for  The  State. 

C.  T.  Atkinson,  and  G.  H.  Buckman,  for  defendant. 

Per  Curiam:  This  is  an  original  proceeding  brought 
in  this  court  for  the  purpose  of  removing  the  sheriff 
of  Cowley  county  from  his  office  for  failure  properly 
to  perform  its  duties.  A  motion  to  dismiss  is  made 
upon  the  ground  that  it  might  more  appropriately  be 
brought  in  the  district  court.  The  reason  given  for  in- 
voking the  action  of  this  court  is  that  the  docket  of 
the  district  court  is  so  congested  that  a  case  begun  there 
could  not  be  finally  determined  before  the  expiration 
of  the  defendant's  term,  in  January,  1907.  It  is  ob- 
vious that  no  final  determination  could  be  had  of  the 
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present  proceeding  before  that  time  unless  it  should 
be  heard  out  of  its  regular  order.  Time  could  doubt- 
less be  saved,  however,  by  instituting  such  a  proceed- 
ing in  the  court  of  last  resort,  and  that  might  ordi- 
narily be  a  sufficient  reason  for  such  course. 

But  another  feature  of  this  case  requires  considera- 
tion. The  sheriff  is  an  officer  sustaining  a  relation  of 
peculiar  intimacy  to  the  district  court.  While  he  has 
duties  to  perform  unrelated  to  that  tribunal,  he  is  in  a 
general  sense  one  of  its  officers.  Allegations  of  mis- 
conduct with  reference  to  carrjdng  out  the  mandates 
of  that  court  (and  those  here  relied  on  are  of  that 
character)  can  be  investigated  with  a  greater  assur- 
ance of  reaching  a  just  result  in  the  county  where  the 
acts  complained  of  are  alleged  to  have  been  committed. 
The  reasons  stated  in  The  State,  ex  rel.,  v.  Breese,  15 
Kan.  128,  and  Supreme  Lodge  v.  Carey,  57  Kan.  655, 
47  Pac.  621,  for  requiring  applications  to  control  the 
acts  of  the  clerk  of  the  district  court  to  be  made  first 
to  that  court  apply  with  substantially  equal  force  in 
support  of  the  contention  that  the  same  rule  should  be 
enforced  in  the  case  of  a  proceeding  of  this  character 
against  the  sheriff.  The  rule  of  this  court  requiring 
the  plaintiff  bringing  original  proceedings  here  to 
show  by  affidavit  why  that  course  is  adopted  was  not 
framed  upon  the  theory  that  the  existence  of  any  par- 
ticular class  of  reasons  is  jurisdictional,  but  with  a 
view  to  afford  an  early  opportunity  in  the  history  of 
each  case  for  the  court  to  determine  whether  there  is 
good  ground  for  the  discretionary  exercise  of  a  con- 
ceded jurisdiction.  The  existence  of  the  jurisdiction 
does  not  imply  that  a  litigant  has  always  an  absolute 
and  unconditional  right  to  invoke  it.  {In  re  Bumette, 
ante,  p.  609.)  In  the  present  instance  the  court  is  of 
the  opinion  that  the  controversy  involved  is  one  which 
can  better  be  heard  in  the  district  court,  and  that  the 
reasons  given  for  a  different  course  are  not  sufficient  to 
overcome  that  consideration. 

The  cause  is  therefore  dismissed. 
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Sarah  G.  Shattuck  v.  Belknap  Savings  Bank  et  al. 

Na  14.487.    (83  Pac  1116.) 

Error  from  Harvey  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  February  10,  1906.    Affirmed. 

S.  W.  Shattuck,  jr.,  for  plaintiff  in  errof. 
Whitcomb  &  Hamilton,  for  defendants  in  error. 

Per  Curiam:  On  the  authority  of  KeUo  v.  Norton,  65  Kan. 
778,  70  Pac.  896,  93  Am.  St.  Rep.  308,  and  Henthom  v.  Security 
Co.,  70  Kan.  808,  79  Pac.  653,  this  case  is  affirmed.  Under  the 
uncontroverted  facts,  the  only  legal  right,  if  any,  the  plaintiff 
has  in  the  land  in  question  is  to  redeem  and  have  an  accounting 
for  rents. 


Art  Volle  et  al.  v.  Patrick  Cook  et  ux. 

Na  14.826.     (83  Pac.  1116.) 

Error  from  Marshall  district  court;  Sam  Kimble, 
judge.    Opinion  filed  March  ,10,  1906.    Affirmed. 

R.  P.  Evans,  and  W.  S.  Glass,  for  plaintiffs  in  error, 
W.  W.  Redmond,  for  defendants  in  error. 

Per  Curiam:  The  action  of  the  district  court  from  which  this 
proceeding  in  error  arises  related  to  a  boundary  which  it  was 
claimed  had  been  fixed  by  parol  and  acquiesced  in  so  as  to  bind 
the  parties  and  their  subsequent  grantees.  The  only  question 
is  if  the  evidence  supports  the  judgment  of  the  trial  court.  A 
careful  canvass  of  the  record  leads  to  the  conclusion  that  the 
evidence  is  sufficient  for  that  purpose,  and  the  judgment  is 
affirmed. 
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George  M.  Edwards  v.  William  Sourbeer  et  ux. 

Na  14.414.    (84  Pac  1084.) 

Error  from  Meade  district  court;  Edward  H.  Madi- 
son, judge.    Opinion  filed  March  10,  1906.    Reversed. 

Francis  C.  Price,  and  F.  M.  Davis,  for  plaintiff  in 
error. 

Peters  &  Peters,  and  R.  W.  Griggs,  for  defendants  in 
error. 

Per  Curiam:  This  is  a  companion  case  to  Edwards  v.  Sour- 
beer,  ante,  p.  224,  growing  out  of  the  same  state  of  facts,  and 
controlled  by  the  conclusions  there  reached.  The  judgment  is 
therefore  reversed,  and  the  same  order  directed  as  in  that  case. 


The  City  op  Liberty  v.  H.  N.  Bundy  and 
John  Hill. 

No.  14.625.    (83  Pac  1116.) 

Appeal  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  March  10, 1906.  Re- 
versed. 

Dooley  &  Keith,  for  appellants. 

Per  Curiam:  This  is  an  appeal  from  a  conviction  under  a 
city  ordinance  the  validity  of  which  is  assailed  under  the  rule 
announced  in  In  re  Van  Tuyl,  71  Kan.  659,  81  Pac.  181.  The 
city  has  filed  no  brief,  from  which  fact  we  assume  that  it  is 
admitted  that  the  ordinance  is  void  under  that  decision.  The 
judgment  appealed  from  is  therefore  reversed. 


The  State  op  Kansas  v.  Fred  Lorentz. 

Na  14.732.     (84  Pac  1185.) 

Appeal  from  Douglas  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  April  7, 1906.    Dismissed. 

C.  C.  Coleman,  attorney-general,  Fred  S.  Jackson, 
assistant  attorney-general,  and  Thomas  Harley,  county 
attorney,  for  The  State. 

R.  B.  McWUliams,  and  John  W.  Clark,  for  appellant 

Per  Curiam:  The  only  paper  filed  in  this  court  in  this  case 
is  a  document  certified  by  the  clerk  of  the  court  to  be  a  copy 
of  the  information,  warrant,  and  bill  of  exceptions.  As  no 
transcript  of  the  record  in  the  district  court  is  presented  this 
court  has  no  jurisdiction,  and  the  case  is  dismissed. 
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The  State  op  Kansas  v.  William  Callahan. 

NO.K788.     (84Pacll85.) 

Appeal  from  Douglas  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  April  7, 1906.    Dismissed. 

C.  C.  Coleman,  attorney-general,  Fred  S.  Jackson, 
assistant  attorney-general,  and  Thomas  Harley,  county 
attorney,  for  The  State. 

R.  B.  McWiUiams,  and  John  W.  Clark,  for  appellant. 

Per  Curiam:  The  only  paper  filed  in  this  court  is  a  document 
certified  by  the  clerk  of  the  court  to  be  a  copy  of  the  informa- 
tion, warrant,  and  bill  of  exceptions.  As  no  transcript  of  the 
record  in  the  district  court  is  presented  this  court  has  no  juris- 
diction, and  the  case  is  dismissed. 


The  State  op  Kansas,  ex  rel.  C.  C.  Coleman,  as  At- 
tomey-general,  v.  The  City  op  Kansas  City. 

No.  14.645.     (84  Pac.  1186.) 

Original  proceeding  in  quo  warranto.  Opinion  filed 
May  12,  1906.    Judgment  for  plaintiff. 

C.  C  Coleman,  attorney-general,  for  The  State. 
E.  S.  McAnany,  and  Ralph  Nelson,  for  defendant. 

Per  Curiam:  This  is  an  original  proceeding  in  quQ  warranto 
by  the  state  of  Kansas,  on  the  relation  of  C.  C.  Coleman,  at- 
torney-general, to  oust  the  city  of  Kansas  City  and  its  officers 
from  granting  license  to,  or  authorizing,  persons  to  engage  in 
selling  intoxicating  liquors  in  that  city  to  be  used  as  a  beverage. 
The  substantial  allegations  of  the  petition  are  that  the  officers 
of  Kansas  City  are  exercising  and  for  more  than  two  years  have 
exercised  the  corporate  power  of  making,  entering  into  and 
carrying  out  agreements  and  contracts  with  such  persons  as^ 
the  officers  of  the  city  may  choose,  by  which  such  persons  have" 
been,  and  are,  granted  the  privilege  of  selling  and  keeping  for 
sale  within  the  city,  and  keeping  and  maintaining  within  the 
city,  tippling-houses,  and  places  for  selling,  and  keeping  for 
sale,  habitually  and  as  a  business,  intoxicating  beverages  to  be 
at  said  places  drunk  as  beverages.  In  consideration  of  such 
privileges  such  persons  at  stated  intervals  paid  to  the  city  a 
stipulated  fine,  which  payments  are  required  by  the  city  and 
paid  as  a  license  for  the  privilege  of  conducting  such  business. 

The  city  filed  its  answer,  which  upon  the  hearing  was  with- 
drawn, and  consented  that  judgement  might  be  awarded. 

It  is  therefore  ordered  that  judgement  be  entered  as  prayed 
for  in  the  petition. 
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ABANDONMENT— See  "Railroads,"  11. 
ABSTRACT  OP  A  JUDGMENT— See  "Judgments." 
ACCEPTANCE   (OFFER  AND)— See  "Contracts." 
ACCOUNTS  AND  ACCOUNTING: 

1.  Agency. — See  "Agency,"  18. 

2.  Evidence. — See  "Evidence." 

3.  Partnership. —  Findings  of  a  court  were  said  to 
amount  to  a  finding  that  there  had  been  an  account- 
ing and  settlement  of  a  partnership  estate.    Harris 

V,  Cribson 765 

4.  Rents  and  Profits. — A  surety  who  converted  securi- 
ties into  a  judgment  and  purchased  at  the  execution 
sale,  rented  the  property,  and  sold  it  to  an  innocent 
purchaser,  all  without,  the  knowledge  of  the  principal 
or  cosureties,  held  accountable  to  them  for  rents  and 
profits.    Page  v.  Harper 229 

AGENCY: 

1.  Action  for  Wages. — In  an  action  for  wages  and  ex- 
penses under  a  contract  of  hiring,  an  answer  which 
disputes  the  leng^th  of  time  plaintiff  was  in  defend- 
ant's service  and  pleads  payment  is  insufficient  to  au- 
thorize a  forfeiture  of  all  compensation  for  dishon- 
esty and  other  flagrant  misconduct.  Spaulding  v. 
Pepper 644 

2.  Attorneys. — See  "Attorneys." 

3.  Authority. — ^Whether  an  allege  agent  had  authority 
to  sign  a  note  was  held  to  be  a  question  for  the  jury. 
Duncan  v,  Huse 482 

4.  Where  a  note  was  payable  at  a  bank,  and 

was  not  due,  and  was  paid  to  one  not  connected  with 
the  bank,  who  did  not  have  possession  of  the  note,  and 
the  agency  was  controverted,  statements  of  the  al- 
leged agent  when  the  papers  were  executed,  unknown 
to  the  mortgagee,  that  the  interest  might  oe  paid  to 
him,  were  inadmissible.    Goodyear  v,  Williams 192 

5.  So  of  letters  written  by  the  plaintiff  to  the 

alleged  agent  relatine  to  specific  claims  against  other 
persons  and  of  whicn  defendant  had  no  knowledge 

at  the  time  of  payment.    Id 192 

6.  So  of  entries  in  a  loan  register,  not  a  book  of 

accounts,  kept  bv  the  alleged  agent,  unknown  to 
plaintiff  or  defendant  at  the  time  of  payment.    Id. . .  192 

7.  Where  a  debtor  pays  a  note  not  due  to  a 

third  person  who  does  not  have  possession  of  it  there 

(797) 
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is  a  prima  facie  presumption  that  the  person  re- 
ceiving the  money  cfoes  so  as  the  agent  for  the  d^tor. 
Id 192 

8.  Commission  (See,  also,  "Monopolies,"  2-4). — Where 
goods  consigned  by  the  owner  to  an  agent  were  de- 
layed in  transit  and  converted  by  the  carrier  the  con- 
si^ee  had  such  a  special  interest  that  he  could  main 
tarn  an  action  for  the  value  of  the  property.  Railway 
Co.  V,  Implement  Co 295 

9.  The  consignee  holds  the  amount  recovered  in 

trust  for  the  owner  after  deducting  his  commission. 

Id.  295 

10.  One  who  employs  a  broker  to  find  a  buyer  for 

land  occupied  by  himself  and  wife  as  a  homestead, 
and  the  broker  produces  a  satisfactory  purchaser,  is 
liable  for  the  agent's  commission  though  the  sale  be 
prevented  by  the  wife's  refusal  to  convey.  Staley  v. 
Hufford  ..' 686 

11.  Where  A.  emploved  B.  to  find  a  buyer,  and  B. 

did  so,  a  letter  stating  that  B.  expected  no  pay  unless 
they  made  a  trade  did  not  prevent  B.  from  recovering 

a  commission.     Id 686 

12.  One  who  employs  an  agent  to  procure  a  pur- 
chaser for  land  is  liable  for  a  commission  when  a 
buyer  is  produced,  agrees  to  the  owner's  terms,  and 
is  willing  and  able  to  buy,  whether  a  sale  is  made  or 
not.    Long  v.  Thompson 76 

13.  A  petition   for  an  agent's  commission  held 

good  against  demurrer.    Id 76 

14.  The   difference   between   an   employment   to 

sell  and  one  to  find  a  purchaser  is  well  recognized. 

Id 78 

15.  A  contract  for  the  employment  of  a  real- 
estate  agent  need  not  be  in  writing.    Id 79 

16.  Deatli  of  Principal.— See  No.  24. 

17.  Managing  Agent. — A  managing  agent  within  the 
meaning  of  the  term  of  the  statute  providing  for  the 
service  of  summons  upon  a  managing  agent  of  a  for- 
eign corporation  defined.    Betterment  Co.  v.  Reeves..  107 

18.  Where  money  was  collected  for  another  by  a 

trust  company,  and  mingled  with  its  funds,  in  viola- 
tion of  directions  to  remit,  and  was  thereby  lost,  the 
managing  agents  of  the  trust  company,  who  know- 
ingly permitted  the  misappropriation,  were  held  per- 
sonally liable,  although  there  was  no  intent  to  de- 
fraud.    Sweet  V.  Savings  Bank 47 

19.  Payment  to  Agent. — See  Nos.  4-7. 

20.  Presumption. — See  No.  7. 

21.  Recovery  of  Money  from  Agent  (See,  also.  No. 
18). — Where  money  was  paid  to  plaintiff's  agent  on 
a  contract  for  the  sale  of  land,  a  petition  to  recover 
the  money  on  the  ground  of  forfeiture  held  sufficient 
against  demurrer.    Bowersox  v.  Hall ^ 

22.  Special  interest. — See  Nos.  8,  9. 

23.  SUtute  of  Frauds.— See  No.  15. 
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AGENC  Y-T-CONTINUBD  : 

24.  Termination. — A  contract  held  to  have  created  a  per- 
sonal relation  which  was  dissolved  by  the  death  of 
one  of  the  parties,  and  did  not  bind  th^  administrator 

of  the  estate.    Campbell  v.  Faxon » 675 

25.  Trustees. — See  "Trusts  and  Trustees." 

ACCRETION— See  "Waters  and  Water  Companies." 

ACCUSATION— See  "Attorneys,"  14,  15,  23. 

ACKNOWLEDGMENT  OP  A  DEBT— See  "Limitation  of 
Actions." 

ACQUITTALr— See  "Criminal  Law." 

ACTION  AGAINST  THE  STATE— See  "Jurisdiction." 

ACTION  IN  NAME  OP  ANOTHER— See  "Porcible  En- 
try AND  Detainer." 

ACTIONS    (JOINDER    OP)— See    "Practice,    District 
Court." 

ACTIONS  (LIMITATION  OF)— See  "Limitation  of  Ac- 

TIONS." 

ACTION  TO  QUIET  TITLE — See  "Title  and  Owner- 
ship," 32,  33. 

ADMINISTRATORS— See  "Executors  and  Administra- 

TORS." 

ADMISSION  OF  A  MINOR— See  "Schools  and  School- 
land." 

ADMISSIONS— See  "Evidence;"  "Answer." 

ADULTERY— See  "Criminal  Law." 

ADVERSE  POSSESSION— See  "Title  and  Ownership." 

AFTER-ACQUIRED  TITLE— See  "Mortgages." 

AGGRAVATION— See  "Damages." 

AGREEMENTS— See  "Contracts." 

AGREEMENTS  (ORAL)— See  "Fraud." 

"ALIENATION"— See  "Mortgages,"  6-8,  28,  29. 

AMENDMENT  OF  ANSWER— See  "Practice,  District 
Court." 

AMENDMENT  OF  A  RECORD— See  "Jurisdiction." 

AMENDMENT  OP  A  STATUTE— See  "Constitutional 
Law." 

AMENDMENT  OF  PETITION— See  "Practice,  District 
Court." 

AMENDMENT  OF  PETITION  IN  ERROR— See  "Prac- 
tice, Supreme  Court." 

AMENDMENT  OF  TRANSCRIPT  —  See  "Practice,  Su- 
preme Court." 

AMOUNT  IN  CONTROVERSY— See  "Practice,  Supreme 
Court." 
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ANSWER: 

1.  Action  for  Material  Furnished. — ^Where  a-  paving 
contract  was  void  for  restricting  competition,  and  an 
action  was  brought  to  recover  from  the  surety  on  the 
contractor's  bond  for  material,  an  answer  setting  up 
the  facts  constituting  the  illeg^litv  and  stating  that 
the  material  was  furnished  with  knowledge  of  such 
facts  states  a  good  defense.    Surety  Co.  v.  Brick  Co.,  197 

2.  Admission  by  Counsel. — It  is  only  where  a  state- 
ment or  admission  made  to  a  jury  will,  as  a  matter  of 
law,  preclude  a  party  from  recovering  upon  his  cause 
or  defense  that  a  court  has  authority  to  withdraw  it 
from  the  jury.    Hall  v,  Davidson 88 

3.  Admissions. — See  Nos.  13,  23,  24. 

4.  Amendment. — See  "Practice,  District  Court." 

5.  Demurrer.— See  "Demurrer." 

6.  Denial  under  Oath. — See  Nos.  23,  24. 

7.  Ejectment. — Paramount  right  in  a  third  person  is 
not  a  defense  in  ejectment.    Fowler  v.  Wood 551 

8.  Election  Contest. — An  objection  by  a  contestee  to  the 
counting  of  ballots  because  they  have  not  been  legally 
preserved  is  an  objection  to  evidence  only  and  need 
not  be  pleaded  in  the  contestee's  answer.    Moorhead 

V.  Arnold 132 

9.  Forfeiture  of  Contract. — In  an  action  for  wages  and 
expenses  under  a  contract  of  hiring,  an  answer  which 
disputes  the  length  of  time  plaintiff  was  in  defend- 
anrs  service  and  pleads  payment  is  insufficient  to  au- 
thorize a  forfeiture  of  all  compensation  for  dishon- 
esty and  other  flagrant  misconduct.  Spaulding  v. 
Pepper 644 

10.  Fraud. — In  an  action  on  a  surety  bond  for  material 
furnished  to  a  contractor  to  pave  certain  streets,  a 
demurrer  to  the  answer  was  neld  to  have  been  im- 
properly sustained.    Atkin  v.  Coal  Co 768 

11.  General  Denial. — Any  evidence  is  admissible  under 
a  £[eneral  denial  which  controverts  the  facts  denied. 
Railway  Co.  v.  Brickell 274 

12.  An  objection  that  the  defense  of  the  statute 

of  frauds  was  not  properly  pleaded,  raised  for  the 
first  time  in  this  court,  cannot  be  rc^rded  with  fa- 
vor.   Baldvnn  v.  Baldwin 41 

13.  The  defense  that  a  foreign  corporation  has 

not  been  granted  authority  to  carry  on  business  with- 
in the  state  is  not  raised  by  a  general  denial,  but  must 

be  specially  pleaded.    Leonard  v.  Steel  Co 79 

14.  Where  a  petition  in   ejectment  alleges  full 

title,  and  the  answer  includes  a  {general  denial,  coupled 
with  a  claim  of  a  fractional  interest,  the  plaintiff, 
upon  proof  of  partial  title,  is  entitled  to  a  proportion- 
ate recovery  and  to  judgment  for  costs.  Young  v. 
Bigger  146 

15.  Such  a  case  is  not  within  the  provisions  re- 
quiring a  tenant  in  common  in  suing  a  cotenant  for 
possession  to  allege  that  defendant  has  denied  his 
right.    Id 146 
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ANSWER— Continued  : 

16.  Inconsistency. — See  ''Demurrer/'  1. 

17.  PlaintifTs  Incapacity.— See  No.  18. 

18.  Special  Questions. — See  ''Jury  and  JimoRB,** 

19.  Specific  Plea.— See  Nos.  8,  9,  12,  13,  21. 

20.  SUtute  of  Frauds. — See  No.  12. 

21.  Statute  of  Limitations. — The  statute  of  limitations, 
to  be  available  as  a  defense,  must  be  affirmativdy 
pleaded  or  otherwise  asserted,  and  a  failure  to  do  so 
constitutes  a  waiver  of  such  defense.  Croan  v.  Baden,  864 

22. The  laws  of  Kansas  relating  to  the  limitation 

of  actions  apply  exclusively  in  this  state,  except  when 
the  requirements  of  the  statute  permitting  the  law  of 
another  state  to  be  applied  have  been  complied  with. 
Id 864 

23.  Verification. —  An  allegation  that  a  party  is  the 
owner  of  real  property  ''under  a  valid  and  le^l  deed 
of  conveyance  duly  executed''  describes  no  written  in- 
strument whose  execution  is  admitted  nmless  denied 
under  oath.    O'Keefe  v.  Behrens 469 

24.  Failure  to  deny  the  execution  of  an  adminis- 
trator's deed  under  oath  does  not  admit  the  validly 

of  the  proceedings  upon  which  it  is  based.    Id 469 

ANTITRUST  LAW— See  "Monopolies." 

APPEAL  AND  ERROR— See  "Practice,  Supreme  Court." 

APPEAL  BOND— See  "Bonds." 

APPEAL  BY  STATE  (DELAY)— See  "Criminal  Law." 

APPEAL  FROM  POLICE  COURT— See  "Practice,  Dis- 
trict Court." 

APPEARANCE  BOND— See  "Bonds." 

APPELLATE  JURISDICTION— See  "Jurisdiction." 

APPLICATION  FOR  MEMBERSHIP— See  "Insurance." 

APPLICATION  TO  SELL  REAL  ESTATE— See  "Guard- 
IAN  AND  Ward." 

APPOINTMENT— See  "Guardian  and  Ward." 

APPRAISERS — See  "Office  and  Officers." 

APPROPRLA.TION  OF  LANDS— See  "Injunction." 

ARGUMENT  TO  JURY— See  "Practice,  District  CouRt." 

ASSESSMENTS  (MONTHLY)— See  "Insurance." 

ASSESSORS — See  "Office  and  Officers." 

ASSETS  OF  ESTATE — See  "Executors  and  Administra- 
tors." 

ASSETS  (OWNERSHIP)— See  "Judgments,"  33. 

ASSIGNMENT  OF  CERTIFICATE— See  "Taxation." 

ASSIGNMENTS  OF  ERROR  — See  "Practice,  Supreme 
Court." 

ASSIGNMENT  TO  A  SURETY— See  "Judgments." 

51—78  KAN. 
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ASSUMPTION  OP  MORTGAGE—See  "Convbyancbs." 
ASSUMPTION  OP  RISK— See  "Damages." 
ATTESTATION— See  ''Wills." 

ATTORNEYS: 

1.  Ars:unient  to  Jury. — Certain  remarks  of  counsel  in 
argument  before  the  jury  considered  and  hdd  to  have 
beSi  proper.    Railway  Co.  v.  Wade 359 

2.  A  new  trial  was  asked  for  alleged  miscon- 
duct of  the  prosecutor  in  argument.  By  affidavits  an 
issue  of  fact  as  to  what  he  said  was  raised.  Denial 
of  a  new  trial  amounted  to  a  finding  against  tbe 
facts  alleged  in  the  motion.    The  State  v.  Campbell, .  690 

3.  Briefs. — A  compliance  with  rule  10  of  this  court  is 
necessary  to  the  proper  consideration  of  many  ques- 
tions presented  for  decision,  and  cases  may  be  af- 
firmed where  this  rule  is  not  followed.  Hatch  v. 
Geieer 81 

4. Such  findings  are  not  printed  in  the  brief  or 

further  described,  the  evidence  supposed  to  support 
them  is  not  pointed  out,  and  the  assignment  of  error 
is  not  divpiwi.  Hence  the  matter  wiu  not  be  consid- 
ered.   Ehrsam  v.  Jaekman 447 

5.  Burden  of  Proof.— See  Nos.  22,  25. 

6.  Came  Remanded  for  TriaL — See  Nos.  14,  15. 

7.  Court  Trier  of  Facts.— See  No.  28. 

8.  Depositions.— See  No.  18. 

9.  Disbarment. — Evidence  held  insufficient  to  warrant 
the  disbarment  of  an  attorney.    In  re  ElHott 151 

10.  There  is  no  statute  of  limitation  which  is 

technically  applicable  to  a  disbarment  proceeding. 

Id 151 

11.  Alleged  misconduct  of  an  attorney  held  to  be 

too  stale  to  be  considered.    Id 151 

12. Requisites    of    a    privileged    communication 

from  a  client  to  his  attorney  prescribed,    /d. 151 


13.  An  answer  prepared  by  an  attorney, ,  having 

been  published  by  tne  client,  was  not  a  confidential 
communication.   Id 151 


14.  After  jud^rment  remanding  a  disbarment  ap- 
peal for  trial,  it  is  not  essential  that  the  accusation 

be  refiled  in  the  district  court.    In  re  Bumette 610 

15.  Omission  to  make  a  specific  order  relating  to 

the  transfer  and  custody  of  the  accusation  does  not 
deprive  the  district  court  of  jurisdiction,  and  if  the 
accusation  be  accessible  to  the  court  and  the  ac- 
cused durine  the  trial  he  sustains  no  injury  of  which 

he  can  complain.    Id, 610 

16.  The  statute  relating  to  appeals  in  disbarment 

cases  providing  for  a  transfer  to  this  court  of  the 
original  papers  and  a  transcript  of  the  docket,  to  be 
finally  considered,  does  not  authorize  a  trial  de  novo 
but  creates  a  special  method  for  bringins[  such  causes 
to  this  court  for  consideration  under  its  appellate 
jurisdiction.   Id 610 
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ATTORNEYS— Continued  : 

17. Disbarment  is  not  a  criminal  proceeding,  but 

its  (gravity  suggests  caution  and  strictness.  The 
special  statute  regulating  it  must  be  followed.  Other* 
wise  it  is  to  be  conduct^  in  harmony  with  the  prac- 
tice in  civil  cases.    Id 609 

18. Depositions  against  the  accused  in  a  disbar- 
ment proceeding  are  admissible.    Id 614 

19. The  failure  of  the  accused  in  a  disbarment 

proceeding  to  give  testimony  either  in  denial  or  ex- 
planation of  incriminating  facts  may  be  considered  by 
the  court  in  weighing  the  evidence  of  his  guilt.    Id. . .  611 

20. A  publication  by  a  client  of  a  privileged  com- 
munication released  the  attorney  from  the  confiden- 
tial relation  he  bore  to  it.    Id 610 

21. Evidence  in  a  disbarment  proceeding  exam- 
ined and  held  to  support  a  finding  of  guilty.    Id 626 

22. Testimony  of  moral  and  professional  ddin- 

quency  held  to  meet  the  reouirement  that  more  than  a 
preponderance  of  the  evid^ice  is  necessary,  and  to 
be  sufficient  to  support  the  judgment  of  disbarment. 
In  re  Smith 744 

23. The  technical  requirements  of  criminal  plead- 
ing are  not  reouired  in  an  accusation  in  disbarment. 
If  the  facts  of  the  charged  misconduct  are  clearly 
brought  to  his  attention,  the  form  in  which  they  are 
stated  or  whether  some  of  them  are  repeated  in  sev- 
eral parag^raphs  is  not  vital.  Id 744 

24. In  a  proceeding  for  the  disbarment  of  an 

attorney  the  statute  of  limitations  is  no  defense.    Id,,  744 

25. Where  the  charges  made  against  an  attorney 

involve  moral  turpitude,  proof  of  a  conviction  is  not 
essential  to  a  disbarment.    Id 744 

26.  The  statute  does  not  limit  the  common-law 

power  of  the  court  to  disbar  attorneys.    Id 743 

27.  An  attorney  may  be  disbarred  not  only  for 

malpractice  and  dishonesty  in  his  profession,  but  also 
for  gross  misconduct  showing  him  to  be  unworthy  of 
the  privileges  which  the  law  confers  on  him.    Id 743 

28. In  such  a  case  the  court  itself  is  the  trier  of 

both  facts  and  law,  and  these  functions  cannot  be 
delegated  to  a  committee,  commissioner,  or  referee. 

Id.  744 

29.  Estoppel.— See  Nos.  32,  39. 

30.  Failure  to  Testify.— See  No.  19. 

31.  Form  of  Accusation. — See  No.  23. 

32.  Journal  Entry. — The  indorsement  by  an  attorney  of 
a  journal  entry  does  not  estop  the  denial  of  its  cor- 
rectness.    Christisen  v.  Bartlett 403 

33.  Lien  for  Fees. — An  attorney  may  acquire  a  lieih  for 
his  compensation  upon  money  due  his  client  from  the 
adverse  party,  but  such  lien  does  not  extend  to  land 
which  is  the  subject-matter  of  the  litigation.    Holmes 

V.  Waymire 104 
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ATTORNEYS— Continued  : 

34.  A    judgment    determining    the    amount    of 

money  due  is  not  essential  to  the  existence  of  a  charg- 
ing lien,  and  a  collusive  settlement  and  dismissal  of  a 
suit  will  not  defraud  an  attorney  of  his  fee.    Id, 106 

35.  Limitation  of  Actions.— See  Nos.  10,  11,  24. 

36.  Misconduct  of  Prosecutor. — See  No.  2. 

37.  Offer  of  Proof. — See  "Practice,  District  Court." 

38.  Privileged  Communication.— See  Nos.  12,  13,  20. 

39.  Real  Partv  in  Interest. —  One  who  as  attorney 
brought  imlawful  detainer  in  another's  name  held  es- 
topped to  deny  that  the  nominal  plaintiff  was  the  real 
party  in  interest  and  entitled  to  settle  the  litigation, 
although  defendant  had  notice  that  the  attorn^ 
claimed  to  be  himself  entitled  to  possession.    Edwards 

V.  Sourbeev' 224 

40.  Refiling  of  Accusation. — See  Nos.  14,  15. 

41.  Settlement  by  Nominal  Plaintiff.— See  No.  39. 

42.  Signing  of  Petition. — An  objection  that  a  petition 
is  not  signed  by  the  plaintiff  has  no  force  where  it 

is  signed  by  his  attorneys.    New  v.  Smith 178 

43.  Statement  to  Jury. — ^It  is  only  where  a  statement  or 
admission  made  to  a  jury  wifl^  as  a  matter  of  law, 

Sreclude  a  party  from  recovermg  upon  his  cause  or 
efense  that  a  court  has  authority  to  withdraw  it 
from  the  jury.    Hall  v.  Davidson 88 

44.  Trial  De  ^ovo.— See  No.  16. 
AUTHENTICATION  OF  A  DEED— See  "Taxation." 
AUTHORITY  OP  AGENT— See  "Agency." 
AUTHORITY  OF  SECRETARY— See  "Corporations." 
AVULSION— See  "Waters  and  Water  Companies." 

B. 

BALLOTS — See  "Elections." 

BANKS  AND  BANKING— See  "Fraud,"  15;  "Negotiable 
Instruments." 

BENEFICIARY  CERTIFICATE— See  "Insurance." 

BILL  OF  PARTICULARS— See  "Practice,  Justice  of  the 
Peace." 

BILLS  AND  NOTES — See  "Negotiable  Instruments." 

BOARD  (CHARTER)— See  "Office  and  Officers." 

BOARD  OF  COUNTY  COMMISSIONERS— See  "Ofhce 
AND  Officers." 

BOARD  OF  EDUCATION— See  "Schools  and  Schooit 

LAND." 

BOARD  OF  RAILROAD  COMMISSIONERS— See  "Rail- 
roads." 

BOARD  (TOWNSHIP)— See  "Office  and  Officers." 

BONA  FIDE  HOLDER— See  "Negotiable  Instruments." 
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BONDS: 

1.  Appeal  Bond. — Upon  an  appeal  from  the  police 
court,  the  bond  was  signed  by  the  defendant  alone,  and 
approved  by  the  police  judge.  It  was  error  for  the 
district  ludge  to  dismiss  the  appeal  because  the  bond 
lacked  the  signature  of  a  surety.    Ottawa  v.  Johnson,  166 

2.  Appearance  Bond. — ^Where  defendant  declined  to 
plead  or  answer  to  an  amended  information  his  ap- 
pearance bond  was  properly  adjudged  forfeit^. 
Jones  V,  The  State 771 

3.  Contractor's. — The  legislature  may  recjuire  persons 
contracting  to  improve  city  streets  to  give  bonds  exe- 
cuted by  some  security  company  authorized  to  do 
business  within  the  state.  Parker-Washington  Co,  v. 
Kansas  City 722 

4. Where  a  contract  for  paving  is  void  for  re- 
stricting competition  in  the  purchase  of  materials,  all 
the  proceedings  are  void,  and  one  furnishing  material 
with  knowledge  of  the  facts  constituting  the  illegrality 
cannot  recover  ag^ainst  the  surety  on  the  contractor's 
bond.    Surety  Co.  v.  Brick  Co 197 

5.  Evidence  of  Peaceable  Entry. — ^In  an  action  of  forci- 
ble entry  and  detainer,  where  defendant  claimed  he 
entered  peaceably,  with  plaintiffs'  verbal  permission, 
a  bond  for  a  deed  executed  by  plaintiffs  was  admissi- 
ble to  show  the  character  of  defendant's  entry  and 
possession.    West  v,  Comeaux 271 

6.  Forfeiture. — See  No.  2. 

7.  Surety  of  Contractor. — In  an  action  on  a  surety 
bond  for  material  furnished  to  a  contractor  to  pave 
certain  streets,  a  demurrer  to  the  answer  was  held  to 
have  been  improperly  sustained.    Athin  v.  Coal  Co.. .  768 

BOUNDARIES— See  "Surveys  and  Boundaries;"  "Wa- 
ters AND  Water  Companies." 

BREACH  OF  CONTRACT— See  "Damages." 

BRIBERY— See  "Criminal  Law." 

BRIEFS — See  "Practice,  Supreme  Court." 

BURDEN  OF  PROOF— See  "Evidence." 

BURGLARY— See  "Criminal  Law." 

BURIAL  ASSOCIATION— See  "Insurance." 

C. 

CABS— See  "Damages,"  103-105. 
CALLING  OF  WITNESSES— See  "Criminal  Law." 
CARRIERS— See  "Railroads;"  "Damages,"  103-105. 
CASE-MADE— See  "Practice,  Supreme  Court." 
CASES  CITED  IN  DISSENTING  OPINIONS: 

Carithers  v.  Weaver,  7  Kan.  110 481 

C.  K.  &  N.  Rly.  Co.  v.  Cook,  43  Kan.  83 481 

Coulson  V.  Wing,  42  Kan.  507 481 

Delashmutt  v.  Parrent,  39  Kan.  548 481 
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CASES  CITED  IN  DISSENTING  OPINIONS— Continubd: 

Duffitt  V.  Tuhan,  28  Kan.  292 481 

Hall's  Heirs  v.  Dodge,  18  Kan.  211 481 

Howbert  v.  Heyle,  47  Kan.  58 482 

Mkkel  V.  Hicks,  19  Kan.  578 481 

Rogers  v.  Clemmans,  26  Kan.  522 481 

Taylor  v.  Miles,  6  Kan.  498 481 

Young  V.  Walker,  26  Kan.  242 481 

CASES  CRITICIZED,  SUPREME  COURT: 

Howbert  v.  Heyle,  47  Kan.  58 472 

CASES  DISAPPROVED,  COURTS  OP  APPEAL: 

State  V.  Hook,  4  Kan.  App.  451 381 

CASES  DISAPPROVED,  SUPREME  COURT: 

Brewster  v.  Madden,  15  Kan.  249. . .  .453,  455-467,  459-462 

Gruble  v.  Ryus,  23  Kan.  195 288,  286 

Lott  V.  K.  C.  Ft.  S.  &  G.  Rid.  Co.,  42  Kan.  293 286 

Mellison  v.  Allen,  30  Kan.  382: 458,  456,  467,  462 

Norris  v.  Evans,  39  Kan.  668 286 

Rathbone  v.  Boyd,  30  Kan.  485 348,  356 

CASES  DISTINGUISHED: 
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3.  Contractor's  Bond. — See  Nos.  12,  18. 

4.  Contract  Restricting  Competition. — See  Nos.  10, 12. 

5.  Description  of  Material. — See  No.  11. 

6.  Judge  Pro  Tern. — One  claimine  to  act  as  a  judge 
pro  tern,  of  a  city  court  held  to  oe  a  de  facto  officer, 
whose  acts  and  judgments  could  not  be  collaterally 
attacked.    Briggs  v,  Voss 418 

7.  Judicial  Notice. — Judicial  notice  taken  that  Kansas 
City  is  now  the  only  city  in  Kansas  having  over 
60,000  inhabitants.  Parker-WcLshington  Co.  v.  Kan- 
808  City 726 

8. The  courts  will   take  notice  without  proof 

that  a  municipality  is  a  city  of  the  second  class, 
where  it  has  been  made  such  under  the  statute  by  a 
public  proclamation  issued  by  the  governor.  The 
State  V.  Rick8ecker 496 

9.  Public  Improvements. — In  an  action  on  a  surety 
bond  for  material  furnished  to  a  contractor  to  pave 
certain  streets,  a  demurrer  to  the  answer  was  held  to 
have  been  improperly  sustained.    Atkin  v.  Coal  Co., .  768 

10.  A  contract  for  paving  the  streets  of  a  city 

held  void  under  a  statute  requiring  such  contracts 
to  be  let  to  the  lowest  bidder,  and  contranr  to  public 
policy  in  restricting  competition.  Surety  Co.  v.  Brick 
Co 196 

^  11. The  requirement  that  the  petition  for  pub- 
lic improvements  shall  specifically  describe  the  ma- 
terial IS  complied  with,  where  vitrified  brick  is  to  be 
used,  by  using  the  words  "vitrified  brick"  and  de- 
scribing the  standard  of  quality  desired.    Id. 196 

12. Where  a  contract  for  paving  is  void  for  re- 
stricting competition  in  the  purchase  of  materials, 
all  the  proceedings  are  void,  and  one  furnishing  ma- 
terial with  knowledge  of  the  facts  constituting  Uie  il- 
legality cannot  recover  ag^ainst  the  surety  on  the  con- 
tractor's bond.    Id 197 

13. The  legislature  may  classify  cities  according 

to  population  for  various  purposes,  and  laws  appli- 
cable to  all  members  of  any  class  may  be  general  laws 
and  have  a  uniform  operation.  Parker-WaehingUm 
Co.  V.  Kaneae  City 722 

14. The  matter  of  the  method  of  providing  for 

the  cost  of  street  improvements  is  one  with  relation 
to  which  cities  may  reasonably  be  divided  into  classes 
upon  the  basis  of  population.    Id. 722 


Digitized  by  LjOOQIC 


INDEX.— Vol.  78.  813 

CITIES  AND  CITY  OFFICERS— Continued: 

15.  A  law  for  the  g^ovemment  of  cities  of  a  cer- 
tain population  is  not  rendered  special  in  its  operation 
by  the  fact  that  there  is  at  the  time  only  one  city  in 
the  state  of  the  size  desigfnated.    Id 722 

16.  An  extreme  case  could  perhaps  be  imagined 

in  which  a  court  would  be  justified  in  nolding  that  an 
ostensible  classification  upon  the  basis  of  population 
was  only  colorable.    Id 725 

17.  A  law  providing  that  cities  of  over  50,000 

shall  pay  for  street  improvements  by  issuing  tax  bills 
against  the  property  specially  benefited  instead  of 
n^^otiable  bonds  of  the  corporation  held  valid*    Id.. .  722 

18.  The  legislature  may  require  persons  contract- 
ing to  improve  city  streets  to  give  bonds  executed  by 
some  security  company  authorized  to  do  business 
within  the  state.    Id 722 

19.  When  a  petition  for  public  improvements  pur- 
ports to  have  the  re^isite  number  of  signers,  and  a 
landowner  files  a  written  protest,  and  the  mayor  and 
council  consider  the  petition  and  protest  and  order 
the  improvements  made,  their  action  is  a  conclusive 
determination  of  the  sufficiency  of  the  petition.  RaH- 
road  Co.  v.  Kansas  City 571 

20.  Such  landowner  cannot  <;[uestion  the  validity 

of  the  proceedings  in  a  suit  to  enjoin  the  assessments 
unless  such  suit  is  brought  withm  thirty  days  from 
the  time  the  amount  of  the  assessment  is  ascertained. 

Id.  571 

21.  Tax  Bills.— See  No.  17. 

22.  Violation  of  Speed  Ordinance.— See  "Railroads." 
28.  Void  Paving  Contract.— See  Nos.  9,  10,  12. 

CITY  COURT  (JUDGE  OF)— See  "Office  and  Officers." 

CIVIL  CODE  CITED— See  "Statutes  Cited,  Construed, 
OR  Applied." 

CLASSIFICATION  BY  THE  LEGISLATURE— See  "Con- 
stitutional Law." 

COLLATERAL  ATTACK— See  "Judicial  Sales;"  "Judg- 
ments;" "Wills,"  5,  6. 

COLLATERAL  PROVISION— See  "Contracts." 

COLLECTION  OF  DELINQUENT  TAXES— See  "Taxa- 
TION,"  6-11. 

COLLUSIVE  SETTLEMENT— See  "Attorneys,"  33,  34. 

COLORABLE    DISPUTE    AS    TO    OWNERSHIP  —  See 

"JUDGBfENTS,"  33. 

COMBINATIONS   RESTRICTING   COMPETITION— See 
"Monopoues." 

COMITY— See  "Statutory  Construction,"  1,  2. 

COMMENCEMENT  OF  SUIT— See  "Injunction." 

COMMENT  UPON  THE   EVIDENCE  — See  "Practice, 
District  Court." 
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COMMON  CARRIERS  — See  "Railroads;"  "Damages 
(Cabs),"  108-105. 

COMMON  LAW  — See  "Attorneys,"  26,  27;  "Practicb, 
Probate  Court,"  9,  10;  "Wills,"  18;  "Jury  and 
Jurors,"  11. 

COMMISSION— See  "Agency;"  "Monopolies,"  2^. 

COMMISSIONER  OP  INSURANCE  —  See  "Office  and 
Officers,"  17. 

COMMISSIONERS  (COUNTY)— See  "Office  and  Offi- 
cers." 

COMMISSIONERS  (RAILROAD)— See  "Railroads." 

CONCEALED  DEFENSE— See  "Criminal  Law,"  78. 

CONDEMNATION  PROCEEDINGS— See  "Damages." 

CONDITION  BROKEN— dee  "M<»tgages." 

CONDITION  (IMPLIED)— See  '^Contracts." 

CONDITIONS  PRECEDENT: 

1.  Actions  against  tiie  State. — The  state  cannot  be 
sued  in  its  own  courts  except  with  its  own  consent, 
clearly  conferred  by  act  of  the  legislature.    The  State 

V.  Appleton 1$0 

2.  Competition. — Competition  in  the  letting  of  a  paVing 
contract  held  a  condition  nrecedent  to  a  valid  and 
binding  contract.    Surety  Co.  v.  Brick  Co 209 

8.  Notice  of  Claim. — See  "Railroads." 

4.  Payment  of  Contract  Price. — In  a  contract  to  sell 
mill  machinery  a  provision  that  a  guaranteed  ca- 
pacity shall  be  demonstrated  before  payment  is  not 
collateral,  and  the  test  must  be  made  or  waived  be- 
fore an  action  for  the  price  can  be  maintained. 
Ehrsam  v.  Jackman 435 

5. A  contract  for  the  sale  of  machinerv  held  to 

contemplate  a  mill-run  demonstration  of  the  guar- 
anteed capacity  as  a  condition  precedent  to  the  pay- 
ment of  the  purchase-price.     la 435 

6.  Where  a  mill  failed  to  develop  a  guaranteed 

capacity  by  reason  of  inferior  wheat  furnished  by 
the  buyer,  he  could  not  claim  the  test  was  conclusive. 

Id 436 

7.  Payment  of  Decedent's  Debts. — Heirs  suing  for  pos- 
session and  partition  of  real  estate  acquii^  by  descent 
are  not  required  to  show  that  the  land  is  not  subject 
to  appropriation  for  the  payment  of  the  decedent's 
debts.    CyKeefe  v.  Behrens 469 

8.  Presentation  of  Claim. — The  plaintiffs  were  entitled 
to  their  costs  although  they  had  not  presented  their 
claim  to  the  township  board  before  beginning  the  ac- 
tion.   Morrill  Township  v,  FletchcUl 787 

9.  Proof  of  Conviction. — ^Where  the  charges  made 
asrainst  an  attorney  involve  moral  turpitude,  proof 
of  a  conviction  is  not  essential  to  a  disbarment.    In 

re  Smith  744 

10.  Recovery  from  Parent's  Estate. — An  express  con- 
tract is  a  condition  precedent  to  a  recovery  by  a 
child  against  a  parent's  estate  for  services.  Griffith 
V,  Robertson 666 
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CONFESSIONS— See  "Criminal  Law." 

CONFLICT  OF  LAWS—See  "Limitation  op  Actions." 

CONSENT— See  "Wills;"  "Criminal  Law." 

CONSEQUENTIAL  DAMAGES— See  "Damages." 

CONSIDERATION— See  "Contracts:"  "Mortgages,"  10,    * 
28,  29;  "Taxation,"  34. 

CONSIGNEE— See  "Parties." 

CONSTITUTIONAL  LAW: 

1.  Amendment  of  a  Statute. — Statutes  which  ammd 
existing  laws  by  implication  need  not  contain  the  sec- 
tion or  sections  amended.  Parker-Washing  ton  Co,  v. 
Kansas  City 722 

2.  Classification  by  tiie  Legislature!— The  limitation 
of  the  time  within  which  fraternal  beneficiary  asso- 
ciations may  appeal  from  a  jud]g:ment  to  sixt^  days 
after  its  rendition  does  not  deprive  such  associations 
of  the  "equal  protection  of  the  laws,"  although  other 
litigants  have  one  year  within  which  to  p^ect  an 
appeal.    Daughters  of  Justice  v*  Swift 255 

8. Equal  protection  is  secured  if  ttie  law  op- 
erates alike  on  all  of  the  same  class,  provided  the 
classification  is  not  arbitrary  or  unreasonable  and 
arises  out  of  the  business  engaged  in  or  the  peculiar 
manner  in  which  it  is  conducted.    Id 259 

4.  The  constitution  does  not  require  the  same 

law  to  be  applied  to  two  distinct  classes.    Id,,, 250 

5.  The  legislature  may  classify  cities  according 

to  population  for  various  purposes,  and  laws  appli- 
cable to  all  members  of  any  class  may  be  general 
laws  and  have  a  uniform  operation.  Parker-Wash- 
ington Co,  V,  Kansas  City 722 

6.  The  matter  of  ttie  method  of  providing  for 

the  cost  of  street  improvements  is  one  with  relation 
to  which  cities  may  reasonably  be  divided  into  classes 
upon  the  basis  of  population.    Id 722 

7.  A  law  for  the  government  of  cities  of  a  cer- 
tain population  is  not  rendered  special  in  its  opera- 
tion by  the  fact  that  there  is  at  the  time  only  one  city 

in  the  state  of  the  size  designated.    Id 722 

8.  An  extreme  case  could  perhaps  be  imagined 

in  which  a  court  would  be  justified  in  nolding  that  an 
ostensible  classification  upon  the  basis  of  population 
was  only  colorable.    Id 725 

9. A  law  providing  that  cities  of  over  50,000 

shall  pay .  for  street  improvements  by  issuing  tax 
bills  against  the  property  specially  benefited  instead 
of  negotiable  bonds  oi  the  corporation  held  valid.    Id,,  722 

10.  Diversion  of  a  Tax. — An  act  empowerine  the  com 
missioners  of  Gove' county  to  build  a  court-house  held 
to  authorize  the  use  of  a  part  of  the  general  revenue 
fund.    Smith  v,  Haney 506 

11.  Such  provision  is  void  bv  reason  of  the  con- 
stitutional provision  forbidding  the  diversion  of  a  tax 
from  the  object  for  which  it  was  levied.    Id, 506 
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12.  Such  provision  is  so  related  to  the  other  pro- 
visions of  the  act  that  it  cannot  be  said  that  the  1^ 
islature  would  have  passed  an^  of  them  independent^ 

of  this  one,  and  the  entire  act  is  therefore  void.    IcL. .  506 

13.  Due  Process  of  Law. — In  the  absence  of  a  statute  no 
notice  is  necessary  to  confer  authority  upon  a  probate 
court  to  appoint  a  gruardian  for  a  lunatic  who  has 
been  duly  adjudged  to  be  a  person  of  unsound  mind. 
Foran  v,  Healy 640 

14.  "Equal  Protection  of  the  Laws.'*— See  Nos.  2-4. 

15.  General  Laws. — See  Nos.  2-9. 

16.  Jurisdiction  of  Supreme  Court. —  See  ''Jurisdic- 
tion."    ^ 

17.  Monopolies. — See  "Monopoubs." 

18.  Multifarious  Statute. — ^A  statute  held  not  multifari- 
ous because  it  deals  with  injunctions  in  respect  to 
such  divers  matters  as  taxation,  improvident  public 
contracts,  and  nuisances.    The  State  v.  Tibbite 498 

19.  Notice — ^Appolntment  of  a  Guardian. — See  No.  18. 

20.  Partial  Invalidity  of  a  SUtute.— See  Nos.  11,  12. 

21.  Privilege  of  a  Witness. — See  "Evidence." 

22.  Repeal  of  a  Statute.— See  No.  1. 

23.  Retrospective  Statute. — In  the  absence  of  any  con- 
stitutional inhibition  the  legislature  has  the  power  to 
enact  retrospective  statutes  in  certain  cases,  provided 
such  laws  do  not  interfere  with  vested  rights.  Dimg- 
las  County  v.  Woodward 240 

24.  An  act  will  not  be  given  a  retrospective  opera- 
tion unless  the  intention  of  the  legislature  that  it 
shall  so  operate  is  unequivocally  expressed.    Id, 288 

25.  Right  to  a  Speedy  Trial. — See  "Criminal  Law." 

26.  Special  Laws. — See  Nos.  2-9. 

27.  Statutory  Construction. — If  a  statute  be  open  to 
two  inte^retations,  under  one  of  which  it  would  be 
constitutional  and  under  the  other  unconstitutional, 
the  court  will  adopt  the  meaning  consonant  with  va- 
lidity.   In  re  Bumette 610 

28.  Trial  by  Jury. — ^A  dispute  regarding  a  boundary 
does  not  in  a  proper  sense  involve  title  to  real  estate 
and  is  not  a  controversy  in  which  a  jury  trial  mav  be 
demanded  as  a  matter  of  right.    Mathis  v.  Strunk, . .  597 

29.  Uniform  Operation  of  Laws. — See  Nos.  2-9. 

30.  Witness  Face  to  Face. — Depositions  against  the 
accused  in  a  disbarment  proceeding  are  admissible. 

In  re  Bumette 614 

CONSTRUCTION— See  "Contracts;"  "Petition;"  "Stat-    ' 
UTORY  Construction;"  "Practice,  Supreme  Court." 

CONSULTATION— See  "Jury  and  JuRORa" 

CONTEMPLATED  DAMAGES— See  "Railroads." 

CONTEST  COURT— See  "Elections." 

CONTEST  OF  A  WILL— See  "Wills." 
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CONTINGENT  OFFER  TO  PAY— See  "Suretyship  and 
Guaranty." 

CONTINUANCE— See  "Criminal  Law." 

CONTRACTOR'S  BOND— See  "Bonds." 

CONTRACTS: 

1..  Acquiescence  in  Terms. — See  No.  80. 

2.  Agency. — See  "Agency." 

3.  Assumption  of  Mortgage. — See  "Conveyances." 

4.  Attorneys. — See  "Attorneys." 

5.  Breacii. — See  "Damages." 

6.  Bril>ery.— See  "Criminal  Law." 

7.  Collateral.— See  Nos.  40,  41»  84,  85. 

8.  Condition  Precedent. — See  Nos.  84-86. 

9.  Consideration  (See,  also,  Nos.  48-54). — Between  the 
original  parties  to  a  bill  or  note  the  consideration 
may  always  be  inquired  into.    Denting  v.  WaiUacs, . . .  291 

10.  Where  one  of  two  considerations,  or  a  dis- 
tinct part  of  one  consideration,  is  for  any  reason  not 
capable  of  sustaining  a  contract,  but  is  not  otherwise 
obnoxious  to  the  law,  the  courts  universally  recognize 
the  situation  as  a  partial  failure  of  consideration  and 
permit  a  pro  tanto  recovery.    The  State  v.  Wilson, . .  861 

11.  Construction. — ^In  interpreting  a  contract  the  court 
should  give  effect  to  each  word  if  i>ossible,  should 
take  into  consideration  all  its  parts  in  ascertaining 
the  meaning  of  each  particular  part,  should  construe 
written  and  printed  portions  together  when  they  do 
not  contradict  each  other,  and  should  give  weight  to 
the  practical  construction  placed  upon  the  instrument 
by  the  parties  themselves  before  litigation  arose. 
Ehrscmi  v.  Jackman 485 

12.  The  rule  that  the  law  will  not  imply  a  rela- 
tion between  parties  contrary  to  their  agreement  ap- 
plied.   Smyaer  v.  Fair 778 

18.  Certain  letters  construed  and  held  to  have 

established  a  contract.    Case  Co.  v.  Amett 774 

14.  What  the  parties  intended  can  only  be  as- 
certained by  interpretation,  and  to  do  this  the  situa- 
tion of  the  parties  when  the  contract  was  made,  the 
subject-matter  thereof,  and  all  the  attendant  circum- 
stances and  conditions,  must  be  considered.     Hurst 

V.  Manufacturing  Co 480 

15.  Conveyances. — See  "Conveyances." 

16.  Corporations. — See  "Corporations." 

17.  Default  of  Buyer.— See  No.  86. 

18.  Duty  to  Furnish  Cars.— See  Nos.  82,  88. 

19.  Executory.— See  Nos.  28,  29. 

20.  "F.  O.  B.  Cars."— See  Nos.  82,  83. 

21.  Forfeiture  (See.  also,  "Schools  and  School-land," 
"Raiuwads,'^  "Bonds,"  2,  "Office  and  Officers," 
25). — In  an  action  for  wages  and  expenses  under  a 
contract  of  hiring,  an  answer  which  disputes  the 

52— 73  KAN. 
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length  of  time  plaintiff  was  in  defendant's  service  and 
pleads  payment  is  insufficient  to  authorize  a  for- 
feiture of  all  compensation  for  dishonesty  and  other 
flagrant  misconduct.    SpavMing  v.  Pepper 644 

22. It  was  held  that  a  justice  of  the  peace  had 

jurisdiction  in  an  action  of  forcible  detainer  against 
one  who  had  entered  into  the  possession  of  land  under 
a  contract  which  had  become  forfeited.  Dineen  v. 
Olson  379 

23.  If  the  defendant  had  any  equitable  rights 

they  could  be  adjusted  in  a  subsequent  proceedmg. 
Id 387 

24. When  in  a  contract  for  the  sale  of  real  estate 

it  is  stipulated  that  time  shall  be  of  the  essence  of  the 
agreement,  and  a  forfeiture  upon  default  is  provided 
for,  such  contract  will  be  enforced,  unless  it  would  be 
grossly  inequitable.    Cue  v.  Johnson 558 

25.  When  the  right  to  declare  a  forfeiture  exists 

the  party  entitled  thereto  must  assert  his  right 
promptly,  and  his  acts  must  be  inconsistent  with  the 
continuance  of  the  contract,  or  he  will  be  held  to 
have  waived  such  right.    Id 558 

26.  Where  money  was  paid  to  plaintiff's  ag^t 

on  a  contract  for  the  sale  of  land,  a  petition  to  re- 
cover the  money  on  the  ground  of  forfeiture  held  suf- 
ficient against  demurrer.    Bower sox  v.  Hall 99 

27. The  word  "interest"  in  a  clause  forfeiting  an 

insurance  policy  for  any  change  in  "interest,  title 
or  possession"  applies  only  where  the  insured  owns 
and  insures  an  mterest  less  than  title.  Gamer  v. 
Insurance  Co 127 

28.  Where  the  insured  owns  the  title  to  the  prop- 
erty insured,  and  makes  an  executory  contract  to 
convey  it,  no  change  has  taken  place  in  interest,  title 
or  possession  withm  the  meaning  of  such  forfeiture 
clause.  Id 128 

29.  A  party  pleading  a  forfeiture  must  make  it 

clear  that  a  forfeiture  nas  taken  place;  he  cannot 
speculate  upon  what  a  court  of  equity  would  do  in  a 
given  case,  or  anticipate  its  decrees.    Id 131 

80.  The  constitutional  provisions  of  a  fraternal 

insurance  association  relating  to  beneficiary  certifi- 
cates constitute  a  part  of  the  contract  between  such 
association  and  its  members.  Benefit  Assodation  v. 
Wood  124 

31.  A  monthly  assessment  paid  with  the  applica- 
tion for  membership  in  an  insurance  order  could  not 
be  applied  until  the  constitutional  provisions  for  ac- 
ceptance had  been  complied  with,  and  the  certificate 
had  not  lapsed.    Id 124 

32.  Fraud. — In  a  suit  to  avoid  a  writt^i  contract  on  the 
ground  of  fraud  parol  evidence  is  admissible.  Insur- 
ance Co.  V.  Johnson 567 

83.  — In  such  a  suit  a  defense  that  the  representa- 
tions were  so  palpably  false  that  the  plaintiff  could 
not  have  been  injured  thereby  raises  a  question  of 
fact.  Id 567 
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34. Parol  testimony  is  competent  for  the  purpose 

of  proving  fraud  and  misrepresentation  in  procuring 
the  execution  of  a  promissory  note,  where  fraud  is 

pleaded  as  a  defense.    Denting  v.  Wallace 291 

86. One  signing  an  instrument  which  he  did  not 

read  is  not  estopped  to  deny  fraud  in  the  execution  of 
the  contract.    icL 294 

86.  Finding  of  fraud  in  the  execution  of  a  written 

contract  sustained  by  the  evidence.    Id 294 

87.  Guaranty. — See  "Suretyship  and  Guaranty." 

88.  Illegal. — A  contract  for  paving  the  streets  of  a  city 
held  void  under  a  statute  requiring  such  contracts  to 
be  let  to  the  lowest  bidder,  and  contrary  to  public* 

golicy  in  restricting  competition.  Surety  Co,  v.  Brick 
0 196 

89. Where  a  contract  for  paving  is  void  for  re- 
stricting competition  in  the  pumiase  of  materials,  all 
the  proceedings  are  void,  and  one  furnishing  ma- 
terial with  knowledge  of  the  facts  constituting  the 
illegality  cannot  recover  against  the  surety  on  the 
contractor's  bond.     Id 197 

40. When  the  partjr  can  establish  his  claim  with- 
out relying  upon  the  illegal  transaction,  he  can  re- 
cover; but,  ii  it  requires  the  aid  of  the  illegal  con- 
tract or  transaction,  he  cannot.    Id 207 

41.  The  courts  will  not  permit  a  recovery  on  a 

collateral  contract  which  is  so  connected  with  the 
illegal  contract  that  the  immoral  purpose  is  kept  in 
view.    Id 206 

42. Where  a  statute,  the  violation  of  which  makes 

a  contract  illegal,  is  enacted  for  the  protection  of  one 
of  the  parties  to  the  transaction,  he  can  recover  not- 
withstanding he  must  prove  the  illegal  contract.    Id,,  208 

48. The  penalty  is  imposed  upon  but  one  of  the 

Sarties,  and  the  law  does  not  consider  them  in  pari 
elicto.   Id 208 

44.  The  requirement  that  the  petition  for  public 

improvements  shall  specifically  describe  the  material 
is  complied  with,  where  vitrified  brick  is  to  be  used, 
by  using  the  words  "vitrified  brick"  and  describing 
the.  standard  of  quality  desired.    Id 196 

45.  The  statute  of  1891  prohibiting  combinations 

to  prevent  competition  among  persons  engaged  in 
buymg  and  selling  live  stock  is  superseded  by  the 
general  antitrust  law  of  1897,  and  is  no  longer  in 
force.     The  State  v,  Wilson 7 343 

46.  An  association  engaged  in  buying  and  selling 

live  stock,  practically  controlling  that  business,  which 
has  a  by-law  forbidding  its  members  to  buy  or  sell  for 
others  without  charging  a  stated  commission,  is  a 
combination  to  restrict  the  pursuit  of  a  lawful  busi- 
ness, and  is  a  trust.    Id 343 

47.  Charging  a  commission  for  purchasing  live 

stock  for  another,  by  a  member  of  such  a  trust,  in 
pursuance  of  the  by-^aw   referred   to,   is   a  misde- 
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meanor,  and  a  contract  to  pay  a  commission  exacted 
under  such  circumstances  is  void.    Id 343 

48.  A  note  and  mortgage  eiven  for  a  considera- 
tion, a  part  of  which  is  unlawnil  because  based  upon 
a  transaction  made  criminal  by  the  statute,  are 
wholly  void.    Id 343 

49.  Where  two  notes  secured  by  a  mortgage  are 

mven  for  a  consideration  in  part  unlawful,  although 
the  unlawful  portion  of  the  consideration  is  less  than 
either  of  the  notes^  both  of  the  notes  and  the  mort- 
gage are  wholly  void.    Id 343 

50.  In  a  prosecution  for  obtaining  money  by  false 

pretenses  through  selling  as  clear  cattle  that  were    ■ 

'  m  fact  mortgaged,  the  defendant  may  show  that 
the  mortgage,  although  fair  on  its  face,  was  void  by 
reason  of  being  based  in  part  upon  a  consideration 
made  illegal  by  the  antitrust  statute.    Id 344 

51.  The   allegation    that   a    defendant   obtained 

money  by  false  pretenses  through  the  sale  of  prop- 
erty represented  to  be  clear  when  in  fact  there  was 
a  mortga^  upon  it  can  only  be  responded  to  by  proof 

of  the  existence  of  a  valid  mortgage.    Id 358 

62.  If  any  part  of  a  single  consideration  or  either 

of  two  separate  considerations  of  a  contract  is  illegal 
the  entire  contract  is  void,  although  where  two  prom- 
ises, one  of  which  is  illegal,  are  made  upon  a  lawful 
consideration,  the  promise  which  is  unobjectionable  is 
enforceable.    Id 351 

53.  Where  one  of  two  considerations,  or  a  dis- 
tinct part  of  one  consideration,  is  unlawful,  the  par- 
tial illefirality  taints  the  entire  transaction,  and  the 
contract  itself  is  void.    Id 361 

54.  A  promise  to  marry  in  consideration  of  con- 
sent to  sexual  intercourse  is  unenforceable.    Sramek 

V.  Sklenar 462 

55.  Implied  Condition.— See  No.  81. 

56.  Insurance. — See  "Insurance." 

57.  Liability  of  Administrators. — See  No.  99. 

58.  Married  Women. — In  ICansas  coverture  affords  no 
ground  for  declaring  invalid  a  married  woman's  con- 
tract, even  although  she  possesses  no  separate  estate 

or  separate  trade  or  business.    Harrington  v.  Lowe, .      1 

59.  Master  and  Servant. — See  No.  21. 

60.  Mortgages. — See  "Mortgages." 

61.  Negotiable  instruments. — See  "Negotiable  Instru- 
ments." 

62.  Offer  and  Acceptance. — See  Nos.  79-81. 

63.  Oral. — A  contract  for  the  employment  of  a  real- 
estate  agent  need  not  be  in  writmg.  Long  v.  Thomp- 
son       "^ 

64.  Parent  and  Child. — Before  a  daughter  can  recover 
from  her  mother's  estate  for  services  rendered  the 
mother  while  living  with  her  as  a  member  of  the 
family,  there  must  have  be^  an  express  contract 
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that  such  services  should  be  paid  for.     Chriffith  v. 

Robertson   666 

65. Evidence  to  support  such   express  contract 

need  not  consist  of  a  formal  offer  and  acceptance;  it 
may  be  established  by  any  competent  testimony.    Id.,  666 

66.  A  party  prosecuting  a  claim  against  the  es- 
tate of  a  deceased  person  is  competent  to  testi^  to 
conversations  had  between  the  deceased  and  a  third 
person  in  the  presence  and  hearing  of  the  witness. 

Id 666 

67.  When  a  daughter  cares  for  her  mother  for 

several  years,  under  an  express  contract  that  pay- 
ment will  be  provided  for  in  the  will  of  her  mother, 
who  dies  intestate,  the  daug:hter  may  recover  the 
reasonable  value  oi  such  services  from  the  estate  of 
the  mother.    Id 666 

68.  Parol  Evidence. — See  Nos.  9,  32,  34,  35. 

69.  Part  Performance. — See  Nos.  91,  92. 

70.  Personal  Relation. — See  No.  98. 

71.  Promise  to  Marry  (See,  also,  "Damages,"  3-5).— A 
promise  to  marry  in  consideration  of  consent  to  sex- 
ual intercourse  is  imenforceable.    Sramek  v,  Sklenar,  452 

72.  Publication  of  Tax  Lists. — A  contract  for  the  publi- 
cation of  the  personal-property  statements  of  all  per- 
sons in  the  county  returned  by  the  assessors  held  to 

be  ultra  vires  and  void.    Brovm  v.  The  State 69 

73. Injunction  will  lie  to  prevent  the  payment  of 

the  contract  price.    Id ^ 69 

74.  Public  Improvements. — See  "Cities  and  City  Offi- 
cers." 

75.  Railroads.— See  "Railroads." 

76.  Recovery  Pro  Tanto. — See  No.  10. 

77.  Reservation.— See  "Railroads,"  12, 13. 

78.  Restricting  Competition.— See  Nos.  38,  39,  45-47. 

79.  Sale  of  Personal  Property. — A  request  of  an  offer  to 
buy,  the  wiring  of  such  offer,  giving  terms  in  full, 
and  an  answer  oy  the  vendor  stating  that  he  will  sell 
the  produce  mentioned,  repeating  the  terms  of  the 
offer,  held  to  effect  a  contract.    Bennett  v.  Cummings,  647 

80.  The  time  of  delivery  was  mentioned  in  the 

request  for  an  offer,  a  shorter  time  named  in  the 
offer,  and  the  final  telegram  was  silent  on  the  sub- 
ject. Held,  under  the  circumstances,  the  seller  ac- 
quiesced in  the  time  proposed  by  the  buyer.    Id, 647 

81.  Where  the  acceptance  of  an  offer  is  otherwise 

sufficient  it  is  not  rendered  ineffective  by  the  addition 
of  words  which  do  no  more  than  state  a  condition 
which  the  law  would  imply.    Id 647 

82. Under  an  agreement  to  sell  merchandise  "f .  o. 

b.  cars,"  it  is  not  the  duty  of  the  buyer  to  furnish 
the  cars.    Hurst  v.  Manufacturing  Co 422 

83. The  phrase  "f.  o.  b.  cars"  means  that  the 

seller  will  do  all  that  is  required  to  accomplish  the 
consignment  and  shipment  of  the  goods  free  of  ex- 
pense  to  the  buyer,    id 4ZZ 
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84.  In  a  contract  to  sell  mill  machinery  a  pro- 
vision that  a  guaranteed  capacity  shall  be  demon- 
strated before  payment  is  not  collateral,  and  the  test 
must  be  made  or  waived  before  an  action  for  the  price 
can  be  maintained.    Ehrsam  v.  Jdckman 436 

85.  A  contract  for  the  sale  of  machinery  held  to 

contemplate  a  mill-run  demonstration  of  the  guaran- 
teed capacity  as  a  condition  precedent  to  the  paymait 

of  the  purchase-price.    Id 435 

86. Where  a  mill  failed  to  develop  a  guaranteed 

capacity  by  reason  of  inferior  wheat  f umisned  by  the 
buyer,  he  could  not  claim  the  test  was  conclusive.    I<L,  436 

87.  Where  machinery  sold  under  a  guaranteed 

capacity  is  used  by  the  buyer,  pendine  a  test  he  is 
not  obliged  to  bring  about  and  the  seller  can  delay, 
the  test  is  not  waived  nor  the  seller  relieved  from 
demonstrating  its  capacity,  if  such  use  does  not  vio- 
late the  contract  or  prejudice  the  seller's  rights,'  /<£.,  436 

88.  Certain  letters  construed  and  held  to  have 

established  a  contract.    Case  Co.  v.  Amett 774 

89.  Sale  of  Real  Propertv. — ^When  in  a  contract  for  the 
sale  of  real  estate  it  is  stipulated  that  time  shall  be 
of  the  essence  of  the  agreement,  and  a  forfeiture  upon 
default  is  provided  for,  such  contract  will  be  en- 
forced, unless  it  would  be  grossly  inequitable.     Cue 

V.  Johnson 558 

90.  When  the  right  to  declare  a  forfeiture  ex- 
ists the  party  entitled  thereto  must  assert  his  right 
promptly,  anf  his  acts  must  be  inconsistent  with  the 
continuance  of  the  contract,  or  he  will  be  held  to 
have  waived  such  right.    Id 558 

91.  In  a  suit  to  enforce  a  parol  agreement  to  con- 
vey land,  where  possession  is  relied  upon  as  part  per- 
formance, the  character  of  the  possession  is  of  the 
greatest  importance.  It  must  be  notorious,  exclusive, 
continuous,  and  in  pursuance  of  the  contract.  Bald- 
luin  V,  Baldwin 89 

92.  An  instruction  that  plaintiff  is  entitled  to  re- 
cover if  he  has  proved  that  he  was  placed  in  posses- 
sion of  the  land  under  the  contract  held  insufficient 
under  the  conceded  facts.    Id 89 

93.  Before  specific  performance  of  a  parol  agree- 

ment  to  convey  lands  will  be  enforced  the  facts  relied 
upon  must  be  established  by  clear  and  satisfactory 
proof.     Id ^ 

94.  School-land.— See  "Schools  and  School-land." 

95.  Shipping.— See  "Railroads,"  56-58,  63-70. 

96.  Specific  Performance. — See  Nos.  91-93. 

97.  Suretyship.— See  "Suretyship  and  Guaranty." 

98.  Termination  by  Death.— A  contract  held  to  have 
created  a  personal  relation  which  was  dissolved  by 
the  death  of  one  of  the  parties,  and  did  not  bmd  the 
administrator  of  the  estate.    CampbeU  v.  Faxon. ....  675 

99   In  the  absence  of  a  testamentary  direction 

*  an  administrator  of  the  estate  cannot  carry  on  the 
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business  of  the  decedent,  and  if  he  does  so  without 
authority  he  will  be  personally  bound  for  the  con- 
tracts of  the  business.    Id 676 

100.  Time  of  Delivery.— See  No.  80. 

101.  Time  of  the  BMence. — See  Nos.  24,  25. 

102.  Uiirm  V/res.— See  Nos.  72,  73;  also,  "Corporations." 

CONTRIBUTION  —  See    "Suretyship    and    Guaranty;" 
"Ejectment,"  7. 

CONTRIBUTORY  NEGLIGENCE— See  "Damages." 

CONVERSION  —  See    "Damages;"    "Practice,    District 
Court,"  27. 

CONVEYANCES: 

1.  Assumption  of  Mortgage. — ^A  grantee  who  assumes 
a  mortgage  is  liable  to  the  mortgagee,  tiiough  the  note 
would  nave  been  barred  by  the  statute  of  limitations 
but  for  an  acknowledgment  by  the  grantor  which 
tolled  the  statute  as  to  him,  provided  such  acknowl- 
edgment was  made  before  the  conveyance.     Disney 

V.  Healey : 326 

2.  Breach  of  Warranty.— See  Nos.  3-6. 

8.  Covenant  of  Warranty. — When  land  was  conveyed 
by  warranty  deed,  both  parties  knowing  that  a  claim- 
ant occupi^  it,  and  the  erantor  undertook  by  litiga- 
tion to  clear  the  title,  and  represented  that  he  would 
do  so,  and  the  grantee  relied  thereon,  the  grantor  was 
estopped  in  an  action  on  the  warranty  to  plead  the 
statute  of  limitations.    Railway  Co,  v.  Pratt 210 

4.  A  purchase-money  mortgage  executed  by  the 

erantee  of  a  warranty  deed  held  ineffectual  by  a 
failure  of.  consideration.    Harrington  v.  Lowe 24 

5. A  grantor  by  ffeneral  warranty  is  liable  upon 

a  final  judgment  evictmg  the  grantee  from  possession 
or  awarding  title  to  another  upon  an  alleged  right 
antedating  the  conveyance,  provided  the  erantor  nas 
notice  to,  or  does,  appear,  although  the  judgment  was 
based  on  an  erroneous  nnding  that  he  was  not  the 
owner  at  the  time  of  conveyance.  Samson  v,  Zimmsr- 
man 664 

6. = —  The  grantor  must  defend  according  to  his 

covenant,  and  if  he  fails  in  his  defense  it  is  at  his 
own  peril.    Id 654 

7.  Eviction.— See  No.  5. 

8.  Failure  of  Consideration. — See  No.  4. 

9.  Forfeiture. — See  "Contracts." 

10.  Grantor  Estopped.— See  Nos.  3,  21. 

11.  Innocent  Purchaser. — See  No.  20. 

12.  Oral  Agreement. — In  a  suit  to  enforce  a  parol  agree- 
ment to  convey  land,  where  possession  is  relied  ui)on 
as  part  performance,  the  character  of  the  possession 
is  of  the  greatest  importance.  It  must  be  notorious, 
exclusive,  continuous^  and  in  pursuance  of  the  con- 
tract.   Baldwin  v,  Baldwin. 39 
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18. An  instruction  that  plaintiff  is  entitled  to  re- 
cover if  he  has  proved  that  ne  was  placed  in  posses- 
sion of  the  land  under  the  contract  held  insufficient 
under  the  conceded  facts.    Id...,, * 39 

14. Before  specific  performance  of  a  parol  agree- 
ment to  convey  lands  will  be  enforced  the  facts  relied 
upon  must  be  established  by  clear  and  satisfactory 
proof.   Id.,, 46 

15.  Part  Performance.— See  Nos.  12-14. 

16.  Pleading. — ^An  all^:ation  that  a  party  is  the  owner 
of  real  property  "under  a  valid  and  legal  deed  of  con- 
veyance duly  executed"  describes  no  written  instru- 
ment whose  execution  is  admitted  unless  denied  under 
oath.    O'Keefe  v.  Behrena 469 

17. Failure  to  deny  the  execution  of  an  adminis- 
trator's deed  under  oatn  does  not  admit  the  validity  of 
the  proceedings  upon  which  it  is  based.    Id 469 

18.  Pessession. — See  Nos.  3,  12-14. 

19.  Presumption  as  to  Title  Conveyed. — See  No.  25. 

20.  Quitclaim  Deed. — The  grantee  of  a  quitclaim  deed 
held  not  an  innocent  puvchaser.    Harrington  v.  Lowe,    24 

21. Where  a  muitor  would  be  estopped  to  deny 

that  a  deed  was  df  ectual,  the  grantee  of  nis  heirs  by 
quitclaim  had  no  standing  to  deny  it.    Id. 24 


A  part  owner  not  in  receipt  of  any  income 


from  the  land,  and  who  has  not  ousted  his  cotenant, 
held  entitled  to  a  lien  for  taxes  paid  in  excess  of  his 
proportion,  which  he  may  enforce  against  his  coten- 
ant^s  grantee  claiming  by  a  quitclaim  deed.  Young 
V.  Bigger 146 

23.  Tax  Deed. — See  "Taxation." 

24.  Upland  of  Tract  Partly  Submerged. — If  the  owner 
of  land,  a  part  of  which  has  been  submerged,  convey 
the  upland  and  retain  title  to  the  remainder,  the  pur- 
chaser, upon  the  reappearance  of  the  submerged  por- 
tion, can  include  it  within  his  boundary  only  by  the 
process  of  accretion  or  reliction.    Fowler  v.  Wood, ...  512 

25. If  a  private  owner  grant  land,  bounding  it 

upon  a  river,  the  presumption  that  it  carries  title  as 
far  as  he  owns  is  rebuttable,  the  (juestion  hevai  one  of 
intention;  and  when  the  intention  is  ascertainable 
from  the  record  of  a  proceeding,  or  the  face  of  an  in- 
strument, other  evidence  is  inadmissible.    Id 513 

CONVICT'S  ESTATE— See  "Criminal  Law." 

CORPORATIONS: 

1.  Authority  of  Secretary. — ^A  secretary  of  a  corpora- 
tion cannot  ordinarily,  without  special  authority, 
make  contracts  which  will  bind  the  company.    Ross 

V.  Eastham 464 

2.  Combinations  Restricting  Competition. — See  "Mo- 

NOPOUES." 

8.  Contracts. — See  Nos.  1,  16-19. 
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4.  Forei^. — The  defense  that  a  foreign  corporation 
has  not  been  granted  authority  to  carry  on  business 
within  the  state  is  not  raised  by  a  general  denial,  but 
must  be  s^ially  pleaded.    Leonard  v.  Steel  Co 79 

5. A  managing  agent  within  the  meaning  of 

the  term  of  the  statute  providing  for  the  service  of 
sunmions  upon  a  managmg  agent  of  a  foreign  cor- 
poration denned.    Betterment  Co.  v.  Reeves 107 

6. The  various  methods  provided  by  statute  for- 

obtaining  service  of  process  on  foreign  corporations 
are  cumulative.    Id 107 

7.  Statutes  which  provide  for  service  of  process 

on  foreign  corporations  should  be  liberally  con- 
strued for  the  accomplishment  of  the  purpose  in- 
tended.   Id 114 

8.  Insurance. — See  ''Insurance.'' 

9.  Liability  of  Managing  Officers.— See  No.  15. 

10.  Managing  Agent. — See  No.  5. 

11.  Municipal  Corporations. — See  ''Cities  and  City  Of- 
ficers;'' "Office  and  Officers;"  "Schools  and 
School-land." 

12.  Notice  of  Powers. — See  Nos.  16-19. 
18.  Railroads. — See  "Railroads." 

14.  Service  of  Process. — See  Nos.  5-7. 

15.  Trust  Companies. — Where  money  was  collected  for 
another  by  a  trust  company,  and  mingled  with  its 
funds,  in  violation  of  directions  to  remit,  and  was 
thereby  lost,  the  managing  agents  of  the  trust  com- 
pany, who  knowingly  permitted  the  misappropriation, 
were  held  personally  liable,  although  tnere  was  no 
intent  to  defraud.    Sweet  v.  Savings  Bank 47 

16.  UitrM  Vires  Contract. — A  joint  maker  of  a  note  with 
a  corporation  which  does  not  have  the  power  to  issue 
such  an  obligation  may  be  liable  thereon  to  an  inno- 
cent holder  thereof,  even  though  no  recovery  can  be 
had  against  the  corporation.  Scott  v.  Bankers'  Union,  576 

17.  The  purchaser  of  a  note  executed  by  a  cor- 
poration not  naving  the  l^^al  power  to  issue  such  an 
obligation  cannot  recover  thereon  from  such  maker, 
even  when  the  note  is  taken  in  good  faith  and  for 
value.   Id, 576 

18.  A     fraternal-insurance     corporation     whose 

charter  does  not  expresslv  authorize  it  to  issue  notes 
has  no  implied  power  to  do  so  when  such  authority  is 
unnecessary  to  the  exercise  of  power  given  or  to  ac- 
complish the  corporate  purposes.    Id 575 

19.  Every  person  dealing  with  a  corporation  or 

with  its  obligations  is  bound  to  take  notice  of  the 
power  possessed  by  such  corporation  and  of  the  pur- 
pose for  which  it  was  created.    Id 575 

CORRECTION  OF  THE  RECORD— See  "Practice,  Dis- 
TRiCT  Court." 

COSTS — See  "Jxjdombnts." 
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COTENANCY  — See  "Ejectment,"  9,   10;   "Taxation;" 
"Practice,  Supreme  Court,"  44. 

COUNSEL— See  "Attorneys." 

COUNTIES: 

1.  Alteration  of  a  Public  Road. — See  "biGHWAYa" 

2.  Delinquent  Taxes. — See  "Taxation." 

8.  Erection  of  a  Court-house. — See  "Taxation,"  14-16. 

4.  Fees  and  Salaries. — See  "Office  and  Officers,"  26. 

5.  Officers. — See  "Office  and  Officers." 

6.  Publication  of  Tax  Lists.— See  "Taxation." 

7.  Seals.— See  "Taxation." 

8.  VlttM  Vires  Contract.— See  "Taxation,"  27,  28. 

9.  Use  of  General  Fund.— See  "Taxation,"  14-16. 

COUNTS  (DEFECTIVE)— See  "Criminal  Law." 

COUNTS    (ELECTION   OF)— See   "Practice,   District 
Court." 

COVENANT  OF  WARRANTY— See  "Conveyances." 

COVERTURE— See  "Husband  and  Wife,"  13. 

CREDIBILITY  OF  A  WITNESS— See  "Evidence." 

CREDITORS— See  "Suretyship  and  Guaranty,"  19,  20; 
"Estoppel  and  Waiver,"  3;  "Parties." 

CRIMINAL  CODE  CITED— See  "Statutes  Cited,  Con- 
strued, or  Applied." 

CRIMINAL  LAW: 

1.  Acquittal.— See  No.  83. 

2.  Admissions.— See  No.  29. 

3.  Adultery.— See  No.  52. 

4.  Appeal  Bond. — Upon  an  appeal  from  the  police  court, 
the  bond  was  signed  by  the  defendant  itlone  and  ap- 
proved by  the  police  judge.  It  was  error  for  the  dis- 
trict judge  to  dismiss  the  appeal  because  the  bond 
lacked  the  signature  of  a  surety.    Ottaaoa  v.  Johnson,  1$6 

5.  Bribery  (See,  also,  Nos.  11,  12,  27-31,  58,  87-89).— A 
member  of  a  board  of  education,  who  accepts  money 
to  influence  his  opinion,  judgment  and  action  in  favor 
of  letting  or  causing  to  be  let  a  contract  for  cleaning 
school  buildings  is  guilty  of  bribery,  although  the 
board  had  referred  the  matter  of  cleaning  buildings 
to  the  superintendent,  who  was  an  employee  but  not 
a  member  of  the  board,  where  the  member  chaiged 
with  the  offense  let  the  contract  with  the  approvalof 
the  superintendent.    The  State  v,  Campbell, 690 

6.  -: Testimony  that  the  contractor  who  paid  de- 
fendant the  bribe  soon  afterward  took  a  similar  con- 
tract with  an  individual  at  a  much  lower  price  is 
competent  evidence  of  the  intent  with  which  the 
money  was  received.    Id,, 690 

7.  Where  defendant  is  shown  to  have  cashed  a 

check  payable  to  his  order  for  the  amount  he  is 
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charged  with  receiving;,  drawn  by  the  person  from 
whom  he  received  the  briber  the  check  is  competent 
to  establish  the  receipt  of  the  money.    Id 690 

8.  A  letter  corroborating  what  defendant  had 

Previously  sworn  to  could  not  have  been  material  to 
isprove  the  charge  of  bribery.    Id 719 

9.  Burden  of  Proof. — See  No.  77. 

10.  Burglary  (See,  also,  No.  63). — Judgment  of  convic- 
tion of  burglary  in  the  second  degree  affirmed.  The 
State  V.  Logan 780 

11.  Callinjg:  of  Witnesses. —  In  a  criminal  action  the 
state  IS  not  obliged  to  place  upon  the  stand  every 
witness  whose  name  is  indorsed  upon  the  indictment. 
The  State  v.  Campbell 690 

12.  Defendant  has  no  right  to  rely  upon  the  at- 
tendance of  a  witness  merely  because  the  state  may 
have  caused  a  subpcena  to  issue  for  such  witness.    Id,,  690 

13.  Circumstantial  Evidence. — Before  a  jury  is  iustified 
in  convicting  upon  circumstantial  evidence  alone  the 
circumstances  proved  must  not  onlv  all  be  consistent 
with  the  theory  of  the  defendant's  guilt,  but  they 
must  be  so  strong  as  to  exclude  anv  other  reasonable 
hypothesis.    The  State  v.  Sweizewshi 788 

14.  Confessions.— See  Nos.  27,  28. 

15.  Consent  of  Qirl  under  Eighteen.— See  No.  43. 

16.  Continuance.— See  Nos.  84-86. 

17.  Contracts— Illegal.— See  "Contracts." 

18.  Convict's  Estate. — An  action  to  recover  property 
belonging  to  a  convict  under  sentence  and  imprison- 
ment for  a  term  less  than  life  can  only  be  main- 
tained by  a  trustee.    New  v.  Smith 174 

19.  Where  an  action  to  recover  a  convict's  estate 

was  brought  in  the  name  of  a  trustee,  and  the  con- 
vict was  named  as  a  partv  plaintiff,  allegations  re- 
ferring to  the  convict's  right  to  join  were  treated  as 
surplusage.    Id 174 

20.  Cross-examination  of  Defendant. —  Cross-examina- 
tion of  defendant  in  reference  to  peace  proceedings 
was  admissible  to  affect  his  credibility.     The  State 

V.  Roupetz 665 

21.  Defense  of  Intoxication. — See  Nos.  61,  62. 

22.  Delay— Appeal  by  SUte.— See  No.  87. 

23.  Delay— Application  of  Defendant.— See  Nos.  84-86. 

24.  Discharge.— See  Nos.  83-87. 

25.  Election  of  Counts. — See  No.  46. 

26.  Embezzlement. — See  Nos.  46-49. 

27.  Evidence— before  a  Grand  Jury. — Statements  by  a 
defendant  in  a  criminal  action  in  denial  of  guilt  be- 
fore a  grand  jury  are  not  confessions  within  the  rule 
requiring  them  to  have  been  made  voluntarily  before 
they  are  competent  evidence  against  him.    The  State 

V,  Campbell 688 

28.  Testimony  before  the  grand  jury  in  obedi- 
ence to  a  subpoena  is  not  involuntary.    He  may  re- 
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fuse  to  give  answers  which  tend  to  incriminate  him, 
and  by  the  failure  to  exercise  his  privilege  his  state- 
ments become  voluntary.    Id 688 

29.  Voluntary  statements  made  by  a  defendant, 

which  do  not  tend  to  establish  his  guilt  but  are  ex- 
culpatory, are  competent  evidence  against  him  as 
admissions  of  a  party.    Id. 689 

30.  Evidence— by  Grand  Jurors. — The  statute  prohibit- 
ing grand  jurors  from  disclosing  evidence  given  be- 
fore them  or  the  name  of  any  witness,  except  when 
lawfully-  reouired  to  testify,  is  not  limited  by  the 
statute  which  permits  such  evidence  in  certain  cases. 

Id 689 

31.  Grand  jurors  may  testify  to  what  passed  be- 
fore them  when,  after  the  purpose  of  secrecy  impo$»ed 
by  the  common  law  and  the  statutes  has  been  ef- 
fected, such  disclosure  is  necessary  to  further  jus- 
tice or  protect  public  or  individual  rights.    Id. 689 

32.  Evidence— Defective  Counts. — See  No.  48. 

33.  Evidence  of  Threats. — Threats  of  deceased  against 
defendant's  brother,  not  involving  defendant,  prop- 
erly excluded.    The  State  v.  Raupetz 663 

34. Statements  by  deceased  that  defendant  would 

have  to  walk  over  his  dead  body  before  defendant 
should  have  any  of  his  mother's  property  was  not  a 
threat,  and  under  the  circumstances  its  exclusion  was 
not  error.    Id 665 

35.  Failure  of  Proof. — See  Nos.  73,  74. 

36.  Failure  to  Summon  Jury. — See  No.  86. 

37.  Forfeiture  of  Recognizance. — See  No.  50. 

38.  Former  Jeopardy. — See  No.  41. 

39.  Former  Judgment. — See  No.  58. 

40.  Fornication. — See  No.  52. 

41.  Incest. — A  plea  in  bar  of  a  prosecution  for  incest 
which  sets  forth  that  the  defendant  has  been  tried 
for,  and  acquitted  of,  the  crime  of  statutory  rape 
upon  the  same  woman,  for  the  same  act,  is  not  a  good 
plea.    The  State  v.  Learned 328 

42.  In  a  prosecution  for  incest  it  is  not  a  good 

plea  in  bar  or  a  ground  for  quashing  the  information 
that  the  action  against  the  woman  has  been  dismissed 
for  the  purpose  of  making  her  a  witness  for  the 
state.   Id 328 

43.  A  man  may  be  guilty  of  incest  with  a  girl 

under  eighteen  years  of  age.    Id 328 

44. An  information  charging  incest  by  a  mar- 
ried man  and  his  granddau^ter,  a  single  woman, 
was  sufficient  although  it  did  not  allege  that  they 
committed  adultery  or  fornication  with  each  other. 
Id 329 

45.  Indictment.— See  Nos.  11,  12,  58. 

46.  Information  (See,  also,  Nos.  68-71). — ^Where  an  in- 
formation contains  several  counts,  intended  to  charge 
the  same  offense  in  different  ways,  and  their  allega- 
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tions  are  not  inconsistent,  it  is  not  error  to  refuse  to 
require  the  state  to  elect  upon  which  one  it  will 
rely.    The  State  v,  Ricksecker 496 

47.  Where  an  information  charges  substantially 

the  same  off^ise  in  several  counts  a  verdict  of  guilly 
which  fails  to  refer  to  any  specific  count  is  sufficient, 
and  will  be  regarded  as  a  finding  of  guilty  upon  all 

of  them.    Id 496 

48.  In  such  a  case,  if  all  the  evidence  be  admis- 
sible under  one  count,  which  is  good,  the  fact  that 
other  counts  are  not  ffood  or  fail  to  bring  the  case 
within  the  statute  under  which  they  were  drawn  is 
not  fatal  to  conviction.    Id. 496 

49.  Where   an    information    contains   one    fwA 

count,  and  several  others  which  repeat  its  allegations, 
with  others  which  are  unnecessary  and  do  not  change 
the  character  of  the  offense,  failure  to  instruct  upon 
such  additional  matters  will  not  avail  defendant, 
where  no  prejudice  results  to  him  with  respect  to 

his  trial  upon  such  good  count.    Id. 496 

60.  Where  defendant  declined  to  plead  or  answer 

to  an  amended  information  his  appearance  bond  was 
properly  adjudged  forfeited.    Jones  v.  The  State, . . .  771 

6^. The  dismissal  of  an  action  against  one  joint 

defendant  in  a  prosecution  for  incest  to  make  her  a 
witness  for  the  state  is  not  a  ground  for  quashing  the 
information  against  the  other  defendant.  The  State 
V.  Learned 328 

62.  An  information  charging  incest  by  a  married 

man  and  his  granddaughter,  a  single  woman,  was 
sufficient  although  it  did  not  allege  that  they  com- 
mitted adultery  or  fornication  with  each  other.    Id, , .  829 

63.  Instructions  (See,  also,  No.  49). — An  instruction  in 
a  criminal  case  which  implies  that  each  juror  is  to  act 
solely  upon  his  individualludgment,  and  is  silent  as  to 
his  autv  to  consult  with  his  fellow  jurors,  is  errone- 
ous.   Tne  State  v,  Logan 730 

64.  Where  testimony  in  a  criminal  case  is  with- 
drawn by  the  court,  who  states  to  the  jury  that 
whenever  testimony  is  ruled  out  they  are  not  to  con- 
sider it,  denial  of  a  request  for  a  written  instruction 
to  disregard  such  testimony  is  not  error;  and  a  writ- 
ten instruction  to  consider  all  the  evidence  given  is 
neither  erroneous  nor  misleading.  The  State  v, 
Roupetz  663 

66.  Erroneous   instructions   relating   to   murder 

were  immaterial,  defendant  having  been  convicted  of 
an  inferior  crime.    Id 665 

66.  Intent  in  Receiving  Money. — See  No.  6. 

67.  Intoxicating  Liquors. — See  ^'Intoxicating  Liquors." 
67a.  Joint  Defendants. — See  No.  51. 

68.  Law  of  the  Case. — A  former  jud^ent  of  this  court 
holding  an  indictment  sufficient  m  substance  is  the 
law  of  the  case.    The  State  v.  Campbell 689 

59.  Manslaughter.— See  Nos.  20,  33,  34,  54,  55,  77. 
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60.  Motion  to  Quash.— See  No.  51. 

61.  Murder  (See,  also,  Nos.  55,  88-86). — Intoxication  is 
not  of  itself  a  defense  to  a  charge  of  murder  in  the 
first  degree.    Zihold  v.  Reneer 320 

62. For  a  person  to  be  too  drunk  to  entertain  an 

intent  to  kill  it  would  seem  that  he  would  have  to  be 
too  drunk  to  entertain  an  intent  to  shoot.    Id. 320 

68.  Names  Indorsed  on  Indictment. — See  Nos.  11,  12. 

64.  Newly  Discovered  Evidence. — See  No.  8. 

65.  New  Trial. — New  trials  may  be  awarded  in  criminal 
cases  upon  the  grounds  for  which  new  trials  may  be 
granted  in  civil  cases,  if  such  procedure  is  not  incon- 
sistent with  other  provisions  of  the  criminal  code. 
The  State  v,  Appleton , 160 

66.  The  provision  authorizing  new  trials  in  crim- 
inal cases  for  like  causes  as  in  civil  cases  and  the  pro- 
vision for  instituting  a  proceeding  to  obtain  a  new 
trial  within  one  year  after  final  judgment  do  not  au- 
thorize a  proceeding  against  the  state  to  set  aside  a 
judgment  of  conviction  of  a  public  offense  and  obtain 

a  new  trial.    Id 160 

67.  The  rule  is  that  as  statutes  giving  the  power 

to  sue  the  state  are  in  derogation  of  a  sovereign  power 
they  should  be  construed  strictly.    Id. 164 

68.  Obtaining  Money  by  False  Pretenses. — In  a  prose- 
cution for  obtaining  money  by  false  pretenses  by  sell- 
ing property  encumbered  by  a  mortgage  imder  the 
representation  that  it  is  clear,  the  information  need 
not  show  whether  the  mortgagee  is  a  corporation  or 

a  partnership.    The  State  v.  Wilson 334 

69.  In  such  a  prosecution  an  allegation  of  the  in- 
formation that  at  the  time  of  the  sale  the  property 
was  encumbered  by  a  mortage  sufficiently  charges 
that  the  mortgage  was  unpaid.    Id 335 

70.  In  such  a  prosecution  the  proof  of  a  mort- 

f&ee  given  for  $13,3^6.80,  the  amount  stated  in  the 
miormation  being  $13,3^6.80,  is  not  a  fatal  variance. 

Id 335 

71.  In  such  a  prosecution  the  allegation  of  the 

information  that  the  mortgage  had  been  by  the  mort- 

fagee  assigned  to,  and  was  owned  bv,  a  bank  and  one 
[ax  was  sustained  by  the  proof.    la. 335 

72.  The  fact  that  a  draft  charged  to  have  been 

fraudulently  obtained  was  made  payable  to  defend- 
ant "for  the  use  of"  the  person  alleged  to  have  been 
defrauded  did  not  conclusively  show  that  the  defend- 
ant acquired  title  to  it  only  as  a  trustee.    Id. 835 

73.  In    a   prosecution    for   obtaining   money   by 

false  pretenses  through  selling  us  clear  cattle  that 
were  m  fact  mortgaged,  the  defendant  may  show 
that  the  mortgage,  although  fair  on  its  face,  was 
void  by  reason  of  being  based  in  part  upon  a  consid- 
eration made  illegal  by  the  antitrust  statute.    Id. 344 

74.  The   allegation    that    a    defendant    obtained 

money  by  false  pretenses  through  the  sale  of  prop- 
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erty  represented  to  be  clear  when  in  fact  there  was 
a  mortgajg^e  upon  it  can  only  be  responded  to  by  proof 
of  the  existence  of  a  valid  mortgage.    Id. 868 

76.  Perjury. — ^A  mortgage  given  before  final  proof  does 
not  stand  in  the  way  oi  the  claimant's  honest  oath 
upon  final  proof.    Stark  v.  Morgan 468 

76.  Plea  in  Bar.— See  Nos.  41,  42. 

77.  Presumption  of  Good  Character. — The  presumption 
of  good  character  does  not  stand  until  overcome  be- 
yond a  reasonable  doubt,  it  may  be  overthrown  by 
evidence  less  conclusive.    The  State  v.  Roupetz 666 

78.  Privilege  of  a  Witness.— See  Nos.  27,  28. 

79.  Proceeding  to  Set  Aside  Judgment.— See  No.  66. 

80.  Proof  of  Receipt  of  Money. — See  No.  7. 

81.  Rape. — A  judgmoit  of  conviction  for  carnally  know- 
ing a  girl  under  eighteen  years  of  age  affirmed.  The 
State  V.  Rowland 790 

82.  Reasonable  Doubt. — See  No.  77. 

88.  Right  to  Speedy  Trial. — The  discharge  of  a  person 
under  indictment  when  not  brought  to  trial,  as  pro- 
vided in  section  221  of  the  criminal  code,  amounts  to 
acquittal  of  the  offense  charged.    The  State  v,  Dewey,  786 

84.  In   determinin|f  whether   a   person   held   to 

bail  is  entitled  to  be  discharged  under  section  221  of 
the  criminal  code,  it  is  proper  to  count  the  terms  of 
court  held  after  indictment  found  or  information  filed, 
omittinff  sny  term  at  which  the  delay  happened  upon 
his  application.    Id 789 

86. Any  term  at  which  he  has  consented  to  the  de- 
lay cannot  be  claimed  as  one  at  which  he  should  have 
been  brou^t  to  trial;  but  a  delay  ordered  by  the 
court  cannot  be  regarded  as  happening  on  his  appli- 
cation merely  because  he  fails  to  object.    Id 789 

86. The  failure  to  provide  for  the  attendance  of 

a  juiy  must  be  regarded  as  one  of  the  very  things  the 
constitutional  guaranty  of  a  speedy  trial  was  de- 
signed to  meet.    Id 742 

87.  The  terms  of  court  which  intervene  pending 

an  api)eal  by  the  state  are  not  to  be  counted  in  de-. 
tenmning  whether  a  person  under  indictment  and 
held  to  bail  should  be  discharfi^ed  because  not  brought 
to  trial  before  the  end  of  the  third  term  of  court.  The 
State  V.  Campbell 688 

88.  Statutory  Construction. — The  rule  that  the  adop- 
tion of  a  statute  from  another  state  includes  the  con- 
struction of  it  by  the  courts  of  that  state  is  a  general 
one,  to  which  there  are  exceptions.    Id 689 

89. Where  the  statute  is  not  peculiar  to  the  state 

from  which  it  was  adopted,  but  other  states  have  sub- 
stantially the  same  statute,  which  their  courts  have 
construea  differently,  and  when  the  construction 
placed  upon  it  by  the  courts  of  the  state  from  which 
it  was  aoopted  is  opposed  to  the  weight  of  reason  and 
authority,  or  against  the  general  policy  of  our  laws, 
such  construction  will  not  oe  followed.    Id 689 
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90.  Variance. — See  Nos.  68-71. 

91.  Verdict— Sufficiency.-— See  No.  47. 

CROSS-EXAMINATION  OF  DEFENDANT— See  "Crim- 
inal Law." 

CROSSING— See  "Railroads,"  34-36. 

CUSTODY  OF  BALLOTS— See  "Elections." 

D. 

DAMAGES: 

1.  Ags:ravation. — See  Nos.  8-5. 

2.  Assumption  of  Risic — See  No.  80. 

8.  Breacii  of  Contract.— In  an  action  for  breach  of 
promise  to  marry,  it  was  not  error  to  deny  a  motion 
to  strike  out  Evidential  facts  pleaded  in  aggravation 
of  damages.    Sramek  v.  Sklenar 450 

4.  Even  if  such  facts  are  redundant  and  sur- 
plusage, and  could  be  proved  without  being  pleaded, 
it  is  within  the  discretion  of  the  court  to  strike  out 

or  retain  them.    Id 450 

5.  Evidence  that  after  a  contract  to  marry  had 

been  made  the  man  seduced  the  woman  may  be  om- 
sidered  by  the  jury  in  aggravation  of  the  damages 
for  a  breach  of  the  contract,  and  should  not  be 
stricken  out.    Id 450 

6.  In  a  contract  to  sell  mill  machinery  a  pro- 
vision that  a  guaranteed  capacity  shall  be  demon- 
strated before  payment  is  not  collateral,  and  the  test 
must  be  made  or  waived  before  an  action  for  the  price 
can  be  maintained.    Ehrsam  v.  Jackman 435 

7.  A  contract  for  the  sale  of  machinerv  held  to 

contemplate  a  mill-run  demonstration  of  the  guar- 
anteed capacity  as  a  condition  precedent  to  the  pay- 
ment of  the  purchase-price.    Id, 435 

8.  Where  a  mill  failed  to  develop  a  guaranteed 

capacity  by  reason  of  inferior  wheat  furnished  by 
the  buyer,  he  could  not  claim  the  test  was  conclusive. 

Id. 436 

9.  Where  machinery  sold  under  a  guaranteed 

capacity  is  used  by  the  buyer,  pending  a  test  he  is 
not  obliged  to  bring  about  and  the  seller  can  delay, 
the  test  is  not  waived  nor  the  seller  relieved  from 
demonstrating  its  capacity,  if  such  use  does  not  vio- 
late the  contract  or  prejudice  the  seller's  rights.    Id, .  436 

10.  Under  an  agreement  to  sell  merchandise  "f. 

o.  b.  cars,"  it  is  not  the  duty  of  the  buyer  to  furnish 
the  cars.    Hurst  v.  Manufacturing  Co 422 

11.  The  phrase  "f.  o.  b.  cars"  means  that  the  seller 

will  do  all  that  is  required  to  accomplish  the  consign- 
ment and  shipment  of  the  goods  free  of  expense  to  the 
buyer.  Id 422 

12.  A  re<)uest  of  an  offer  to  buy,  the  wiring  of 

such  offer,  giving  terms  in  full,  and  an  answer  by 
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the  vendor  stating  that  he  will  sell  the  produce  men- 
tioned, repeating  the  terms  of  the  offer,  held  to  effect 
a  contract.    Bennett  v.  Cummings 647 

18. The  time  of  delivery  was  mentioned  in  the 

request  for  an  offer,  a  shorter  time  named  in  the 
offer,  and  the  final  telegram  was  silent  on  the  subject. 
Held,  under  the  circumstances,  the  seller  acquiesced 
in  the  time  proposed  by  the  buyer.    Id. 647 

14. Where  the  acceptance  of  an  offer  is  otherwise 

sufficient  it  is  not  rendered  ineffective  by  the  addition 
of  words  which  do  no  more  than  state  a  condition 
which  the  law  would  imply  in  any  event.    Id 647 

15. A  stipulation  in  a  shipping  contract  that  writ- 
ten notice  of  a  claim  should  precede  a  recovery  for 
any  injury  to  stock  during  transportation  does  not 
appljr  to  damages  such  as  loss  of  market  or  depreda- 
tion in  the  market  price  occasioned  by  the  carrier's 
delay.    Railway  Co.  v.  Poole 466 

16. It  does  apply  to  shrinkage  in  weight.    Id.....  468 

17. Agreements  of  this  character  are  viewed  with 

some  strictness  by  the  law,  and  unless  the  exemp- 
tion from  liability  is  clearly  expressed  it  should  not 
be  allowed.    Id. 468 

18. The  character  of  the  shii>ment  required  the 

carrier  to  transport  the  cattle  with  reasonable  dis- 
patch. Id 469 

19.  Breach  of  Covenant. — A  gnrantor  by  general  war- 
ranty is  liable  upon  a  final  jud^ent  evicting  the 
grantee  from  possession  or  awardmg  title  to  another 
upon  an  alleg^  right  antedating  the  conveyance,  pro- 
vided the  grantor  has  notice  to,  or  does,  appear,  al- 
though the  judgment  was  based  on  an  erroneous  find- 
ing uiat  he  was  not  the  owner  at  the  time  of  convey- 
ance.   Samson  v.  Zimmerman 654 

20.  The  erantor  must  defend  accordin^f  to  his 

covenant,  and  if  he  fails  in  his  defense  it  is  at  his 
own  peril.    Id. 654 

21.  When  land  was  conveyed  by  warranty  deed, 

both  narties  knowing  that  a  claimant  occupied  it, 
and  the  grantor  undertook  by  litigation  to  clear  the 
title,  ana  represented  that  he  would  do  so,  and  the 
grantee  relied  thereon,  the  grantor  was  estopped  in  an 
action  on  the  warranty  to  plead  the  statute  of  limita- 
tions.   Railway  Co.  v.  Pratt 210 

22.  Condemnation  Proceedings. —  In  a  condemnation 
proceeding  for  a  perpetual  easement  in  an  entire 
tract  of  land  which  has  onlv  a  surface  value,  the 
basis  of  the  owner's  right  of  recovery  is  the  value 
of  the  land,  the  same  as  if  the  fee  had  also  been  ap- 
propriated.   DethampU  v.  Irrigation  Co 54 

28. In  such  a  proceeding  the  only  question  to  be 

submitted  to  a  jur^  is  the  value  of  the  land  at  the 
time  of  condemnation,  and  it  is  erroneous  for  th^ 
court  to  histruct  the  jury  that  only  an  easement  was 
appropriated,  and  that  the  fee  remains  in  the  owner, 

53-78  KAN. 
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unless  thev  are  further  instructed  that  in  determining: 
the  owners  damages  no  value  should  be  attached  to 
the  remaining  fee.    IcL 54 

24. Where  witnesses  who  were  not  qualified  to 

testify  to  market  value  were  permitted  to  do  so  the 
court  properly  withdrew  their  testimony  from  the 
jury,   id 66 

25. The  opinion  of  a  qualified  witness  as  to  the 

value  of  the  land  was  properly  admitted.    Id. 56 

26. In  a  condemnation  proceeding  it  is  error  to 

permit  the  jury,  as  a  basis  for  estimatmg  the  value  of 
the  land,  to  consider  evidence  of  the  purchase-price. 
Id 67 

27. Cond^nning  as  much  land  as  was  then  deemed 

necessary  did  not  exhaust  defendant's  power  to  make 
a  further  appropriation.    Hurd  v.  Raimay  Co 86 

28. As  a  matter  of  law  the  mere  failure  of  a  rail- 
road company  for  any  fixed  period  to  complete  a  track 
upon  a  right  of  way  acquired  bv  cond^anation  does 
not  work  a  forfeiture  of  its  rights,  "where  there  has 
been  no  adverse  possession.    Hamlm  v.  Railway  Co,. .  566 

29. A  contract  by  a  railroad  company  reserving 

to  a  landowner  an  undergrade  crossing,  which  was 
taken  into  account  bv  the  condemnation  commission- 
ers in  the  award  of  damaffes,  is  binding  on  both  par- 
ties.   Railway  Co.  v.  Wyrucoop 590 

30. The  landowner  cannot  insist  that  the  oj^ening 

shall  remain  in  the  same  form,  nor  as  wide  as  it  was 
originally  left,  but  is  oititied  to  such  an  undergrade 
crossing  as  will  meet  the  ordinary  necessities  of  a 
farm.    Id. 595 

31.  Consequential. — See  Nos.  59,  60. 

82.  Contemplated  by  the  Parties. — See  Nos.  18,  44,  45. 

33.  Contributory  Negligence. — A  trespasser  upon  a  rail- 
road-track who  took  no  precautions,  and  was  injured, 
held  guilty  of  contributory  negligence  which  barred  a 
recovery.    Limb  v.  Railroad  Co 220 

34. In  an  action  for  injury  to  a  passenger  it  was 

not  shown  that  a  running  of  the  tram  at  an  illegallv 
high  rate  of  speed  contributed  to  the  accident.  Kau- 
road  Co,  v.  Brovm 286 

35.  In  a  personal-injury  case,  where  the  inference 

of  contributory  n^ligence  seemed  justifiable,  plain- 
tiff's evidence  in  rdi)uttal  was  not  subject  to  the  ob- 
jection that  it  based  one  presumption  upon  another. 
KailtCay  Co.  v.  Brickell 274 

36. In  a  personal-injury  case,  where  plaintiflTs 

evidence  was  demurred  to  on  the  ground  of  contribu- 
tory negligence,  the  demurrer  was  properly  overruled. 
Id 274 

37.  An  instruction  as  to  the  burden  of  proving 

contributory  negligence  was  proper  when  considered 
with  other  instructions  given,    id 278 

38. Held  that  contributory  negligence  was  not  a 

good  defense  to  an  action  for  injuries  to  one  licensed 
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^o  be  upon  property  controlled  by  an  elevator  com- 
pany but  owned  by  the  defendant.  Railway  Co.  v, 
Taylor , 482 

39.  We  do  not  understand  it  to  be  the  duty  of  a 

person,  when  rightfully  in  a  place,  which  under  ordi- 
nary circumstances  is  safe,  to  anticipate  danger  which 
arises  from  the  negligence  of  another.    Id 485 

40.  Conversion.-rWhere  goods  consigned  by  the  owner  to 
an  &f&it  were  delayed  in  transit  and  converted  by  the 
earner  the  consignee  had  such  a  special  interest  that 
he  could  maintain  an  action  for  the  value  of  the  prop- 
erty.   Railway  Co,  v.  Implement  Co 295 

41. The  consignee  holds  the  amount  recovered  in 

trust  for  the  owner  after  deducting  his  commission. 

Id 295 

42. Where  the  damages  caused  by  the  delay  in 

transit  exceed  the  amount  of  the  freii^t  bill  the  con* 
signee  may  demand  the  delivery  without  payment  of 
the  freight.  A  refusal  to  deliver  amounts  to  a  con- 
version.   Id 295 

43. In  such  a  case  the  carrier's  lien  is  extin- 
guished.   Id. 302 

44. C<Mnmon  carriers  are  supposed  to  take  notice 

of  such  natural  events  as  are  familiar  to  ordinary 
people.    Id 295 

45.  A  carrier  deemed  to  have  had  notice  that  ma- 
chines consigned  were  for  immediate  sale,  and  that  a 
delay  in  ddivery  until  after  the  thrashing  season 
would  defeat  the  purpose  of  the  shipmoit.    Id 295 

46. In  an  action  by  a  consignee  who  had  sold 

goods  upon  commission  which  had  been  delayed  in 
transit  and  converted,  the  measure  of  damages  was 
the  price  at  which  the  goods  had  been  sold.  Id 295 

47.  Where  money  was  collected  for  another  by  a' 

trust  company,  and  mingled  with  its  funds,  in  viola- 
tion of  directions  to  remit,  and  was  thereby  lost,  the 
managing  agents  of  the  trust  company,  who  know- 
ingly permitted  the  misappropriation,  were  held  per- 
sonally iiable,  although  there  was  no  intent  to  de- 
fraud.   Sweet  V.  Savings  Bank 47 

48. One  claiming  to  be  an  equitable  owner  held 

not  to  be  entitled  to  maintain  an  action  based  upon 
title  to  the  land  for  the  conversion  of  crops.  Edwards 
V.  Sourbeer 227 

49.  Death  by  Wrongful  Act.— See  Nos.  75,  87-89. 

50.  Defective  Highway.— -See  Nos.  73,  74. 

51.  Depreciation  of  Market. — See  Nos.  15-18. 

52.  Emergency. — See  No.  104. 

53.  Excessive  Verdict.— See  Nos.  87-89,  95, 108. 

54.  Expenses. — See  No.  105. 

55.  Injury  by  Fire.— See  "Railroads." 
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56.  Injury  by  Trespassing  Cattle. — ^The  bill  of  particu- 
lars involved  examined  and  held  not  to  state  a  cause 
of  action  for  trespass  on  real  estate  within  the  mean- 
ing of  the  justices'  code.   Wilkins  v,  Lee 321 

57.  The  bill  of  particulars  should  be  given  a  lib- 
eral interpretation  in  favor  of  jurisdiction.    Id 323 

58.  Injury  to  Stock  in  Transit.— See  ''Railroads." 

59.  Injury  to  Wife. — ^Where  a  wife  was  injured  in  her 
means  of  support  by  an  act  committed  by  her  intoxi- 
cated husband,  the  person  who  furnished  the  liquor 
held  liable  to  her  in  damages.    Zibold  v.  Reneer 312 

60.  The  statute  authorizes  a  recovery  for  both 

proximate  and  remote  injuries.    Id 312 

61.  An  allegation  in  her  petition  that  her  hus- 
band had  been  convicted  of  murder  in  the  first  de- 
gree was  not  conclusive  that  he  was  not  intoxicated 
when  he  committed  the  homicide.    Id 312 

62. Persons  engaged  in  a  business  prohibited  by 

law,  which  enriches  them  and  makes  paupers  and 
criminals  of  others,  have  no  complaint  against  a  lib- 
eral construction  of  a  statute  to  make  them  renx>n- 
sible  in  damages  to  those  injured  as  a  result  of  the 
illegal  traffic.    Id 318 

63.  Loss  of  Market.— See  Nos.  15-18. 

64.  Malicious  Prosecution. — An  instruction  that  actions 
for  malicious  prosecution  have  never  been  favored 
would  have  been  erroneous.    Reynolds  v.  Durdap 759 

65. What  is,  and  what  is  not,  the  test  of  probable 

cause  discussed.    Id 759 

66.  The  failure  of  a  party  to  secure  release  upon 

his  own  recognizance  did  not  prove  conclusively  that 
he  attached  small  importance  to  his  arrest  or  deprive 
him  of  the  right  to  damag^  on  the  ground  that  he 

'  did  not  consider  himself  injured.    Id 759 

67.  Market  Value.— See  Nos.  24-26. 

68.  Mental  Suffering.— See  No.  95. 

69.  Misappropriation  of  Funds. — See  No.  47. 

70.  Non-delivery  of  Freight. — See  "Railroads." 

71.  Nurse  Hire.- See  No.  105. 

72.  Personal  Injuries. — It  is  error  to  sustain  a  donurrer 
to  evidence,  or  to  direct  a  verdict,  unless  it  can  be  said 
that  the  adverse  party  has  failed  to  introduce  any 
substantial  evidence  in  support  of  a  vital  point  in  his 
case.    Avery  v.  Railroad  Co 668 

73. A  judgment  awarding  damages  to  parents  for 

the  death  of  a  child  caused  by  a  defective  highway 
affirmed.    Morrill  Township  v.  FletchaU 787 

74.  The   plaintiffs  were  entitled  to  their  costs 

although  they  had  not  presented  their  claim  to  the 
township  board  before  beginning  the  action.    Id 787 
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75. In  an  action  for  damaffes  for  a  death  by 

wrongful  act  the  trial  court  erred  in  sustaining  a  de- 
murrer to  the  plaintiffs  evidence.  Hurdle  v.  Rail- 
way Co 769 

76. A  physician  may  not  give  his  conclusions  as 

to  the  permanency  of  an  injury  based  partially  on  the 
history  of  the  injury  detailed  to  him  by  the  patient  or 
others  and  partially  on  his  own  examination.  Better- 
ment Co.  V.  Reevee 107 

77. A  physician  may  testify  to  the  condition  of 

the  patient  as  he  found  him,  whether  suffering  from 
pain,  and  to  utterances  or  exclamations  of  pam,  and 
he  may  also  give  the  patient's  stat^nent  as  to  Uie  lo- 
cation of  the  pain  causing  such  exclamations.    Id.,,,  118 

78. Where  an  ordinance  required  railroad-tracks 

to  be  constructed  level  with  street  grades,  but  there 
was  no  proof  of  the  violation  of  the  ordinance,  it  was 
not  error  to  exclude  testimony  that  defendant's  track 
was  above  the  surface  of  the  street  BiUinge  v.  Rail- 
road Co 757 

79. The  provisions  of  an  ordinance  regulating  the 

speed  at  which  cars  should  be  operated  were  said  to 
refer  to  ordinary  operation,  and  not  to  exceptional 
acts  in  clearing  the  tracks  of  snow.    Id 757 

80. Plaintiff,  who  was  a  machinist's  helper  and 

was  injured  by  a  chip  which  flew  from  a  steel  chisel, 
assumed  the  nsk  of  his  employment;  and  as  he  was  a 
man  of  maturity,  the  omission  to  warn  him  of  the 
danger  was  not  culpable  negligence.  Railway  Co.  v. 
Weikal  768 

81. A  trespasser  upon  a  railroad-track  who  took 

no  precautions,  and  was  injured,  held  guilty  of  con- 
tributory negligence  which  barred  a  recovery.  Limb 
V,  Railroad  Co 220 

82. When  the  facts  upon  which  a  question  of  neg- 
ligence depends  are  in  dispute,  the  question  is  one  to 
be  answered  by  the  jury.    Railroad  Co.  v.  Brown. . . .  233 

83. Where  the  facts  are  not  in  dispute,  and  only 

one  inference  or  deduction  is  to  be  drawn  from  them, 
they  present  a  question  of  law  for  the  court.  Id 233 

84.  When  a  passenger-train  is  approaching  a  sta- 
tion, and  after  the  brakemen  have  called  the  name  of 
the  station,  it  is  not  negligence  for  the  trainmen  to 
open  the  side  door  and  the  floor  door  of  a  vestibule 
and  leave  them  while  open  till  the  station  is  reached. 
Id 233 

85. Where  there  are  no   witnesses  to  a   death 

which  occurs  to  a  passenger,  and  circumstances  are 
sufficient  to  justify  the  conclusion  that  the  cause  of 
the  death  was  wrongful,  the  jury  may  infer  ordinary 
care  on  the  part  of  the  injured  person  from  the  in- 
stinct of  self-preservation.     Id 235 

86. In  an  action  for  injury  to  a  passenger  it  was 

not  shown  that  a  running  of  the  tram  at  an  illegally 
high  rate  of  speed  contributed  to  the  accident.    Id...  236 
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87.  A  verdict  for  damajires  for  death  by  wr<mgfiil 

act  held  excessive,  where  it  appeared  that  deceased 
was  sixty-six  years  old,  with  no  one  legally  dependent 
upon  him,  and  in  poor  circumstances.  Radway  Co.  v. 
McLaughlin    248 

88.  Where  income  is  the  test  of  the  measure  of 

damages  the  income  must  be  that  derived  from  the 
personal  exertions  of  the  deceased  in  his  business  as 
distinguished  from  income  from  property  or  invest- 
ments.   Id 261 

89.  Where  facts  warrant  a  recovery  for  the  loss 

of  a  parent's  counsel  and  services  it  is  hdd  tiiat  the 
damages  must  be  limited  to  such  as  would  be  of  pecu- 
niary value.     Id 254 

90. Where  a  private  road  crosses  a  railroad-track 

by  means  of  a  subway,  the  omission  to  give  warning 
of  the  approach  of  a  train  affords  no  ground  of  re- 
covery for  injuries  by  one  whose  horse  was  fright- 
ened by  a  passing  train  after  he  had  drivoi  throuj^ 
the  subway  and  was  traveling  on  a  road  parallel  with 
the  track.    Railroad  Co.  v,  Morrison 265 

91.  The  non-liability  of  the  company  is  not  af- 
fected by  the  fact  that  the  place  where  the  plaintifTs 
horse  was  frightened  was  one  of  peculiar  danger  be- 
cause the  road  was  confined  in  a  narrow  lane  by  a 
barbed-wire  fence.    Id 265 

92.  In  a  personal-injury  case,  where  plaintiflTs 

evidence  was  demurred  to  on  the  ground  of  contribu- 
tory negligence,  the  demurrer  was  properly  over- 
ruled,   tiauway  Co,  v.  Brickell 274 

93.  In  a  personal-injury  case,  where  the  infer- 
ence of  contributory  negbgence  seems  justifiable, 
plaintiff's  evidence  in  rebuttal  was  not  subject  to  the 
objection  that  it  based  one  presumption  upon  an- 

.    other.    Id 274 

94.  An  instruction  as  to  the  burden  of  proving 

contributory  negligence  was  proper  when  considered 
with  other  instructions  given.    Id 278 

95.  Where  the  testimony  warranted  damages  for 

physical  and  mental  pain,  loss  of  time,  and  perma- 
nent injury,  and  the  general  verdict  was  reasonable, 
but  in  answer  to  special  questions  relating  only  to 
mental  suffering  the  jury  said  the  entire  sum  was 
allowed  for  that  element,  the  failure  to  allow  for 
other  elements  of  damages  did  not  indicate  passion  or 
prejudice,  and  the  vercTict  was  not  excessive.  RaUr 
way  Co,  V.  Wade 359 

96.  r-  Testimony  by  physicians  and  others  of  ex- 
pressions of  pain  by  plaintiff  held  admissible.    Id,,,  360 

97.  A  person  while  upon  premises  controlled  by 

an  elevator  company,  with  its  consent,  is  not  a  tres- 
passer as  to  a  railway  company  that  owns  the  land 
upon  which  the  elevator  building  stands.  Railway 
Co,  V,  Taylor 482 
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98. Held  that  contributory  negligence  was  not  a 

good  defense  to  an  action  for  injuries  to  one  licensed 
to  be  upon  property  controlled  by  an  elevator  com- 
pany but  owned  by  the  defendant.    Id 482 

99. We  do  not  understand  it  to  be  the  duty  of  a 

person,  when  rightfully  in  a  place,  which  under  ordi- 
nary circumstances  is  safe,  to  anticipate  danger  which 
arises  from  the  negligence  of  another.    Id 486 

100.  Before  an  employee  can  recover  for  injuries 

resulting:  from  a  defective  appliance  on  a  locomotive, 
of  which  the  company  had  no  actual  knowledge,  he 
must  show  that  it  had  existed  for  such  a  loigth  of 
time  that  the  company  should  have  discover^  and 
remedied  it.    Railway  Co,  v.  Dorr 486 

101. Where  a  second  effort  to  obtain  a  specific 

answer  failed,  it  is  not  to  be  presumed  that  a  oetter 
result  would  have  been  obtained  by  still  other  efforts; 
nor  did  the  defendant  waive  its  rieht  to  object  to  the 
finding  by  failing  to  request  to  have  the  effort  re- 
peated.   Id 487 

102.  There  was  a  finding  that  the  injury  would  not 

have  occurred  but  for  the  defect;  that  the  company 
had  no  actual  knowledge  of  its  existence;  that  it  had 
existed  "for  some  time  previous  to  the  accident." 
Held  that  the  latter  finding  is  too  indefhiite  to  support 
a  recovery.    Id 486 

103. Proprietors  of  cabs  carrying  passengers  for 

hire  are  liable  for  all  injuries  caused  by  their  failure 
to  provide  suitable  vehicles,  safe  horses  and  harness, 
and  a  competent,  careful  driver.  Lewark  v.  Parhtn- 
son   553 

104. In  an  action  against  a  hack  line  for  injuries 

to  a  passenger  by  the  team's  becoming  frij^htened,  an 
instruction  that  the  carrier  was  not  liable  for  the 
servant's  mistaken  judflrment  in  an  emergency  or  fail- 
ure to  act  promptly  wnen  there  was  no  time  for  de- 
liberation was  properly  refused.    Id 553 

105. Necessary  and  reasonable  expenses  incurred 

by  an  injured  passenger,  including  nurse  hire,  are 
recoverable  from  the  carrier,  although  the  services 
were  performed  by  a  member  of  plaintiff's  family. 
Id.  ..f? 553 

106.  Probable  Cause. — See  No.  65. 

107.  Proximate  Cause.— See  Nos.  59,  60. 

108.  Punitive. — In  an  action  for  fraud  in  a  sale  of  bank 
stock,  where  the  court  erred  in  including  items  in  its 
computation  of  the  value  of  the  stock,  the  amount  al- 
lowed in  excess  of  the  actual  value  was  not  permitted 

to  stand  as  punitive  damages.    Borders  v,  Carroll 766 

109.  Rents  and  Profits. — See  "Accounts  and  Account- 
ing," 4. 

110.  Services  by  Plaintiff's  Family.— See  No.  105. 

111.  Shrinkage  in  Weight.— See  "Railroads,"  56,  56a. 

112.  Time  for  Deliberation. — See  No.  104. 
DEATH  BY  WRONGFUL  ACT— See  "Railroads." 
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DEATH  OF  PRINCIPAL— See  "Agency." 

DECEIT— See  "Fraud." 

DEEDS  —  See   ."Conveyances;"   "Taxation;"    "Judicial 
Sales,"  1,  2,  6-9. 

DE  FACTO  JUDGE— See  "Office  and  Officers." 

DEFAULT  IN  PAYMENT— See  "Schools  and  School- 
land,"  3;  "Taxation." 

DEFAULT  OF  BUYER— See  "Contracts." 

DEFECTIVE  APPLIANCE— See  "Railroads." 

DEFECTIVE  COUNTS— See  "Criminal  Law." 

DEFECTIVE  HIGHWAY— See  "Highways." 

DEFENSE  (WITHDRAWAL)— See  "Practice,  District 
Court.*' 

DEFINITIONS — See  "Words  and  Phrases." 

DEFLECTION  OF  STREAM— See  "Waters  and  Water 
Companies." 

DELAY  —  See    "Negotiable    Instruments;"    "Criminal 
Law." 

DELINQUENT  TAXES— See  "Taxation." 

DELIVERY  (EFFECT  OF  FAILURE)— See  "Railroads." 

DELIVERY  F.  0.  B.  CARS— See  "Contracts,"  82,  88. 

DEMAND    OF   PAYMENT  — See   "Negotiable   Instru- 
ments." 

DEMURRER: 

1.  Answer. — A  demurrer  will  not  raise  the  ooestion  of 
inconsistency  or  departure  in  pleading.  Walters  v. 
Chance 680 

2. Where  a  paving  contract  was  void  for  re- 
stricting competition,  and  an  action  was  brought  to 
recover  from  the  surety  on  the  contractor's  bond  for 
material,  an  answer  settine  up  the  facts  constituting 
the  illegality  and  stating  uiat  the  material  was  fur- 
nished with  knowledge  of  such  facts  states  a  good 
defense.    Surety  Co,  v.  Brick  Co 197 

3.  Departure. — See  No.  1. 

4.  Evidence. — Upon  a  demurrer  to  the  evidence,  if  there 
is  any  testimony  tending  to  establish  the  material 
facts  necessary  to  sustain  the  plaintiflTs  cause  of  ac- 
tion the  demurrer  should  be  overruled.     Duncan  v. 

"    Ht^ 432 

5. •-  A  demurrer  to  evidence  raises  nothing  but  a 

question  of  law,  and  it  is  impossible  for  its  decision 
to  be  a  decision  of  the  issues  of  fact.     Wagner  v. 

Railway  Co 286 

6.  — I In  a  personal-injury  case,  where  plaintiff's 

evidence  was  demurred  to  on  the  ground  of  contribu- 
tory negligence,  the  demurrer  was  properly  overruled. 
Railway  Co.  v.  Brickell 274 
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In  an  action  for  damaffes  for  a  death  by 


wrongful  act  the  trial  court  erred  in  sustaining  a  de- 
murrer to  the  plaintiflTs  evidence.  Hurdle  v.  Rail- 
way Co 769 

8. It  is  error  to  sustain  a  demurrer  to  evidence, 

or  to  direct  a  verdict,  unless  it  can  be  said  that  the 
adverse  party  has  failed  to  introduce  any  substantial 
evidence  in  support  of  a  vital  point  in  his  case.  Avery 
V,  Railroad  Co .- 563 

9.  Final  Determination.— See  Nos.  15-17. 

10.  Judgment.— See  Nos.  12,  13,  15-17. 

11.  Petition. — A  petition  for  an  agent's  commission  held 
good  against  demurrer.    Long  v,  Thompson 76 

12.  When  a  demurrer  contains  several  grounds, 

and  is  sustained,  the  record  should  show  upon  what 
ground  the  order  is  made.    Walters  v.  Chance 682 

13. Where  the  record  does  not  show  upon  which 

of  several  grounds  a  demurrer  to  a  petition  was  sus- 
tained, the  court  may  at  a  subsequent  term  amend  the 
record  to  show  that  fact,  if  it  be  established  by  clear 
and  satisfactory  proof.    Martindale  v.  Battey 92 

14. Where  there  is  no  motion  to  make  the  petition 

more  definite  and  certain  the  pleading  must  be  liber- 
ally construed.    Long  v.  Thompson 78 

15. A  judgment  for  defendant  upon  sustaining  a 

demurrer  to  a  petition  is  a  final  determination,  and 
until  set  aside  no  further  proceedings  can  be  had 
looking  to  a  trial  of  the  issues  between  the  parties. 
Martindale  v.  Battey 92 

16. No  question  is  here  involved  as  to  the  effect 

of  the  judgment  as  an  adjudication  if  pleaded  in  any 
subsequent  action  between  the  parties.    Id 95 

17.  A    petition    was    demurred    to    on    several 

grounds,  including  misjoinder  and  want  of  facts. 
The  demurrer  was  sustained  for  want  of  facts,  but 
the  record  did  not  show  on  what  ground,  and  judg- 
ment was  given  for  defendant,  whicn  was  affirmed  on 
the  ground  of  misjoinder.  The  district  court  has  no 
power  at  a  subsequent  term  to  permit  the  filing  of 
separate  petitions.    Id 92 

18. On  a  general  demurrer,  there  being  no  motion 

to  make  more  definite  and  certain,  a  petition  should 
be  liberally  construed,  and  the  demurrer  overruled  if 
the  facts  stated  constitute  a  cause  of  action.  Bower- 
SOX  V.  Hall 99 

19. Where  money  was  paid  to  plaintiffs  agent 

on  a  contract  for  the  sale  of  land,  a  petition  to  recover 
the  money  on  the  ground  of  forfeiture  held  sufficient 
against  demurrer.    Id 99 

20.  Where  an  action  to  recover  a  convict's  es- 
tate was  brought  in  the  name  of  a  trustee,  and  the 
convict  was  named  as  a  party  plaintiff,  allegations  re- 
ferring to  the  convict's  right  to  join  were  treated  as 
surplusage.    New  v.  Smith 174 
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DEMURRER— Continued  : 

21. A  demurrer  admits  the  truth  of  the  facts 

all^^ed  in  the  pleading;  and  while  there  may  possibly 
be  exceptions  to  this  rule  courts  will  not  carefully 
weigh  the  degree  of  credence  which  a  particular  per- 
son may  have  given  to  what  appears  to  be  an  un- 
reasonable story  told  to  him  for  the  purpose  of  de- 
frauding him.    Insurance  Co.  v.  Johnson 568 

22.  Record.^See  Nos.  12,  13,  17. 

DENIAL  OF  PLAINTIFF'S  RIGHT— See  "Ejectment," 
9,10. 

DENIAL  UNDER  OATH— See  "Answer." 

DEPARTURE— See  "Demurrer." 

DEPRECIATION  OF  MARKET— See  "Damages." 

DESCENTS  AND  DISTRIBUTIONS: 

1.  Assets  of  Estate. — ^Where  one  lends  money  upon 
notes  secured  by  mortgages  on  real  estate,  which 
notes  and  mortgages  he  retains  in  his  possession, 
they  are  assets  of  his  estate  upon  his  deatn  although 
made  payable  to  a  third  person.  Hanrion  v.  Han- 
rion    26 

2.  Contest  of  a  Will.— See  "Wills,"  5,  6. 

3.  Estoppel  of  Heirs. — Where  a  grantor  would  be  es- 
topped to  deny  that  a  deed  was  effectual,  tiie  grantee 
of  his  heirs  by  quitclaim  had  no  standing  to  deny  it. 
Harrington  v,  Lowe 24 

4.  Limitation  of  Actions. — See  No.  6. 

5.  Partition.— See  Nos.  7,  8. 

6.  Recovery  of  Real  Property. — ^An  action  by  heirs  to 
recover  real  property  descending  to  them  but  sold  by 
an  administrator  upon  an  order  of  court  must  be  be- 
gun within  five  years  after  the  deed  is  recorded,  al- 
though the  sale  be  void  for  want  of  notice  to  the 
heirs.    O'Keefe  v.  Behrens 469 

7.  Heirs  suing  for  possession  and  partition  of 

real  estate  acquir^  by  descent  are  not  re<iuired  to 
show  that  the  land  is  not  subject  to  appropriation  for 
the  payment  of  the  decedent's  debts.    Id 469 

8.  General  creditors  are  not  proper  i>arties  to 

partition  proceedings  by  heirs,  and  the  administrator 
should  not  be  joined  unless  under  exceptional  circum- 
stances.   Id 480 

9.  Rights  of  Heirs.— See  Nos.  6,  7. 

DESCRIPTION  IN  A  DEED— See  "Taxation." 

DESCRIPTION  OF  MATERIAL— See  "Petition." 

DILIGENCE    OF    CREDITOR  — See    "Suretyship    and 
Guaranty." 

DIRECTION   OF   VERDICT  — See  "Practice,   District 
Court." 

DISBARMENT— See  "Attorneys." 

DISCHARGE  —  See  "Criminal  Law;"  "Negotiable  In- 
struments," 9. 
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DISCRETION— See  "Tbusts  and  Tbustees." 

DISMISSAL — See   "Practice,   District   CJourt;"   "Prac- 
tice, Supreme  Court;"  "Attorneys,"  84. 

DISPOSSESSION  OF  TAX-DEED  HOLDER— See  "Taxa- 
tion." 

DISSOLUTION— See  "Injunction." 

DISTRIBUTIONS — See  "Descents  and  Distributions." 

DISTRICT   COURT  — See  "Practice,   District  Court;" 
"Jurisdiction." 

DIVERSION  OF  A  TAX— See  "Constitutional  Law." 

DIVORCE  AND  ALIMONY  — See  "Limitation  of  Ac- 

.  TIONS." 

DRAFT — See  "Negotiable  Instruments." 
DUE  PROCESS  OF  LAW— See  "Constitutional  Law." 
DUPLICITY— See  "Practice,  District  Court." 
DUTY  TO  FURNISH  CARS— See  "Contracts." 

E. 

EASEMENTS— See  "Damages,"  22,  23. 
EDUCATION— See  "Schools  and  School-land." 
EJECTMENT: 

1.  Amendment  of  Answer. —  See  "Practice,  District 
Court." 

2.  By  a  Tax-deed  Holder. — Where  a  tax  deed,  valid  on 
its  face,  has  been  recorded  five  years,  with  the  holder 
in  actual  possession,  and  one  claiming  adversely  dis- 
possesses nim  by  force,  fraud,  or  stealth,  the  holder 
of  the  deed  may  maintain  ejectment  to  regain  what 
was  wrongfully  taken  from  him.    Nicholson  v.  Hale, .  599 

3.  The  two-year  statute  of  limitations  has  no  ap- 
plication to  such  a  case.    Id 599 

4.  Defense  off  Ownership. — Redemption  from  a  tax- 
deed  holder  and  directing  him  to  quitclaim  to  the 
legal  owner  did  not  conclusively  prove  that  defend- 
ant was  not  the  owner.    Hall  V.  Davidson 88 

5.  It  is  only  where  a  statement  or  admission 

made  to  a  jury  will,  as  a  matter  of  law,  preclude  a 
party  from  recovering  upon  his  cause  or  defense  that 
a  court  has  authority  to  withdraw  it  from  the  jury. 

Id 88 

6.  Duplex  Petition. — When  a  petition  sets  up  a  cause  of 
action  in  ejectment  and  another  for  rents  and  profits, 
a  motion  separately  to  state  and  number  should  be 
allowed.    New  v.  Smith 174 

7.  Lien  ffor  Taxes. — A  part  owner  who  sued  in  eject- 
ment allowed  to  enforce  a  lien  for  a  proportionate 
share  of  taxes  paid  although  he  had  not  pleaded  a 
claim  for  contribution.     Young  v.  Bigger 149 

8.  Mortgagee  in  Possession. — A  peaceable  entry  into 
possession  of  unoccupied  land,  and  continued  posses- 
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EJECTMENT— Continued  : 

sion,  by  a  mortgagee,  after  condition  broken,  is  a  de- 
fense to  ejectment  by  the  owner,  until  the  mortgagee 

lien  has  been  satisfied.    Walters  v.  Chunce 680 

9.  Partial  Recovery. — ^Where  a  petition  in  ejectment 
all^^es  full  title,  and  the  answer  includes  a  general 
denial,  coupled  with  a  claim  of  a  fractional  inter^rt, 
the  plaintiff,  upon  proof  of  partial  title,  is  entitled  to 
a  proportionate  recovery  and  to  judgment  for  costs. 

Young  v.  Bigger 146 

10. Such  a  case  is  not  within  the  provisions  re- 
quiring a  tenant  in  common  in  suing  a  cotenant  for 
possession  to  allege  that  defendant  has  denied  his 
right.    IcL 146 

11.  Pleadings. — In  an  action  of  eiectment  the  pleading^s 
put  in  issue  the  ownership  of  the  property,  and  it 
was  error  for  the  court  to  render  judspnent  on  the 
pleadin^^,  the  issue  being  undetermineo.    MeCready 

r.  Dennis 778 

12.  Purchaser  at  Administrator's  Sale. — See  ''Limfta- 
TioN  OP  Actions,"  2. 

18.  Title  in  Third  Party. — Paramount  right  in  a  third 
person  is  not  a  defense  in  ejectment.  Fowler  v.  Wood,  551 

ELECTION    OF    COUNTS  — See    "Practice,    Distoct 
Court." 

ELECTIONS: 

1.  Preservation  off  Ballots. —  Where  the  contestee 
waives  investigation  concerning  the  custody  and  idoi- 
tit^  of  ballots,  and  the  court  proceeds  to  count  them, 
it  is  not  preclude  from  making  such  investigation 
and  rejecting  ballots  at  any  time  before  it  finally  de- 
termines who  was  elected.    Moorhead  v.  Arnold 188 

2.  The  public  has  an  interest  in  an  election  con- 
test which  rival  claimants  to  the  ofiice  cannot  barter 
away.    Id 145 

3. Findings  by  a  contest  court  relating  to  the 

physical  appearance,  conditions  and  contents  of  a  sack 
of  election  ballots  sustained,  the  bag  and  its  contents 
having  been  inspected  by  each  of  the  judges.    Id... .  182 

4.  Recount  off  Ballots. — An  objection  by  a  contestee  to 
the  counting  of  ballots  because  they  have  not  been 
legally  preserved  is  an  objection  to  evidence  only  and 
n^  not  be  pleaded  in  the  contestee's  answer,    /d.. .  132 

ELECTRIC  RAILROADS— See  "Railroads,"  5-10. 

EMBEZZLEMENT— See  "Criminal  Law." 

EMERGENCY— See  "Damages." 

EMINENT  DOMAIN— See  "Damages,"  22-30. 

ENCROACHMENT  —  See    "Waters    and    Water    Com- 

PANIES." 

EQUAL  PROTECTION— See  "Constttutional  Law." 
EQUITABLE  OWNER— See  "Title  and  Ownership." 
ERROR — See  "Practice,  Supreme  Court." 
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ERROR  FROM  PROBATE  COURT—See  "Jurisdiction." 

ESTOPPEL  AND  WAIVER: 

1.  Attorney.— See  No.  24. 

2.  Conveyance. — If  a  private  owner  p^rant  land,  botind- 
ine  it  upon  a  river,  the  presumption  that  it  carries 
title  as  far  as  he  owns  is  rebuttable,  the  question  be- 
ing one  of  intention;  and  when  the  intention  is  ascer- 
tainable from  the  record  of  a  proceeding,  or  the  face 
of  an  instrument,  other  evidence  is  inadmissible. 
Fowler  v.  Wood 518 

3.  Creditor— Authority  of  Agent. — ^Where  a  debtor 
pays  a  note  not  due  to  a  pretended  agent  who  does  not 
nave  possession  of  it,  so  as  to  bind  the  creditor,  the 
circumstances  must  be  such  as  to  estop  the  creditor  to 
deny  the  agent's  authority.    Goodyear  v,  Williams, . .  195 

4.  Election  Contest. — Where  the  contestee  waives  in- 
vestigation concerning  the  custody  and  identity  of 
ballots,  and  the  court  proceeds  to  count  them,  it  is 
not  precluded  from  making  such  investigation  and 
repectine  ballots  at  any  time  before  it  finally  deter- 
mmes  who  was  elected.    Moorhead  v.  Arnold 133 

5.  The  public  has  an  interest  in  an  election  con- 
test which  rival  claimants  to  the  office  cannot  barter 
away.    Id 145 

6.  Election  off  Counts.  —  See  "Practice,  District 
Court." 

7.  Execution  off  Written  Contract. — One  signing  an 
instrument  which  he  did  not  read  is  not  estopped  to 
deny  fraud  in  the  execution  of  the  contract.    Denting 

V.  Wallace 294 

8.  Failure  to  Plead. — Where  a  case  is  tried  as  though  a 
question  of  estoppel  were  in  issue,  the  fact  that  it 
was  not  formally  presented  by  the  pleadings  does  not 
prevent  its  consideration  on  review.  Edwards  v. 
Sourbeer    224 

9.  Findings  off  Fact. — See  "Practice,  Supreme  Court," 
50. 

10.  Forfeiture. — One  who  had  a  right  to  declare  a  con- 
tract for  the  sale  of  real  estate  forfeited  held  to  have 
waived  the  right  by  his  conduct.    Cue  v.  Johnson. . . .  558 

11.  General  Verdict. — If  a  general  verdict  was  desired 
it  should  have  been  asked  for  before  the  jury  were 
discharged.    Smyser  v.  Fair 773 

12.  Grantee. — Where  a  grantor  would  be  estopped  to 
deny  that  a  deed  was  effectual^  the  grantee  of  his 
heirs  by  quitclaim  had  no  standing  to  deny  it.  Har- 
rington V.  Lowe 24 

13.  Grantor. — See  No.  27. 

14.  Homestead  Claimant. — See  No.  16. 

15.  Journal  Entrv — Correctness. — ^The  indorsement  by 
an  attorney  of  a  journal  entry  does  not  estop  the  de- 
nial of  its  correctness.    Christisen  v,  Bartlett 403 

16.  Mortgagor. — A  homestead  claimant  who  gives  a 
mortage  is  estopped  from  defeating  the  lien  after 
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ESTOPPEL  AND  WAIVER— Continued  : 

acquiring  title  from  the  government.  Stark  v. 
Morgan 458 

17.  Notice. — A  party  cannot  be  heard  to  say  that  a  notice 
which  he  expressly  waived  was  not  given.  Smyser  v. 
Fair 773 

18.  Objection  to  Evidence.— See  ''Evidence/'  42. 

19.  Objection  to  Findings. — See  ''Jury  and  Jubors/'  17. 

20.  Partition.— See  "Waters  and  Water  Companies," 
12. 

21.  Pleading. — A  party  cannot  be  allowed  to  assume  an- 
tagonistic attitudes  upon  the  record.  Harrington  v, 
Loiv0 23 

22.  An  objection  that  the  defense  of  the  statute 

of  frauds  was  not  properly  pleaded,  raised  for  the 
first  time  in  this  court,  cannot  oe  regarded  with  favor. 
Baldwin  v.  Baldwin 41 

23.  Privilege  of  a  Witness. — See  "Evidbnce." 

24.  Real  Partv  in  interest. —  One  who  as  attorney 
brought  unlawful  detainer  in  another's  name  held  es- 
topped to  deny  that  the  nominal  plaintiff  was  the  real 
party  in  interest  and  entitled  to  settle  the  litigation, 
although  defendant  had  notice  that  the  attorney 
claimed  to  be  himself  entitled  to  possession.    Edwards 

V,  Sourbeer 224 

25.  Right  to  Speedy  Trial. — See  "Criminal  Law." 

25a.  Ruling  upon  Demurrer. — Where  the  record  does 
not  show  on  which  of  several  grounds  a  demurrer 
was  sustained,  judgment  will  be  ^rmed  if  any  of  the 

f rounds   set   out  be  well   founded.     Martindale   v, 
attey 95 

26.  An  erroneous  ruling  held  not  void,  and  be- 
cause not  properly  challenge  it  became  final.    Id,.,.     95 

27.  Statute  off  Limitations. — When  land  was  convened 
by  warranty  deed,  both  parties  knowing  that  a  clami- 
ant  occupied  it,. and  the  grantor  undei^ook  by  litiga- 
tion to  clear  the  title,  and  represented  that  he  would 
do  so,  and  the  grantee  relied  tnereon,  the  grantor  was 
estopped  in  an  action  on  the  warranty  to  plead  the 
statute  of  limitations.    Railway  Co,  v.  Pratt 210 

28.  The  statute  of  limitations,  to  be  available 

as  a  defense,  must  be  affirmatively  pleaded  or  other- 
wise asserted,  and  a  failure  to  do  so  constitutes  a 
waiver  of  sucti  defense.    Croan  v,  Baden 364 

29.  Test  off  Machinerj^. — Where  machinery  sold  under 
a  guaranteed  capacity  is  used  by  the  buyer,  pending 
a  test  he  is  not  obli^  to  bring  about  and  the  seller 
can  delay,  the  test  is  not  waived  nor  the  seller  re- 
lieved from  demonstrating  its  capacit:^,  if  such  use 
does  not  violate  the  contract  or  prejudice  the  seller's 
rights.    Ehraam  v,  Jackman 486 

30.  In  a  contract  to  sell  mill  machinery  a  pro- 
vision that  a  guaranteed  capacity  shall  be  demon- 
strated before  payment  is  not  collateral,  and  the  test 
must  be  made  or  waived  before  an  action  for  the 
price  can  be  maintained.    Id,, 435 
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ESTOPPEL  AND  WAIVER— Continubd: 

'SI. A  contract  for  the  sale  of  machinery  held  to 

contemplate  a  mill-run  demcmstration  of  the  guaran- 
teed capacity  as  a  condition  precedent  to  the  payment 
of  the  purcnase-price.    Id 435 

82.  Use  off  Machinery  Pending  Test.— See  No.  29. 
EVICTION— See  "Conveyances,"  5. 

EVIDENCE: 

1.  Accounts. — See  Nos.  4-6,  117. 

2.  Aclcnowiedgment  off  a  Debt— See  No.  121. 

3.  Admissions. — See  No.  129;  see,  also,  "Answer." 

4.  Agency. — ^Where  a  note  was  payable  at  a  bank,  and 
was  not  due,  and  was  paid  to  one  not  connected  with 
the  bank,  who  did  not  have  possession  of  the  note, 
and  the  agency  was  controverted,  statements  of  the 
alleged  agent  when  the  papers  were  executed,  un- 
Imown  to  the  mortgagee,  t^t  the  interest  might  be 
paid  to  him,  were  inadmissible.  Goodyear  v.  WiUiams,  192 


So  of  letters  written  bv  the  plaintiff  to  the  al- 


leged agent  relating  to  specific  claims  against  other 
persons  and  of  which  defendant  had  no  knowledge  at 
the  time  of  payment.    Id, 192 

So  of  entries  in  a  loan  register,  not  a  book 

of  accounts,  kept  by  the  allejg^ed  agent,  unknown  to 
plaintiff  or  defendant  at  the  tmfie  of  payment.    Id.,.,  192 


Where  a  debtor  pays  a  note  not  due  to  a 


third  person  who  does  not  have  possession  of  it 
there  is  a  prima  facie  presumption  that  the  person  re- 
ceiving the  money  does  so  as  the  agent  for  the  debtor. 
Id. 192 

8.  Amount  off  a  Clieclc. — See  No.  82. 

9.  Bond  ffor  a  Deed. — In  an  action  of  forcible  entry  and 
detainer,  where  defendant  claimed  he  entered  peace- 
ably, with  plaintiffs'  verbal  permission,  a  bond  for  a 
deed  executed  by  plaintiffs  was  admissible  to  show 
the  character  oi  defendant's  entry  and  possession. 
West  V.  Comeatix 271 

10.  Bribery. — See  "Criminal  Law,"  6,  7. 

11.  Burden  off  Prooff  (See,  also,  Nos.  7, 33, 34).— Whether 
the  answer  "do  not  know"  to  a  special  question  is 
eouivalent  to  "yes,"  or  "no,"  depends  upon  the  form 
OI  the  question.  Generally  such  an  answer  shows 
that  the  party  whose  duty  it  was  to  establish  the  fact 
involved  in  the  question  has  failed  in  his  proof. 
Croan  v.  Baden 364 

12. The  presumption  of  good  character  does  not 

stand  until  overcome  beyond  a  reasonable  doubt ;  it 
may  be  overthrown  by  evidence  less  conclusive.  The 
State  V.  Roupetz 665 

13. Where  machinery  sold  under  a  guaranteed 

capacity  is  used  by  the  buyer,  pending  a  test  he  is  not 
oblifi;ed  to  bring  about  and  the  seller  can  delay,  the 
test  is  not  waived  nor  the  seller  relieved  from  demon- 
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strating  its  capacity,  if  such  use  does  not  violate  the 
contract  or  prejudice  the  seller's  rights.  Ehraam  v. 
Jackman 486 

14.  Where  there  are  no  witnesses  to   a  death 

which  occurs  to  a  passenger,  and  circumstances  are 
sufficient  to  justify  the  conclusion  that  the  cause  of 
the  death  was  wrongful,  the  jury  may  infer  ordinary 
care  on  the  part  of  the  injured  person  from  the  in- 
stinct of  self-preservation.    Railroad  Co,  v.  Brown, . .  285 

15.  An  instruction  as  to  the  burden  of  provine 

contributory  negligence  was  proper  when  consicU 
ered  with  other  instructions  given.  RailvHiy  Co.  v. 
Brickell    278 

16.  Calling  of  Witnesses. — In  a  criminal  action  the 
state  is  not  obliged  to  place  upon  the  stand  every  wit- 
ness whose  name  is  mdorsed  upon  the  indictment. 
The  State  v.  Campbell 690 

17. Defendant  has  no  right  to  rely  upon  the  at- 
tendance of  a  witness  merely  because  the  state  may 
have  caused  a  subpcena  to  is^e  for  such  witness. 
Id * 690 

18.  Change  of  Venue. — See  "Practice,  District  Court." 

19.  Circumstantial. — Before  a  jurjr  is  justified  in  con- 
victing upon  circumstantial  evidence  alone  the  cir- 
cumstances proved  must  not  only  all  be  consistent 
with  the  theory  of  the  defendant's  guilt,  but  tiiey 
must  be  so  strong  as  to  exclude  any  other  reasonable 
hypothesis.     The  State  v.  Sweizewski 738 

20.  Comment  by  the  Court. — See  "Practice,  District 
Court." 

21.  Conclusions  from  Statements. — See  Nos.  80,  81. 

22.  Confessions.— See  No.  127. 

23.  Consideration. — Between  the  original  parties  to  a 
bill  or  note  the  consideration  may  always  be  inquired 
into.    Denting  v,  Wallace 291 

24.  Contract — Parent  and  Child. — ^An  express  contract 
between  a  parent  and  child  for  the  payment  of  serv- 
ices may  be  proved  by  any  competent  testimony. 
Griffith  v,  Robertson 666 

25.  A   party   prosecuting   a   claim   against   the 

estate  of  a  deceased  person  is  competent  to  testi^  to 
conversations  had  between  the  deceased  and  a  tnird 
person  in  the  presence  and  hearing  of  the  witness. 

Id 666 

26.  Correction  off  Record. —  See  "Practice,  District 
Court." 

27.  Corroborative. — See  No.  71. 

28.  Credibility  off  Witness.->See  No.  29. 

29.  Cross-examination. — Cross-examination  of  defoidant 
in  reference  to  peace  proceedings  was  admissible  to 
affect  his  credibility.    The  State  v.  Rcupetz 665 

30.  Deffective  Counts. — See  "Criminal  Law,"  48. 

31.  Demurrer. — See  "Demurrer." 
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82.  Depositions. — Depositions  against  the  accused  in  a 
disbarment  proceeding  are  admissible.  In  re  Bur- 
nette .- 614 

33.  Disbarment. — Where  the  chars^es  made  against  an 
attorney  involve  moral  turpitade,  proof  of  a  convic- 
tion is  not  essential  to  a  disbarment.    In  re  Smith, . .  744 

34.  Testimony  of  moral  and  professional  delin- 
quency held  to  meet  the  reouirement  that  more  than 
a  preponderance  of  the  evidence  is  necessary,  and  to 
be  sufficient  to  support  the  judgment  of  disbarment. 

Id.       744 

85. Evidence  held  insufficient  to  warrant  the  dis- 
barment of  an  attorney.    In  re  EUiott 151 

86.  The  failure  of  the  accused  in  a  disbarment 

proceeding  to  give  testimony  either  in  denial  or  ex- 
planation of  incriminating  facts  may  be  considered  by 
the  court  in  weighing  the  evidence  of  his  guilt.  In  re 
Bumette 611 

37.  Effect  of  Explosions  of  Dynamite. — See  No.  79. 

38.  Election  Ballots. — See  ''Elections." 

39.  Expert. — See  Nos.  78-81,  117. 

40.  Expressions  of  Pain. — Testimony  l^  phjrsicians  and 
others  of  expressions  of  pain  by  plamtiff  held  admis- 
sible.   Railway  Co.  v.  Wade 360 

41.  Failure  of  Proof. — See  ''Criminal  Law." 

42.  Failure  to  Limit. — ^Where  evidence  competent  as  to 
only  one  codefendant  is  admitted  over  the  objection  of 
other  codef endants,  the  court's  failure  to  limit  its  ap- 
plication is  not  error  where  the  objecting  defendants 
do  not  request  such  limitation.  Sweet  v.  Savings 
Bank 47 

43.  Failure  to  Testify.— See  No.  36. 

44.  Forcible  Detainer. — See  Nos.  9,  109. 

45.  Forfeiture  of  Right  of  Way. — See  "Railroads.'' 

46.  Fraud. — ^In  a  suit  to  avoid  a  written  contract  on  the 
ground  of  fraud  parol  evidence  is  admissible.  Insur- 
ance Co.  V.  Johnson 667 

47.  Rulings  upon  evidence  offered  in  an  action  on 

a  lost  note  of  a  deceased  maker,  where  there  was  a  de- 
fense of  fraud,  discussed.    Haines  v.  Goodlander 187 

48.  Parol  testimony  is  competent  for  the  purpose 

of  proving  fraud  and  misrepresentation  in  procuring 
the  execution  of  a  promissory  note,  where  fraud  is 
pleaded  as  a  defense.    Deming  v.  Wallace 291 

49.  One  signing  an  instrument  which  he  did  not 

read  is  not  estopped  to  deny  fraud  in  the  execution 

of  the  contract.    Id 294 

50. In  an  action  on  a  lost  note  of  a  deceased 

maker,  proof  that  plaintiff  was  financially  anbar- 
rassed  ai  the  time  the  note  was  claimed  to  have  been 
given  was  properly  received.    Haines  v.  Goodlander, .  183 

51.  To  prove  her  financial  ability  to  make  a  loan, 

plaintiff  offered  to  show  that  she  had  proposed  to  i>ay 

54— 78  KAN. 
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a  large  indebtedness  but  that  paymait  was  declined. 
This  was  a  self-serving  declaration  and  inadmissible. 
Id 184 

52. In  a  proceeding;  to  foreclose  a  tax  lien  the  dis* 

trict  court  shall  investi^te  what  taxes  have  been  le- 
gally assessed,  and  an  increment  to  taxes  occasioned 
by  a  frauduittit  valuation  should  be  eliminated. 
Whitney  v.  Morton  C<mnty 502 

53.  Oeneral  Denial. — See  ''Answer." 

54.  Qrand  Jurors. — The  statute  prohibiting  grand  jurors 
from  disclosing  evidence  given  before  them  or  the 
name  of  any  witness,  except  when  lawfully  required 
to  testify,  is  not  limited  by  the  statute  which  permits 
such  evidence  in  certain  cases.  The  StaU  v.  Camp- 
beU  689 

55. Grand  jurors  may  testify  to  what  passed  be- 
fore them  when,  after  the  purpose  of  secrecy  imposed 
by  the  common  law  and  the  statutes  has  been  ^ected, 
such  disclosure  is  necessary  to  furdier  justice  or  pro- 
tect public  or  individual  ri^ts.    Id 689 

56.  Hearsay.— See  Nos.  25»  40,  80,  81, 117. 

57.  Imnninity  of  a  Witiiess.--See  No.  130. 

58.  Intent  in  Receiving  Money. — See'^CRiMlNAL  Law,"  6. 

59.  Intention — Conveyance. — ^If  a  private  owner  grant 
land,  bounding  it  upon  a  river,  the  presumption  that 
it  carries  titlje  as  tar  as  he  owns  is  rebuttable^  the 
^estion  being  one  of  intention;  and  when  the  inten- 
tion is  ascertainable  from  the  record  of  a  proceeding, 
or  the  face  of  an  instnmient,  other  evidence  is  inad- 
missible.   Fowler  v.  Wood, 518 

60.  Journal  Entry. — Parol  evidence  is  sufficient  to  prove 
that  a  record  of  a  judgment  is  erroneous.  Martm^ 
dale  V,  Battey 92 

61.  Judgment  Debtor.-— See  No.  104. 

62.  Judicial  Notice. — The  courts  will  take  judicial  notice 
of  the  meaning  of  the  words  "f .  o.  b.  cars.**  Hurst  v. 
Manufacturing  Co 426 

63.  This  court  has  no  judicial  knowledge  of  how 

much  flour  may  be  extracted  from  different  grades  of 
wheat.    Ehraam  v,  Jackman 446 

64. The  courts  will  take  notice  without  proof  that 

a  municipality  is  a.  city  of  the  second  class,  where  it 
has  been  made  such  under  the  statute  by  a  public 
proclamation  issued  by  the  governor.  The  State  v. 
Ricksecker 496 

65.  Judicial  notice  taken  that  Kansas  Citsr  is  now 

the  only  city  in  Kansas  having  over  50,000  inhabit- 
ants.   Parker-Washington  Co.  v.  Kansas  City 726 

66.  Malicious  Prosecution. — The  failure  of  a  party  to 
secure  release  upon  his  own  recognizance  did  not 
prove  conclusively  that  he  attached  small  importance 
to  his  arrest  or  deprive  him  of  the  riffht  to  damages 
on  the  ground  that  he  did  not  consiaer  himself  In- 
jured.   Keynolds  v.  Dunlap 759 
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67.  Market  Valoe.— See  Nos.  77,  78. 

68.  Misrepresentations. — See  No.  48. 

69.  Motion  to  Strike  Out.— See  No.  111. 

70.  Negligence.— See  Nos.  14,  15,  106. 

71.  Newly  Discovered. — A  letter  corroborating  what  de- 
fendant had  preyiously  sworn  to  could  not  have  been 
material  to  disprove  the  charge  of  bribery.    The  State 

V.  Campbell 719 

72.  Objection  to  Evidence  (See,  also.  No.  42).— It  is  not  ^ 
necessarjr  to  file  a  motion  for  a  new  trial  before  bring- 
ing to  this  court  for  review  a  decision  granting  a  mo- 
tion for  judgment  upon  the  pleadings  and  the  oi>ening 
statement  of  counsel  and  sustaining  an  objection  to 
the  introduction  of  evidence.    Wagner  v,  RoAlway  Co,,  288 

78.  An  objection  by  a  contestee  to  the  counting 

of  ballots  because  they  have  not  been  legally  pre- 
served is  an  objection  to  evidence  only  and  need  not  be 
pleaded  in  th6  contestee's  answer.  Moorhead  v.  Ar- 
nold    132 

74. When   an   objection   to   the   introduction   of 

evidence  under  the  pleadings  is  sustained  there  can  be 
no  investiffation,  much  less  determination,  of  the 
issues  of  met,  and  a  motion  for  a  new  trial  is  not 
necessary.    Wagner  v.  Railway  Co 285 

75.  A  petition  to  recover  an  amount  agreed  upon 

after  the  dissolution  of  a  partnership  held  sufficient. 
Buriey  v.  Brown 780 

76.  Offer  of  Proof. — See  "Practice,  District  Court." 

77.  Opinion. — Where  witnesses  who  were  not  qualified 
to  testify  to  market  value  were  permitted  to  do  so 
the  court  properly  withdrew  their  testimony  from 
the  jury.    Detnample  v.  Irrigation  Co 56 

78.  The  opinion  of  a  qualified  witness  as  to  the 

value  of  the  land  was  properly  admitted.    Id 56 

79.  The  opinion  of  a  witness,  duly  qualified,  as  to 

the  effect  upon  persons  and  buildings  of  the  explosion 
of  dynamite  within  certain  distances  is  proper  to  be 
considered  in  a  suit  for  an  injunction.     Remaberg 

V.  Cement  Co 66 

80.  A  physician  may  not  give  his  conclusions  as 

to  the  permanency  of  an  injury  based  partially  on 
the  history  of  the  injury  derailed  to  him  by  the  pa- 
tient or  others  and  nartially  on  his  own  examination. 
Betterment  Co.  v.  Keevee 107 

81.  A  physician  may  testify  to  the  condition  of 

the  patient  as  he  found  him,  wnether  suffering  from 
pain,  and  to  utterances  or  exclamations  of  pam,  and 
ne  may  also  give  the  patient's  statement  as  to  the 
location  of  the  pain  causing  such  exclamations.    Id.. .  118 

82.  A  witness  who  admits  that  he  does  not  know 

the  amount  of  certain  checks  should  not  be  allowed  to 

:ive  his  estimate,  as  a  judicial   finding  cannot  be 
Eised  upon  mere  conjecture.    Haines  v.  Croodlander,  183 
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83.  Oral  Agreement. — Before  specific  performance  of  a 
parol  agn^eement  to  convey  lands  will  be  enforced  the 
facts  relied  upon  must  be  established  by  clear  and 
satisfactory  proof.    Baldivin  v.  Baldwin 46 

84.  Ownership. — Redemption  from  a  tax-deed  holder  and 
'  directing  him  to  quitclaim  to  the  legal  owner  did  not 

conclusively  prove  that  defendant  was  not  the  owner. 
Hall  V.  Davidson 88 

85.  Parol.— See  Nos.  23-25,  46,  48,  59,  60. 

86.  Peaceable  Entry.— See  No.  9. 

87.  Perjury. — ^A  mortgage  given  before  final  proof  does 
not  stand  in  the  way  of  the  claimant's  honest  oatii 
upon  final  proof.    Stark  v.  Morgan 463 

88.  Physician.— See  Nos.  40,  80,  81. 

89.  Plaintiff's  Financial  Condition.— See  Nos.  50,  51. 

90.  Pleading.— See  "Petition,"  6-8. 

91.  Presumption  as  to  Agency. — See  No.  7. 

92.  Presumption  as  to  Tax  Deed. — ^Where  a  tax  deed 
has  been  recorded  more  than  five  years  before  it  is 
attacked,  all  presumptions  are  in  favor  of  the  r^:u- 
larity  of  the  prior  tax  proceedings.    Gibson  v.  TrisTer,  897 

93.  Presumption  as  to  Title  Conveyed. — See  No.  59. 

94.  Presumption  Based  upon  Another. — See  No.  106. 

95.  Presumption  of  Qood  Character. — See  No.  12. 

96.  Presumption  of  Notice. — Common  carriers  are  sap- 
posed  to  take  notice  of  such  natural  events  as  are 
familiar  to  ordinary  people.  Railivay  Co.  v.  Imple- 
ment Co 295 

97.  A  carrier  deemed  to  have  had  notice  that  ma- 
chines consigned  were  for  immediate  sal^  and  that  a 
delay  in  ddivery  until  after  the  thrashing  season 
would  defeat  the  purpose  of  the  shipment.    Id 295 

98. The  character  of  the  shii)ment  required  the 

carrier  to  transport  the  cattle  with  reasonable  dis- 
patch.   Railway  Co.  v.  Poole 469 

99.  Presumption  of  Ownership. — The  consignee  is  al- 
ways presumed  to  have  the  necessary  ownership  to 
sue  in  conversion  until  the  contrary  is  shown.  Rculn 
way  Co.  V.  Implement  Co 299 

100.  Privileged  Communication. — ^A  publication  by  a 
client  of  a  privileged  communication  released  the 
attorney  from  the  confidential  relation  he  bore  to  it. 
In  re  Bumette 610 

101. Reouisites  of  a  privileged  conmiunication  from 

a  client  to  his  attorney  prescribed.    In  re  Elliott 151 

102. An  answer  prepared  by  an  attorney,  havinff 

been  published  by  the  client,  was  not  a  con^dentiiu 
communication.    Id 151 

103.  Privilege  of  a  Witness.— See  Nos.  127, 128, 130. 

104.  Proceeding  in  Aid  of  Execution. — ^Absence  of  a 
judgment  debtor  in  a  proceeding  in  aid  of  execution 
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does  not  preclude  the  examination  of  other  witnesses 
nor  prevent  the  judi^e  from  making  a  proper  order. 
Honce  v.  Schram 369 

105. One  testifying  under  a  subpoena  in  a  proceed- 
ing in  aid  of  execution,  who  is  not  made  a  party  and 
does  not  intervene  to  claim  the  property,  is  not  bound 
by  the  order  and  may  afterward  litigate  his  rights. 
Id 368 

106.  Rebuttal  of  Contributory  Negligence. — In  a  per- 
sonal-injury case,  where  the  inference  of  contribu- 
tory negligence  seemed  justifiable,  plaintiff's  evidence 
in  rebuttal  was  not  subject  to  tne  objection  that  it 
based  one  presumption  upon  another.  ItaUway  Co,  v. 
Brickell 274 

107.  Receipt  of  Money. — See  "Criminal  Law,"  7. 

108.  Review. — See  "Practice,  Supreme  Court." 

109.  Riglit  to  Possession. — Evidence  of  title,  lesal  or 
equitable,  may  be  received  in  an  action  of  forcible  de- 
tainer when  necessary  to  determine  the  right  to  pos- 
session.   Dineen  v,  Olson 379 

110.  Secondary. — See  No.  59. 

111.  Seduction. — Evidence  that  after  a  contract  to  marry 
had  been  made  the  man  seduced  the  woman  may  be 
considered  by  the  jury  in  aggravation  of  the  damages 
for  a  breach  of  the  contract,  and  should  not  be 
stricken  out.    Sramek  v.  Sklenar 450 

112.  Selff-serving  Declarations. — See  No.  51. 

113.  Special  Findings. — See  "Jury  and  Jurors." 

114.  Statements  before  a  Grand  Jury. — See  Nos.  127, 
128. 

115.  State's  Evidence. — In  a  prosecution  for  incest  it  is 
not  a  good  plea  in  bar  or  a  ground  for  quashing  the 
information  that  the  action  against  the  woman  has 
been  dismissed  for  the  purpose  of  making  her  a  wit- 
ness for  the  state.    The  State  v.  Learned 328 

116.  SuflBciency. — See  "Practice,  Supreme  Court,"  41, 
42,44-46. 

117.  Summary  of  Accounts. — Where  accounts  are  volumi- 
nous or  complicated  the  testimon^r  of  a  competent  wit- 
ness who  has  made  an  examination  and  summary  of 
them  may  ordinarily  be  received  if  the  original  would 

be  competent.    Haines  v.  Goodlander *. . .   184 

118.  Threats  of  Deceased. — Threats  of  deceased  against 
defendant's  brother,  not  involving  defendant,  prop- 
erly excluded.    The  State  v.  Roupetz 668 

119. Statements  by  deceased  that  defendant  would 

have  to  walk  over  his  dead  body  before  defendant 
should  have  any  of  his  mother's  property  was  not  a 
threat,  and  under  the  circumstances  its  exclusion  was 
not  error.    Id 666 

120.  Title  as  Trustee.— The  fact  that  a  draft  charged  to 
have  been  fraudulently  obtained  was  made  payable  to 
defendant  "for  the  use  of"  the  person  alleged  to  have 
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been  defrauded  did  not  conclusively  show  that  the  de- 
fendant acquired  title  to  it  only  as  a  trustee.  The 
State  V.  Wilson. 335 

121.  Tolling  the  SUtute.— Letters  attached  to  a  petition 
in  a  foreclosure  suit^  alleged  to  have  been  written  by 
one  of  the  makers  of  the  note  to  the  payee,  held  to  be 
a  vrima  facie  adknowledgment  of  the  debt  so  as  to 
toll  the  statute  of  limitations.    Disney  v.Healey 326 

122.  Transactions— Deceased  and  Third  Persons. — See 
No.  25. 

123.  Variance. — In  a  prosecution  for  obtaining  money  by 
false  pretenses,  where  property  sold  as  -  clear  was 
mortgaged,  proof  of  a  mortgage  ^v^i  for  $13366.80, 
the  amount  stated  in  the  information  being  $13,336.80, 
was  not  a  fatal  variance.    Tfie  State  v.  Wusan 335 

124.  In  such  a  prosecution  the  allegation  of  the  in- 
formation that  the  mortgage  had  beoi  by  the  mort- 
intgee  assigned  to,  and  was  owned  bv,  a  bank  and  one 
Haz  was  sustained  by  the  proof.    Id. 335 

12^.  — In  such  a  prosecution  the  proof  of  a  mortgage 

given  for  $13,3^6.80,  the  amount  stated  in  the  in- 
formation being  $13,3^6.80,  is  not  a  fatal  variance. 
Id 335 

126.  In  such  a  prosecution  the  allegation  of  the 

information  that  the  mortgage  had  been  by  the  mort- 

Sigee  assigned  to,  and  was  owned  by,  a  h&nk  and  one 
ax  was  sustained  by  the  proof.    Id.. 335 

127.  Voluntary  or  Involuntarj^. — Stat^nents  by  a  defend- 
ant in  a  criminal  action  in  denial  of  guilt  before  a 
grand  jury  are  not  confessions  within  the  rule  r^ 
quiring  them  to  have  been  made  vc^untarily  before 
they  are  competent  evidence  against  him.    The  State 

V.  Campbell 688 

128. Testimony  before  the  grand  jury  in  obedience 

to  a  subpoena  is  not  involuntary.  He  may^  refuse  to 
give  answers  which  tend  to  incriminate  him,  and  by 
the  failure  to  exercise  his  privilege  his  statements 
become  voluntary.    Id 688 

129.  Voluntary  statements  made  by  a  defendant, 

which  do  not  tend  to  establish  his  guilt  but  are  ex- 
culpatory, are  competent  evidence  against  him  as  ad- 
missions of  a  party.    Id 689 

130. One  in  attendance  u^n  a  federal  court  in  a 

county  other  than  that  of  his  residence,  either  as  a 
party  or  as  a  material  witness,  although  not  under 
subpoena,  is  exempt  from  the  service  of  a  summons  in 
an  action  brought  in  that  county.  Underwood  v. 
Fosha 408 

131.  Withdrawal.— See  "Practice,  I>istrict  Court." 

EXCESSIVE  VERDICT— See  "Damages." 

EXECUTION  OF  A  WRITTEN  INSTRUMENT  —  See 
"Answer,"  23,  24;  "Estoppel  and  Waiver,**  7; 
"Wills,"  5,  6. 

EXECUTION  (PROCEEDING  IN  AID  OF)— See  "Judg- 
ments." 
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EXECUTIONS— See  "Judicial  Sales,"  10,  12. 
EXECUTORS  AND  ADMINISTRATORS: 

1.  Administrator's  Sale. — See  "Judicial  Sales.'' 

2.  Assets  off  Estate. — ^Where  one  lends  money  upon 
notes  secured  by  mortgages  on  real  estate,  which 
notes  and  mortftigeB  be  retains  in  his  possession,  they 
are  assets  of  his  estate  upon  his  death  although  made 
payable  to  a  third  person.    Hanrion  v.  Hanrion 25 

3.  Ciiild's  Claim  ffor  Services.— See  "Contracts," 
64-67. 

4.  Conducting  Decedent's  Business. — In  the  absence  of 
.    a  testamentary  direction  an  administrator  of  the  es- 
tate cannot  carry  on  the  business  of  the  decedent,  and 
if  he  does  so  without  authority^  he  will  be  personally 
bound  for  the  contracts  of  the  business.     Campbell 

V.  FcLXon OT5 

5.  Lost  Note— Deceased  Malcer. — See  "NfiGoriABiJi  In- 
struments." 

6.  Parties. — General  creditors  are  not  proper  parties 
to  partition  proceedings  by  heirs,  ana  the  acDninis- 
trator  should  not  be  joined  unless  under  exceptional 
circumstances.    O^Keefe  v.  Behrens 480 

7.  Personal  Contracts  off  Testator. — A  contract  held 
to  have  created  a  personal  relation  which  was  dis- 
solved by  the  death  of  one  of  the  parties,  and  did  not 
bind  the  administrator  of  the  estate.  CampbeU  v. 
Faaon 675 

8.  Personal  Liability.— See  No.  4. 

9.  TestamenUry  Trust — See  **WiLLS." 
EXECUTORY  CONTRACT— See  "Contracts." 
EXEMPLARY  DAMAGES— See  "Damagbs,"  108. 
EXEMPTION  FROM  PROCESS— See  "Evidbncb,"  130. 
EXEMPTIONS — See  "Homesteads  and  Exemptions." 
EXPENSES— See  "Damages." 

EXPERT  TESTIMONY— See  "Evidbncb." 
EXPRESSIONS  OF  PAIN— See  "Evidence." 


FACE    TO    FACE   (WITNESS)— See    "Constitutional 

Law." 
FAILURE    OF   CONSIDERATION  —  See   "Mortgaots;" 

"Contracts,"  10. 

FAILURE  TO  LIMIT  EVIDENCE— See  "Evidence." 

FAILURE  TO  PLEAD  ESTOPPEL— See  "Practice,  Su- 
preme  Court." 

FAILURE  TO  SUMMON— See  "Jury  and  Jurors." 

FAILURE  TO  TESTIFY— See  "Evidence." 

FAMILY  RELATION  — See  "Contracts,"  64-67 :  "Dam- 
ages,"  73,  75,  87-89,  105;  "Parties,"  15;  "Husband 
AND  Wife." 
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FEES  AND  SALARIES— See  "Agency,"  8-15;  "Attob- 
NBYS,"  33,  84;  "Monopolies,"  2-4;  "Office  and  Offi- 
cers," 26. 

PILING  OP  TRANSCRIPT  — See  "Practicb,  Supreme 
Court." 

PILING  SEPARATE  PETITIONS— See  "Practice,  Dis- 
trict Court." 

PINAL  DETERMINATION— See  "Petition,"  80,  81;  "De- 
murrer," 15-17. 

PINAL  PROOP — See  "Homesteads  and  Exemptions." 

FINDINGS  OP  PACT— See  "Practice,  Supreme  Court;" 
"Jury  and  Jurors,"  16-24. 

PIRE-INSURANCE— See  "Insurance." 

"P.  0.  B.  CARS"— See  '^Contracts." 

PORCIBLE  ENTRY  AND  DETAINER: 

1.  Action  in  Name  of  Another. — See  No.  7. 

2.  Evidence  off  Peaceable  Entry. — In  an  action  of  forci- 
ble entry  and  detainer,  where  defendant  claimed  he 
entered  peaceably,  with  plaintiffs'  verbal  permission, 
a  bond  for  a  deed  executed  bv  plaintiffs  was  admis- 
sible to  show  the  character  of  defendant's  entry  and 
possession.    West  v.  Comeaux 271 

8.  Evidence  off  Title. — Evidence  of  title,  lesal  or  equi- 
table, may  be  received  in  an  action  of  forcible  de- 
tainer when  necessary  to  determine  the  right  to  pos- 
session.   Dineen  v.  Olson. 879 

4.  Findings  and  Verdict. — In  an  action  of  forcible  entry 
and  detainer  the  special  finding  did  not  autiiorize  a 
judgment  in  favor  of  the  plaintiff.    West  v.  Comeaux,  272 

5.  Jurisdiction. — It  was  held  that  a  justice  of  the  peace 
had  jurisdiction  in  an  action  of  forcible  detainer 
against  one  who  had  entered  into  the  possession  of 
land  under  a  contract  which  had  become  forfeited. 
Dineen  v,  Olson 879 

6. If  the  defendant  had  any  equitable  rights  they 

could  be  adjusted  in  a  subsequent  proceeding.    Id....  387 

7.  Real  Party  in  interest. —  One  who  as  attorney 
brought  unlawful  detainer  in  another's  name  held 
estopped  to  deny  that  the  nominal  plaintiff  was  the 
real  party  in  interest  and  entitled  to  .settle  the  liti- 
gation, although  defendant  had  notice  that  the  attor- 
ney claimed  to  be  himself  entitled  to  possession.  Ed- 
wards V.  Sourbeer 224 

PORECLOSURE— See  "Mortgages;"  "Taxation,"  8-11. 

POREIGN  CORPORATIONS— See  "Corporations." 

FOREIGN  LAW — See  "Limitation  of  Actions,"  4. 

PORPEITURE — See  "Schools  and  School-land;"  "Con- 
tracts;" "Rahjioads;"  "Criminal  Law;"  "Office 
AND  Officers,"  25. 

PORMER  DECISION— LAW  OP  THE  CASE— See  "Prac- 
tice, Supreme  Court." 
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FORMER  JEOPARDY— See  "Criminal  Law." 
FORNICATION— See  "Criminal  Law.*' 
•^FOR  THE  USE  OF"— See  "Words  and  Phrases." 
FRATERNAL  INSURANCE— See  "Insurance." 
FRAUD: 

1.  DismisMl  of  Suit.— See  "Attorneys,"  84. 

2.  Dispossession  of  Tax-deed  Holder. —  See  "Taxa- 
tion." 

8.  Evidence. — See  "EJvidence." 

4.  Obtaining  Money  by  False  Pretenses. — See  "Crimi- 
nal Law." 

5.  Oral  Agreement. — In  a  suit  to  enforce  a  parol  agree- 
ment to  convey  land,  where  possession  is  relied  upon 
as  part  performance,  the  character  of  the  possession  is 
of  the  greatest  importance.  It  must  be  notorious,  ex- 
clusive, continuous,  and  in  pursuance  of  the  con- 
tract.   Baldunn  v.  oaldunn 39 

6. An   instruction   that   plaintiff  is  entitled  to 

recover  if  he  has  proved  that  he  was  placed  in  pos- 
session of  the  land  under  the  contract  held  insufficient 
under  the  conceded  facts.    Id. 89 

7. Before  specific  performance  of  a  parol  agree- 
ment to  convey  lands  will  be 'enforced  tne  facts  re- 
lied upon  must  be  established  by  clear  and  satis- 
factory proof.    Id, 46 

8. An  objection  that  the  defense  of  the  statute 

of  frauds  was  not  properly  pleaded,  raised  for  the 
first  time  in  this  court,  cannot  oe  r^arded  with  favor. 
Id. 41 

9. A  contract  for  the  employment  of  a  real- 
estate  agent  need  not  be  in  writing.  Long  v,  Thomp- 
son         79 

10.  Paving  Contracts. — See  "Cities  and  City  Officers," 
9,  10,  12. 

11.  Pleading.— See  No.  8. 

12.  Possession— Part  Performance. — See  Nos.  5-7. 

13.  Ouestion  off  Fact. — In  a  suit  to  avoid  a  contract  on 
the  ground  of  fraudulent  representations  a  defense 
that  the  representations  were  so  palpably  false  that 
the  plaintiff  could  not  have  be«i  mjured  thereby 
raises  a  question  of  fact.    Insurance  Co,  v,  Johnson. .  567 

14.  Representations  by  Covenantor.- See  "Convey- 
ances," 3. 

15.  Sale  off  Bank  Stock. — In  an  action  for  fraud  in  a 
sale  of  bank  stock;  where  the  court  erred  in  including 
items  in  its  computation  of  the  value  of  the  stock, 
the  amount  allowed  in  excess  of  the  actual  value  was 
not  permitted  to  stand  as  punitive  damages.    Borders 

V.  Carroll 766 

16.  Tax  Valuation. — In  a  proceeding  to  foreclose  a  tax 
lien  the  district  court  shall  investigate  what  taxes 
have  been  legally  assessed,  and  an  increment  to  taxes 
occasioned  by  a  fraudulent  valuation  should  be  elimi- 
nated.   Whitney  V.  Morton  County 502 
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FUNDS  (GENERAL)— See  "Taxation." 

FUNDS  (MISAPPROPRIATION)— See  "Damages." 

G. 

GENERAL  DENIAL— See  "Answer." 
GENERAL  FltND— See  "Taxation." 
GENERAL  LAW— See  "Constitutional  Law." 
GENERAL  VERDICT— See  "Jury  ani>  Jurors." 
GRAMMAR— See  "Statut<»y  Construction,"  3. 
GRAND  JURY— See  "Jury  and  Jurors." 
GRANTOR  AND  GRANTEE— See  "Conveyances." 
GUARANTY — See  "Suretyship  and  Guaranty." 
GUARDIAN  AND  WARD: 

1.  Application  to  Sell  Real  Estate.— A  guardimn's 
deed  will  not  be  held  void  upon  a  collate«il  attack 
merely  because  the  petition  for  leave  to  sell  real  es- 
tate does  not  affirmatively  show  the  existence  of  Uie 
conditions   which   authorize   such    sale.     Beachy   v. 

Shomber    02 

2. An  ambiguous  report  of  api^raisers,  made  in 

the  course  of  proceedings  upon  which  a  goardian's 
deed  is  based,  will  if  possible  be  given  a  construction 

that  will  uphold  the  deed.    Id 62 

3.  The  notice  required  to  be  given  to  a  ward 

of  the  hearing  of  his  guardian's  appucatioa  for  leave 
to  sell  real  estate  is  jurisdictional,  and  a  deed  made 
without  notice  is  void,  and  subject  to  collateral  at- 
tack.  Id 62 


When  the  record  shows  the  giving  of  a  notice 


to  a  ward  of  his  guardian's  application  for  leave  to 
sell  his  real  estate,  and  such  notice  is  unavailing,  it 
cannot  be  presumed  from  the  fact  that  the  sale  was 
confirmed  that  any  other  notice  was  given.    Id. 62 

5.  Appointment. — Except  as  limited  by  statute,  pro- 
bate courts  have  the  same  power  over  the  person  and 
estate  of  lunatics  that  was  formerly  possessed  by 
courts  of  chancery  under  the  common  law.  Foran  v. 
HecUy  640 

6.  In  the  absence  of  a  statute  no  notice  is  neces- 
sary to  confer  authority  upon  a  probate  court  to  ap- 
point a  guardian  for  a  lunatic  who  has  been  duly 
adjudged  to  be  a  person  of  unsound  mind.    Id. 640 

7. An  adjudication  under  section  8941,  Imdly 

had,  is  conclusive  upon  all  persons;  and  the  probate 
court  of  the  lunatic's  permanent  residoice  may  act 
thereon  the  same  as  if  such  adjudication  had  occurred 
in  that  court.    Id 638 

8.  The   authority   given  probate  courts    (G^a. 

Stat.  1901,  §  3941)  to  inquire  mto  the  sanity  of  per- 
sons in  their  county  is  a  police  regulation,  and  juris- 
diction ends  with  the  adjudication  and  commitment  or 
discharge  of  such  person.    Id, 683 
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GUARDIAN  AND  WARD— Continued: 

9. Jturisdiction  to  appoint  a  guardian  over  tht 

person  and  estate  of  a  lunatic  belongs  exclusivdy  to 
the  probate  court  of  the  county  where  such  lunatic 
has  a  permanent  residence.    Id 638 

10.  Guardian**  Deed.— See  Nos.  1-4. 

11.  Notice.— See  Nos.  1,  3,  <  6,  13. 

12.  Parent  and  Child See  "Contracts;''  "DABiAOSS," 

78,  89;  "Schools  and  School-land/'  L 

18.  Service  npon  a  Guardian. — Service  upon  a  guardian 
held  to  confer  jurisdiction  upon  a  district  court  to 
adjudicate  the  rights  of  a  lunatic  in  a  foreclosure  pro- 
ceeding.   Foran  v.  Healy , 688 

H. 

HACK  LINES— See  "Dab«ages,"  103-105. 

HEARSAY— See  "Evidence." 

HEIRS — See  "Descents  and  Distributions;"  "Wills." 

HIGHWAYS: 

1.  Alteration. — A  defective  statement  of  the  change 
prayed  for  will  not  render  void  a  petition  for  the  al- 
teration of  a  public  road,  where  the  purpose  of  the 
petition  can  be  gathered  from  the  language  used. 
iVisner  v.  Barber  Ccnmty 324 

2.  Defective. — A  judgment  awarding  damages  to  par- 
ents for  the  death  of  a  child  caused  by  a  defective 
highway  affirmed.    MorriU  Township  v.  FletchaU 787 

3.  The   plaintiffs  were   entitled  to  their  costs 

althou£[h  they  had  not  presented  tiieir  claim  to  the 
township  board  before  beg^ning  the  action.    Id 787 

4.  Subway  Cressing. — See  "RAiiiu>ADS,"  59,  60. 
HOMESTEADS  AND  EXEMPTIONS: 

1.  "Alienation." — A  mortgage  in  this  state,  being 
merely  security  for  a  debt,  convesrs  no  title  and  is  not 
an  "alienation^  within  the  meaning  of  the  statutes  of 
the  United  States.    Stark  v,  Morgan 458 

2.  A  mortgage  made  by  a  homestead  claimant 

prior  to  final  pro^,  for  any  purpose  not  intended  to 
transfer  title  in  evasion  of  the  statute,  is  not  void  nor 
contrary  to  law.    Id 458 

8. Such  a  mortgagor,  after  acquiring  title  from 

the  government,  will  be  estopped  from  defeating  the 
enforcement  of  the  mortgage  lien.  His  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee,    /a . . . . .  453 

4.  Final  Proof. — A  mortgage  given  before  final  proof 
does  not  stand  in  the  way  of  the  claimant's  honest 
oath  upon  final  proof.    Id 468 

5.  Food  for  Stock. — The  statute  exempting  to  the  head 
of  a  family  necessary  food  for  exempt  stock  does  not 
entitle  him  to  claim,  in  the  absence  of  food  for  stock, 
wheat  to  be  sold  to  purchase  such  food.    Voea  v.  GoaSy  120 

6.  Mortgage.— See  Nos.  1-3. 

7.  Refusal  of  Wife  to  Convey.— See  "Agency,"  10, 11. 
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HUSBAND  AND  WIFE: 

1.  Alienation  of  Homestead. — See  "Homesteads  and 
Exemptions,"  1-8. 

2.  Consent  to  a  Will.— See  **WiLLS." 

3.  Exemptions. — See  ''Homesteads  and  Exemptions,'' 
5. 

4.  Injury  to  Wife. — Where  a  wife  was  injured  in  her 
means  of  support  by  an  act  committed  by  her  intoxi> 
cated  husband,  the  person  who  furnished  the  liquor 
held  liable  to  her  in  damages.    Zibold  v.  Reneer 812 

5. The  statute  authorizes  a  recovery  for  both 

proximate  and  remote  injuries.    Id 812 

6. An  allegation  in  her  petition  that  her  husband 

had  been  convicted  of  murder  in  the  first  degree  was 
not  conclusive  that  he  was  not  intoxicated  when  he 
committed  the  homicide.    Id 812 

7. Persons  engaged  in  a  business  prohibited  by 

law,  which  enriches  them  and  makes  paupers  and 
criminals  of  others,  have  no  complaint  against  a  lib- 
eral construction  of  a  statute  to  make  them  respon- 
sible in  damages  to  those  injured  as  a  result  of  the 
illegal  traffic.    Id 318 

8.  Intoxicating  Liquors. — See  Nos.  4-6. 

9.  Marriage  Contract. — In  an  action  for  breach  of 
promise  to  marry,  it  was  not  error  to  deny  a  motion 
to  strike  out  evidential  facts  pleaded  in  aggravation 

of  damages.    Sramek  v,  SkUnar 450 

10. Even  if  such  facts  are  redundant  and  sur- 
plusage, and  could  be  proved  without  being  pleaded, 
it  is  within  the  discretion  of  the  court  to  strike  out 
or  retain  them.    Id 450 

11.  Evidence  that  after  a  contract  to  marry  had 

been  made  the  man  seduced  the  woman  may  be  con- 
sidered by  the  jury  in  aggravation  of  the  damag^  for 
a  breach  of  the  contract,  and  should  not  be  stricken 
out.    Id 450 

12.  A  promise  to  marry  in  consideration  of  con- 
sent to  sexual  intercourse  is  unenforceable.    Id 452 

13.  Married  Woman's  Contract. — ^In  Kansas  coverture 
affords  no  ground  for  declaring  invalid  a  married 
woman's  contract,  even  although  she  possesses  no 
separate  estate  or  separate  trade  or  business.  Har- 
rington V.  Lowe 1 

14.  Refusal  of  Wife  to  Convey.— See  "Agency,"  10, 11. 

15.  Testamentary  Trust. — See  "Wills." 

I. 

IDENTITY  OF  BALLOTS— See  "Elections." 
ILLEGAL  AGREEMENT— See  "Contracts." 

ILLEGAL  INCREMENT  TO  TAXES  — See  "Taxation," 

11. 
IMMUNITY  PROM  PROCESS— See  "Evidence." 

IMPLICATION   (REPEAL  BY)— See  "Statutory   Con- 
struction." 
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IMPLIED  CONDITION— See  "Contracts." 

IMPROVEMENTS  (PUBLIC)  -See  '^Cities  and  City  Of- 
ficers." 

INCEST — See  "Criminal  Law." 

INDICTMENT— See  "Criminal  Law." 

INDORSEMENT  (RESTRICTIVE)— See  "Negotiable  In- 
struments." 

INFORMATION— See  "Criminal  Law." 

INHERITANCE — See  "Descents  and  Distributions." 

INJUNCTION: 

1.  Appropriation  of  Land. — Making  a  survey  for  a 
switch,  which  if  built  would  injure  plaintiff,  did  not 
authorize  a  temporary  injunction,  as  it  did  not  ap- 
pear that  defendant  intended  to  appropriate  the 
ground  illegally.    Hurd  v.  Railway  Co 83 

2.  Defendant  had  a  right  to  enter  plaintiff's 

ground  with  a  view  of  selecting  the  most  advan- 
tageous route.    Id 86 

3.  Mere  apprehension  or  a  possibility  of  wrong 

and  injurv  is  ordinarily  not  enough  to  warrant  an  in- 
junction, but  there  should  be  at  least  a  probability  of 
wrongful  action  and  irreparable  injury.    Id 84 

4.  Commencement  of  Snit. — ^Where  the  judge  and  clerk 
of  the  district  court  is  each  authorized  to  do  a  certain 
act,  and  the  authority  for  each  act  is  dependent  upon 
the  previous  action  of  the  other,  either  may  act  first. 
If  the  acts  follow  one  another  within  a  reasonable 
time  they  will  be  regarded  as  done  at  the  same  time. 
Bamett  v.  Schad 414 

5.  Constitutional  Law.— See  No.  14. 

6.  Connty  Commissioners. —  See  "Office  and  Offi- 
cers," 8,  9. 

7.  Determination  of  tlie  Merits. —  To  determine 
whether  plaintiff  was  entitled  to  a  preliminary  in- 
juinction  matters  were  necessarily  considered  which 
would  be  involved  in  a  final  consideration  of  the 
case.    Hurd  v.  Railway  Co 88 

8.  Dissolution. —  A  district  judge  at  chambers  has 
power  to  dissolve  a  restraining  order  granted  by  a 
probate  judge.    Id 88 

9.  Jurisdiction. — A  suit  to  enjoin  the  closing  of  an 
undergrade  crossing  of  a  railroad  operates  in  per- 
aonam,  and  is  not  one  of  those  required  to  be  brought 
in  the  countjr  in  which  the  subject  of  the  action  is 
situated.    Railway  Co,  v.  Wynkoop 590 

10.  This  is  not  an  action  to  recover  real  property, 

nor  for  the  determination  of  an  interest  therein,    /d.,  592 

11.  Nuisance. — ^Whether  the  storing  of  dsrnamite  is  a 
nuisance  by  reason  of  inappropriate  location  held  to 

be  a  question  of  fact.    Remsberg  v.  Cement  Co 66 

12.  Facts  tending  to  show  that  such  business  was 

being  located  in  unnecessarily  close  proximity  to  a 
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public  highway  frequently  traveled  by  plaintiffs,  and 
to  the  building  of  plaintiffs,  are  proper  allegations 
in  a  suit  to  enjoin  such  business  as  a  nuisance.    Id...     66 

13.  The  opinion  of  a  witness,  duly  qualified,  as  to 

the  effect  upon  persons  and  buildings  of  IJie  explosion 
of  dynamite  within  certain  distances  is  proper  to  be 
considered  in  a  suit  for  an  injunction.    Id 66 

14. A  statute  held  not  multifarious  because  it 

deals  with  injunctions  in  respect  to  such  diverse  mat- 
ters as  taxation,  improvident  public  contracts,  and 
nuisances.    The  State  v.  TibHts 488 

15.  Parties. — In  a  suit  to  enjoin  a  sheriff  from  selling 
real  estate  under  an  execution  issued  on  a  money 
judgment  the  judgment  creditor  is  a  proper  but  not 

a  necessary  i»rty.    Bamett  v,  Schad, 414 

16.  Petition.— See  No.  la. 

17.  Possibility  of  Injury.— See  Nos.  1-3. 

18.  Public  Improveaients. — ^When  a  petition  for  public 
improvements  purports  to  have  the  requisite  numJber 
of  sicpers,  and  a  landowner  files  a  written  protest, 
and  the  mayor  and  council  consider  the  petition  and 
protest  and  order  the  improvements  macre,  Uieir  ac- 
tion is  a  conclusive  determination  of  the  sufficiency 

of  the  petition.    Railroad  Co.  v.  Kansas  City 571 

19. Such  landowner  cannot  question  the  validity 

of  the  proceedings  in  a  suit  to  enjoin  tiie  assessmaits 
unless  such  suit  is  bnmght  within  thirty  days  from 
the  time  the  amount  of  the  assessment  is  ascertained. 
Id 571 

20.  Review. — An  order  vacating  a  temporary  injunction 

is  reviewable.    The  State  v,  Tibhits 495 

21.  Storing  of  Dynamite.— See  Nos.  11-13. 

22.  Temporary. — See  No.  20. 

23.  Time  for  Allowing  Order. — See  No.  4. 

24.  Time  for  Issuing  Summons. — See  No.  4. 

25.  Use  of  Party  Wall. — When  there  is  a  dispute 
whether  a  building  stands  wholly  upon  land  of  its 
owner,  who  is  in  peaceable  possession,  he  may  main- 
tain injimction  to  prevent  the  adjoining  proprietor 
from  usine  a  wall  as  a  party  wall  until  the  latter  has 
established  his  right  thereto  in  proceedings  brought 
for  that  purpose.    Mathia  v,  Strunk 595 

INJURIES  (PERSONAL)— See  "Damages." 

INJURY  BY  FIRE— See  "Raiihoads." 

INJURY  BY  TRESPASSING  CATTLE— See  "DABiAGES." 

INJURY  (POSSIBILITY  OF)— See  "Injunction." 

INJURY  TO  STOCK  IN  TRANSIT— See  "Raimwads." 

INJURY  TO  WIFE— See  "Damages." 

IN  PARI  DELICTO— See  "Contracts,"  42,  43. 

INSANE  PERSONS— See  "Guardian  and  Ward." 

INSTRUCTIONS — See  "Practice,  District  Court." 
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INSURANCE: 

1.  Ap^Ilcatioa  for  Membership. — See  Nos.  10, 11. 

2.  Beneficiary  Certificates.— See  Nos.  10,  11. 
8.  Cliafige  in  Interest. — See  Nos.  6-8. 

-    4.  Constltatienal  Provision.— See  Nos.  10»  11. 

5.  Contract  to  Convey  Property. — See  Nos.  7,  8. 

6.  Fire. — The  word  "interest"  in  a  clause  forfeiting  an 
insurance  policy  for  any  change  in  "interest,  title  or 
possession*^  applies  only  where  the  insured  owns  and 
insures  an  interest  less  than  title.  Gamer  v.  Inaur- 
ance  Co 127 

7. Where  the  insured  owns  the  title  to  the  prop- 
erty insured,  and  makes  an  executory  contract  to  con- 
vey it,  no  chan£[e  has  taken  i>lace  in  interest,  title  or 
possession  within  the  meaning  of  such  forfeiture 
clause.   Id 128 

8. A  party  pleading  a  forfeiture  must  make  it 

clear  that  a  forfeiture  has  taken  place;  he  cannot 
speculate  upon  what  a  court  of  equity  would  do  in  a 
given  case,  or  anticipate  its  decrees.    Id 181 

9.  Forfeiture  Clause.— See  Nos.  6-8. 

10.  Fraternal. — The  constitutional' provisions  of  a  fra- 
ternal insurance  association  relating  to  beneficiary 
certificates  constitute  a  part  of  the  contract  between 
such  association  and  its  members.  Benefit  Associa' 
turn  V.  Wood. 124 

11. A  monthly  assessment  paid  with  the  applica- 
tion for  membership  in  an  insurance  order  could  not 
be  applied  until  the  constitutional  provisions  for  ac- 
ceptance had  been  complied  with,  and  the  certificate 
had  not  lapsed.    Id. 124 

12. A  proceeding  in  error  to  reverse  a  judgment 

against  a  fraternal  oenefit  association  must  be  com- 
menced within  sixty  days  after  the  rendition  of  the 
judgment.    Daughters  of  Justice  v.  Svnft 255 

18. If  no^  appeal  be  taken,  and  the  judgment  be 

not  paid,  an  action  of  ouster  will  lie' against  the  asso- 
ciation.   Id 257 

14.  The  limitation  of  the  time  within  which  fra- 
ternal beneficiary  associations  may  appeal  from  a 
judgment  to  six^  days  after  its  rendition  does  not 
deprive  such  associations  of  the  "equal  protection  of 
the  laws,**  although  other  litigants  have  one  year 
within  which  to  perfect  an  appeal.    Id « 255 

15.  Equal  protection  is  secured  if  the  law  oper- 
ates alike  on  all  of  the  same  class,  provided  the  clari- 
fication is  not  arbitrary  or  unreasonable  and  arises 
out  of  the  business  engaged  in  or  the  peculiar  man- 
ner in  which  it  is  conducted.    Id 259 

16. The  constitution  does  not  require  the  same 

law  to  be  applied  to  two  distinct  classes.    Id 250 

17.  A     fraternal-insurance     corporation     whose 

charter  does  not  expressly  authorize  it  to  issue  notes 
has  no  implied  power  to  do  so  when  such  authority  is 
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unnecessanr  to  the  exercise  of  power  given  or  to  ac- 
complish the  corporate  purposes.  Scott  v.  Banker^ 
Union   675 

18.  Every  person  dealing  with  a  corporation  or 

with  its  obligations  is  bound  to  take  notice  of  the 
power  possessed  by  such  corporation  and  of  the  par^ 
pose  for  which  it  was  created.    Id 675 

19.  The  purchaser  of  a  note  executed  by  a  cor^ 

poration  not  having  the  legal  power  to  issue  such  an 
obligation  cannot  recover  thereon  from  such  nuJcer, 
even  when  the  note  is  taken  in  good  faith  and  for 
value.    Id. 676 

20. A  joint  maker  of  a  note  with  a  corporation 

which  does  not  have  the  power  to  issue  such  an  obli- 
gation may  be  liable  thereon  to  an  innoceit  holder 
thereof,  even  though  no  recovery  can  be  had  against 
the  corporation.    Id 676 

21.  Fraudulent  Representations. — See  No.  26. 

22.  Monthly  Assessments. — See  Nos.  10,  11. 

23.  Mutual  Burial  Association. — An  association  to  se- 
cure its  members  a  burial  in  consideration  of  stipu- 
lated assessments  held  to  be  an  insurance  association. 
The  State  v.  Burial  Association 179 

24.  Ouster. — See  Nos.  12,  13. 

25.  Proceeding  in  Error. — See  Nos.  12-16. 

26.  Rescission  of  Contract. — In  a  suit  to  rescind  an  in- 
surance contract  on  the  ground  of  fraudulent  repre- 
sentations, and  to  recover  money  paid  thereon,  judg- 
ment for  plaintiff  affirmed.    Ijisurance  Co,  v.  Johnson,  667 

27.  Surety  Bonds. — See  "Suretyship  and  Guaranty." 

28.  Uiira  Vires  Contract.— See  Nos.  17-20. 
INSURANCE  COMMISSIONER— See  ^'Office  and  Opfi- 

CERS." 

INTENTION— See  "Evidence,"  59;  "Criminal  Law,"  6. 
"INTEREST" — See  "Words  and  Phrases;**  "Taxation." 
INTERVENOR— See  "Judgments." 
INTOXICATING  LIQUORS: 

1.  Circumstantial  Evidence. — Before  a  Jury  is  justified 
in  convicting  upon  circumstantial  evidence  alone  the 
circumstances  proved  must  not  only  all  be  consistent 
with  the  theory  of  the  defendant's  guilt,  but  Uiey 
must  be  so  strong  as  to  exclude  any  other  reasonable 
hypothesis.    The  State  v.  Sweizewski 733 

2.  Injury  to  Wife. — Persons  engaged  in  a  business  pro- 
hibited by  law,  which  enriches  them  and  makes  pau- 
pers and  criminals  of  others,  have  no  complaint 
against  a  liberal  construction  of  a  statute  to  make 
them  responsible  in  damages  to  those  injured  as  a 
result  of  the  illegal  traffic    Zibold  v.  Reneer 818 

3.  Where  a  wife  was  injured  in  her  means  of 

support  by  an  act  conmiitted  by  her  intoxicated  hus- 
band, the  person  who  furnished  the  liquor  held  liable 

to  her  in  damages.    Id 812 
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INTOXICATING  LIQUORS— Continued: 

4.  The  statute  authorizes  a  recovery  for  both 

proximate  and  remote  injuries.    Id 812 

5.  An  allegation  in  her  petition  that  her  husband 

had  been  convicted  of  murder  in  the  first  degree  was 
not  conclusive  that  he  was  not  intoxicated  when  he 
cbthmitted  the  homicide.    Id 812 

6.  Morder. — Intoxication  is  not  of  itself  a  defense  to  a 
charge  of  murder  in  the  first  degree.    Id 820 

7.  For  a  person  to  be  too  drunk  to  entertain  an 

intent  to  kill  it  would  seem  that  he  would  have  to  be 
too  drunk  to  entertain  an  intent  to  shoot    Id 320 

INVOLUNTARY  TESTIMONY— See  "Evidence,"  127-180. 

ISLAND— See  "Watbbs  and  Water  Companies." 

ISSUES    NOT    PLEADED  — See    "Practice,    Supreme 

COUBT." 

J. 

JOINDER  OP  ACTIONS— See  "Practice,  District  Court." 

JOINDER     OF     PARTIES  — See    "Practice,     District 
Court." 

JOINT  DEPENDANTS— See  "Criminal  Law." 

JOINT  MAKERS — See  "Negotiable  Instruments." 

JOURNAL  ENTRY  —  See  "Practice,  District  Court," 
12-17. 

JUDGE    AT    CHAMBERS  — See    "PRACTtCB,    District 
Court." 

JUDGE  OF  CITY  COURT— ^ee  "Office  and  Officers." 

JUDGE  OP  THE  DISTRICT  COURT  — See  "Practice, 
District  CouAt." 

JUDGfi  PRO  TEM.—See  "Cities  and  City  Officers." 

JUDGMENTS: 

1.  Abseikte  of  Judgment  Diebtor. — See  No.  86. 

2.  Abstract  of  a  Jud^fnent. — See  Nos.  32,  47. 

3.  Assignment  to  a  Surety. — See  No&.  25,  26. 

4.  Collateral  Attack. — One  claiming  to  act  as  a  Judge 
pro  tern,  of  a  city  court  held  to  be  a  d«  fctcto  officer, 
whose  acts  and  judgments  could  not  be  collaterally 
attacked.    Brigffs  v.  Vobb 418 

6.  Correctloii  of  Entry. —  See  "Practice,  District 
Court,"  12-17. 

6.  Costs. — ^Where  plaintiff  in  error  did  not  prosecute 
and  the  hearing  was  had  on  a  cross-petition  in  etror 
l^e  costs  were  dirided.    Hanrian  v,  Hanrion 80 

7.  Where  a  petition   in  ejectment  alleges  full 

title,  and  the  answer  includ^  a  general  denial, 
coupled  with  a  claim  of  a  fractional  interest,  the 
plaintiff,  u^on  proof  of  partial  title,  is  entitled  to  a 
proportionate  recovery  and  to  Judgihent  for  cOsts. 
Young  v.  Bigger 146 

55— 78  KAN. 
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8. In  an  action  to  recover  for  services  under  a 

contract  of  hiring  costs  in  the  supreme  court  dividecL 
Spaulding  v.  Pepper 646 

9. The  plaintiffs  were  entitled  to  their  costs  al- 

though  they  had  not  presented  their  claim  to  the 
township  board  before  beginning  the  action.  Morrill 
Township  V.  Fletchall 787 

10. Judgment  that  each  party  pay  half  the  costs 

affirmed,    ffhrsam  v,  Jackman 448 

11. In  suits  to  foreclose  a  lien  for  delinquent 

taxes  separate  proceedings  asainst  individual  tracts 
are  permissible.    Whitney  v.  Morton  County 50f 

12. In  many  instances  there  should  be  a  Joinder 

and  the  court  can  so  order,  on  request,  to  aid  in  mini- 
mizing costs,  unless  controlled  by  some  paramount 
consideration.    Id 502 

13.  If  the  action  of  the  county  commissioners  in 

ordering  separate  proceedings  should  result  in  pal- 
pable wrong,  the  court  may  tax  any  unjust  increase 

m  costs  so  made  to  the  plaintiff.    Id SOS 

14.  Creditor.— See  "Parties." 

15.  Erroneous — Effect  on  Warranty. — A  grantor  by 
general  warranty  is  liable  upon  a  final  judgment 

.  evicting  the  grantee  from  possession  or  awarding  title 
to  anoSier  upon  an  alleged  right  antedating  the  con- 
veyance, provided  the  grantor  has  notice  to,  or  does, 
appear,  although  the  judgment  was  based  on  an  erro- 
neous nnding  %at  he  was  not  the  owner  at  the  time 
of  conveyance.    Samson  v.  Zimmerman 654 

16.  Final  Determination. — A  judgment  for  defendant 
upon  sustaining  a  demurrer' to  a  petition  is  a  final 
determination,  and  until  set  aside  no  further  proceed- 
ings can  be  had  looking  to  a  trial  of  the  issues  be- 
tween the  parties.    Martindale  v*  Battey 92 

17. No  question  is  here  involved  as  to  the  effect 

of  the  judgment  as  an  adjudication  if  pleaded  in  any 
subsequent  action  between  the  parties.    Id 95 

18. A    petition    was    demurred    to    on    several 

nt>unds,  including  misjoinder  and  want  of  facts. 
The  demurrer  was  sustained  for  want  of  facts,  but 
the  record  did  not  show  on  what  ground,  and  judg- 
ment was  given  for  defendant,  which  was  affirmed  on 
the  groimd  of  misjoinder.  The  district  court  had  no 
power  at  a  subsequent  term  to  permit  the  filing  of 
separate  petitions.    Id 92 

19.  Form. — ^A  formal  defect  in  a  judgment  held  to  be 
harmless.    Hanrion  v.  Hanrion 29 

20.  Former  Judgment.  —  See  "Practice,  Supreme 
Court,"  24,  25. 

21.  Intervenor. — See  No.  34. 

22.  Junior  Lien-liolder. — See  "MORTGAGES,"  11, 12. 

23.  On  Sustaining  a  Demurrer  (See,  also,  Nos.  16-18).— 
Where  the  record  does  not  show  upon  which  of  several 
grounds  a  demurrer  to  a  petition  was  sustained,  tiie 
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court  may  at  a  subsequent  term  amend  the  record  to 
show  that  fact,  if  it  be  established  by  clear  and  satis- 
factory proof .    Martindale  V.  BatUy 92 

24.  Ouster. — See  "Insurance." 

25.  Pavment  by  a  Surety. — A  surety  who  has  paid  a 
Juagment  may  have  the  benefit  of  such  judgment,  not 
only  to  compd  repa^rment  from  the  principal,  but  also 
to  enforce  contribution  against  other  sureties  jointly 
liable  with  him.    Honce  v.  Schram 368 


26. The  payment  by  one  of  the  sureties  against 

whom  it  was  rendered,  and  the  taking  of  an  assign- 
ment to  himself,  did  not  operate  as  a  satisfaction  of 
the  judgment  against  the  other  judgment  debtors. 
Id 868 

27.  Pleadings. — In  an  action  of  ejectment  the  pleading 
put  in  issue  the  ownership  oi  the  property,  and  it 
was  error  for  the  court  to  render  judgment  on  the 
pleadings,  the  issue  being  undetermined.    McCready 

V.  Dennis 778 

28.  Pleadings  —  Review. —  See  "Practice,  Supreme 
Ck)URT,"  53-56. 

29.  Presumption  on  Review. — In  a  trial  to  the  court, 
where  the  record  does  not  show  upon  which  of  two 
theories  a  {general  judgment  was  based,  one  being 
proper,  it  will  be  presumed  the  judgment  was  entered 
upon  that  theory.    Ross  v.  Eastham 464 

30.  Proceeding  in  Aid  of  Execution. — In  a  proceeding  in 
aid  of  execution  the  probate  judge  acts  as  a  sub- 
ordinate officer  of  the  district  court,  and  in  the  su^r- 
vision  of  the  probate  judge's  action  the  court  exercises 
original,  rather  than  appellate,  jurisdiction.     Honce 

V.  Schram 368 

81.  Where   such   supervision  was  invoked  by  a 

"petition  in  error,"  and  the  court  considered  the  pro- 
ceedings of  the  probate  judge  as  it  would  a  formal 
application,  its  action  was  not  void,  nor  was  any  one 
prejudiced  by  the  informality.    Id 368 

32.  An  abstract  of  a  Judgment  of  a  justice  of 

the  peace  duly  filed  in  the  district  court  is  a  sufficient 
basis  for  a  proceeding  in  aid  of  execution.    Id. 368 

33.  The  ownership  of  assets  sought  to  be  sub- 
jected to  the  payment  of  a  judgment  cannot  be  finally 
determined  in  a  proceeding  in  aid  of  execution,  but  a 
colorable  dispute  as  to  ownership  does  not  deprive  the 
judge  of  power  to  proceed.    Id 368 

84.  One  testifying  imder  a  subpcena  in  a  proceed- 
ing in  aid  of  execution,  who  is  not  made  a  parl^  and 
does  not  intervene  to  claim  the  property,  is  not  bound 
by  the  order  and  may  afterward  litigate  his  rights. 

Id 868 

85.  Absence  of  a  judgment  debtor  in  a  proceed- 
ing in  aid  of  execution  does  not  preclude  the  examina- 
tion of  other  witnesses  nor  prevent  the  judge  from 
making  a  proper  order.    Id 369 
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36.  Record.— See  Nos.  18,  23,  29;  see,  also,  "Demurrer," 
12. 

37.  Reopetting  Case. — See  "Practice,  District  Court." 

38.  ties  Judicata. — Consideration  of  charges  against  an 
attorney  by  a  committ^  did  not  amount  to  an  adjudi- 
cation.   In  re  Smith 751 

39.  One  testifying  under  a  subpoma  in  a  proceed- 
ing in  aid  of  execution,  who  is  not  made  a  party  and 
does  not  intervene  to  claim  the  property,  is  not  bound 
by  the  order  and  may  afterward  litigate  his  rights. 
nonce  v,  Schram 368 

40.  An  adjudication  under  section  8941,  legally 

had,  is  conclusive  upon  all  persons;  and  the  probate 
court  of  the  lunatic's  permanent  residence  may  act 
thereon  the  same  as  if  such  adjudication  had  occurred 

in  that  court,    Foran  v.  Healy 633 

41.  It  was  held  that  a  justice  of  the  peace  had 

Jurisdiction  in  an  action  of  forcible  detainer  against 
one  who  had  entered  into  the  possession  of  land  under 
a  contract  which  had  become  forfeited.  Dineen  v. 
Olson   379 

42.  If  the  defendant  had  any  equitable  rights  they 

could  be  adjusted  in  a  subsequ^it  proceeding.    /cL. . .  387 

43.  Satisfaction.— See  Nos.  25,  26. 

44.  Setting  Aside. — The  provision  authorizins:  new  trials 
in  criminal  cases  for  like  causes  as  in  civil  cases  and 
the  provision  for  instituting  a  proceeding  to  obtain 
a  new  trial  within  one  ^ear  after  final  judgment  do 
not  authorize-  a  proceeding  against  the  state  to  set 
aside  a  judgment  of  conviction  of  a  public  offoise  and 
obtain  a  new  trial.    The  State  v,  Appleton 160 

45.  After  the  expiration  of  the  term  at  which 

a  judgment  is  rendered  the  court  has  no  power  to 
set  it  aside  because  of  its  being  based  on  an  erroneous 
ruling.    Martindale  V.  Battey 92 

46.  Several  and  Distinct. — Several  and  distinct  Judg- 
ments, each  for  less  than  $100,  roidered  against  dif- 
ferent defendants,  in  favor  of  the  same  plaintiff,  in 
one  action,  cannot  be  united  in  a  proceeding  in  error 
to  give  the  supreme  court  jurisdiction.  Samp  v.  Bra- 
den   279 

47.  Transcript  of  Journal  Entry. — Filing  an  abstract 
of  a  justice's  judgment  is  sufficient  within  the  county. 
If  the  judgment  is  to  be  transferred  to  another  coun^ 
a  transcript  of  the  journal  entry  is  required.    Honce 

V.  Schram 371 

JUDICIAL  NOTICE— See  "Evidence." 

JUDICIAL  SALES: 

1.  Administrator**  Sale. — An  action  by  heirs  to  recover 
real  property  descending  to  them  but  sold  by  an  ad- 
ministrator upon  an  order  of  court  must  be  begun 
within  Ave  years  after  the  deed  is  recorded,  although 
the  sale  be  void  for  want  of  notice  to  the  heirs. 
O'Keefe  v.  Behrens 469 
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2.  Failure  to  d«ny  the  execution  of  an  adminis- 
trator's deed  under  oatn  does  not  admit  the  validity  of 
the  proceedings  upon  which  it  is  hased.    Id. 469 

8.  Collateral  Attack.— See  Nos.  6-8. 

4.  Effect  on  Junior  Lien. — See  "Mortgages/'  11,  12. 

5.  Foreclosure. — See  "M0RTG4i9ES-" 

6.  Guardian's  Sale. — A  guardian's  deed  will  not  be  held 
void  upon  a  collateral  attack  merely  because  the  peti- 
tion for  leave  to  sell  real  estate  does  not  affirmatively 
show  the  existence  of  the  conditions  which  authorize 
such  sale.    Beachy  v.  Sh<yinher 62 

7. The  notice  required  to  be  pyea  to  a  ward  of 

the  hearing  of  his  guardian's  application  for  leave  to 
sell  real  estate  is  jurisdictional,  and  a  deed  made 
without  notice  is  void,  and  subject  to  collateral  at- 
tack.   Id 62 

8. Where  the  record  shows  the  giving  of  a  notice 

to  a  ward  of  his  guardian's  applicioion  for  leave  to 
sell  his  real  estate,  and  such  notice  is  unavailing,  it 
cannot  be  presumed  from  the  fact  that  the  sale  was 
confirmed  that  any  other  notice  was  given.    Id 62 

9. An  ambiguous  report  of  appraisers,  made  in 

the  course  of  proceedings  upon  which  a  guardian's 
deed  is  based,  will  if  possible  be  given  a  construction 
that  will  uphold  the  deed.    Id 62 

10.  Injunction. — In  a  suit  to  enjoin  a  sheriff  from  sell- 
ing real  estate  under  an  execution  issued  on  a  money 
judgment  the  judgment  creditor  is  a  proper  but  not  a 
necessary  parfy.    Bamett  v.  Schad 414 

11.  LlmiUtion  of  Actions.— See  No.  1. 

12.  Purchase  by  a  Cosurety. — A  surety  who  converted 
securities  into  a  judgment  and  purchased  at  the  exe- 
cution sale,  rented  the  property,  and  sold  it  to  an  in- 
nocent purchaser,  all  without  the  knowledge  of  the 
principal  or  cosureties,  held  accountable  to  them  for 
rents  and  profits.    Page  v.  Harper 229 

13.  Redemption. — See  ''Mortgages." 

14.  Report  of  Appraisers. — See  No.  9. 

15.  Tax  Sale.— See  "Taxation,"  8-11. 

16.  Void  Sale.— See  No.  1. 

JUNIOR  LIEN-HOLDER— See  "Mortgages,"  11,  12. 

JURISDICTION: 

1.  Actions  against  the  State. —  The  state  cannot  be 
sued  in  its  own  courts  except  with  its  own  consent, 
clearly  conferred  by  act  of  the  legislature.    The  State 

v.  AppUton 160 

2.  The  provision  authorizing  new  trials  in  crimi- 
nal cases  for  like  causes  as  in  civil  cases  and  the  pro- 
vision for  instituting  a  proceeding  to  obtain  a  new 
trial  within  one  year  after  final  judgment  do  not  au- 
thorize a  proceeding  against  the  state  to  set  aside  a 
judgment  of  cotiviction  of  a  public  offense  and  ob- 
tain a  new  trial.    Id 160 
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3.  The  rule  is  that  as  statutes  giving  the  power 

to  sue  the  state  are  in  derogation  of  a  sovereign 
power  they  should  be  construed  strictly.    Id 164 

4.  Amendment  of  a  Record. — See  Nos.  28,  37-40. 

5.  Amount  in  Controversy. — See  No.  86. 

6.  Appeal  from  Police  Court. — See  No.  25. 

7.  Appellate.— See  Nos.  32,  83,  81,  82. 

8.  Application  to  Sell  Real  EsUte.— See  Nos.  56,  57. 

9.  Appointment  of  a  Guardian. — See  Nos.  58-62. 

10.  Board  of  Education. — In  the  absence  of  a  statute  a 
board  of  education  of  a  city  of  the  second  class  has  no 
right  to  establish  separate  public  schools  for  white 
and  colored  children,  or  to  exclude  a  pupil  for  the 
reason  only  that  such  pupil  is  colored.     Cartwrigkt 

V,  Board  of  Education 32 

11.  Board  of  Railroad  Commissioners. — In  giving  the 
board  of  railroad  commissioners  supervision  over 
railroads  operated  by  steam  the  statute  by  implica- 
tion denies  them  i>ower  over  railroads  operated  only 
by  electricity.  Railroad  Co.  v.  Railroad  Commission- 
ers     168 

12.  In  defining  "railroad  company"  to  mean  a 

road  operated  by  steam,  the  statute  foiHbids  such 
term's  beinfi:  construed  to  include  a  road  operated  only 
by  electricil^,  except  where  such  intention  may  be  ex- 
pressly manifested.    Id 168 

13.  The  authority  given  railroad  commissioners 

to  determine  applications  by  one  company  for  per- 
mission to  cross  the  tracks  of  another  does  not  apply 
where  the  line  sought  to  be  crossed  is  operated  only 

by  electricity.    Id 168 

14.  A  railway  constructed  to  be  operated  onljr  by 

electricity  is  not  a  railroad  oi>erated  by  steam  within 
the  statutory  meaning,  although  owned  and  managed 

by  a  corporation  authorized  to  use  steam  power.    Id.,  168 

15.  The  railroad  commissioners  have  no  jurisdic- 
tion to  entertain  an  application  by  a  railroad  com- 
pany for  leave  to  cross  its  track  with  that  of  a  com- 
pany using  only  electricity  as  a  motive  power,    /d. . .  168 

16. The  act  limiting  the  power  of  the  railroad 

commissioners  to  roads  operated  by  steam  was  passed 
in  1883.  The  act  was  remodeled  in  1891.  A  failure 
then  to  modify  the  limitation  indicated  a  purpose  to 
confine  the  board's  jurisdiction  to  that  originally 
given,  notwithstanding  the  modem  use  of  electricity. 
Id 172 

17.  Cause  Remanded  for  Trial. — See  Nos.  26,  27. 

18.  Change  of  Venue. — Apprehension  that  a  judge  is 
prejudiced  is  not  enough  to  require  a  change  of  venue, 
but  it  must  satisfactorily  appear  that  prejudice  in 
fact  exists.    In  re  Smith 743 
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19.  City  Court. — One  claiming  to  act  as  a  judge  pro  tern, 
of  a  city  court  held  to  be  a  (ie  fcLcto  officer,  whose  acts 
and  judgments  could  not  be  collaterally  attacked. 
Brigga  v,  Voas : 418 

20.  Commencement  of  Injunction  Suit. — See  No.  41. 

21.  District  Court. — ^A  district  judge  at  chambers  has 
power  to  dissolve  a  restraining  order  granted  by  a 
probate  judge.    Hurd  v.  Railway  Co 88 

22.  After  the  expiration  of  the  term  at  which  a 

judgment  is  rendered  the  court  has  no  power  to  set 
it  aside  because  of  its  being  based  on  an  erroneous 
ruling.    Martindale  v,  Battey 92 

23. Where  the  record  does  not  show  upon  which 

of  several  grounds  a  demurrer  to  a  petition  was  sus- 
tained, the  court  may  at  a  subsequent  term  amend  the 
record  to  show  that  fact,  if  it  be  established  by  clear 
and  satisfactory  proof.    Id 92 

24. A    petition    was    demurred    to    on    several 

grounds,  including  misjoinder  and  want  of  facts. 
The  demurrer  was  sustained  for  want  of  facts,  but 
the  record  did  not  show  on  what  ground,  and  judg- 
ment was  given  for  defendant,  which  was  affirmed 
on  the  ground  of  misjoinder.  The  district  court  had 
no  power  at  a  subsequent  term  to  permit  the  filing 
of  separate  petitions.    Id 92 

25.  — ■■ Upon  an  appeal  from  the  police  court  the 

bond  was  signed  by  the  defendant  alone,  and  ap- 
proved by  the  police  judfl:e.  It  was  error  for  the  dis- 
trict judge  to  dismiss  the  appeal  because  the  bond 
lacked  the  signature  of  a  surely.    Ottawa  v.  Johnson,  165 

26. After  jud^ent  remandine  a  disbarment  ap- 
peal for  trial,  it  is  not  essential  that  the  accusation 
be  reflled  in  the  district  court.    In  re  Bumette 610 

27.  Omission  to  make  a  specific  order  relating  to 

the  transfer  and  custody  of  the  accusation  does  not 
deprive  the  district  court  of  jurisdiction,  and  if  the 
accusation  be  accessible  to  the  court  and  the  accnsed 
during  the  trial  he  sustains  no  injury  of  which  he  can 
complain.    Id 610 

28.  Service  upon  a  guardian  held  to  confer  juris- 
diction upon  a  district  court  to  adjudicate  the  rights 
of  a  lunatic  in  a  foreclosure  proceeding.  Foran  v. 
Uealy   638 

29.  A  lunatic   whose  property   was   sold   under 

foreclosure  had  no  right  to  redeem  the  propertv  after 
his  restoration  to  sanity  because  the  court  did  not 
acquire  jurisdiction  by  service  upon  his  guardian. 

Id 688 

30.  Section  4  of  chapter  320  of  the  Laws  of  1905 

is  prospective,  and  not  retrospective,  in  its  operation, 
and  confers  no  power  upon  a  trial  judge  who  had, 
prior  to  the  passage  of  the  act,  lost  jurisdiction  to 
settle  a  case-made.    Douglas  County  v.  Woodward. . .  288 

31.  Where  a  motion   for  a  new  trial   was  not 

necessary  the  filing  of  such  motion  did  not  enlarge  the 
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time  within  Tifrhich  an  extension  could  be  granted  to 
make  and  serve  a  case-made,  and  jurisdiction  to  make 

the  order  was  lost.    Wagner  v.  RaUtoay  Co.. 283 

In  a  proceeding  in  aid  of  execution  the  pro-. 


bate  judge  acts  as  a  subordinate  officer  of  the  district 
court,  and  in  the  supervision  of  the  probate  judge's 
action  the  court  exercises  original,  ratner  tiian  appel- 
late, jurisdiction.    Honce  v,  Schram 368 

33. Where  such   supervision  was  inv<^ed  by  a 

"petition  in  error/'  and  the  court  considered  the  pro- 
ceedings of  the  probate  judge  as  it  would  a  formal 
application,  its  action  was  not  void,  nor  was  any  one 
prejudiced  by  t^e  informality.    Id 868 

34. An  abstract  of  a  judgment  of  a  justice  of  the 

peace  duly  filed  in  the  district  court  is  a  sufficient 
basis  for  a  proceeding  in  aid  of  execution.    Id 368 

36.  The  ownership  of  assets  sought  to  be  sub- 
jected to  the  payment  of  a  judgmeit  cannot  be  finally 
determined  in  a  proceeding  in  aid  of  execution,  but  a 
colorable  dispute  as  to  ownership  does  not  derive  the 
judge  of  power  to  proceed.    Id 368 

36. A  testamentary  trustee  is  subject  to  liie  direc- 
tion and  control  of  a  court  of  equity,  though  the  will 
provides  that  he  shall  not  report  to  tne  court.  Keeler 
V,  Lauer 388 

87.  A  district  jud^  can  correct  a  judgment  entry 

after  the  expiration  of  the  term,  upon  his  personal 
knowledge  of  what  took  place.    Christisen  v.  Bartlett,  401 

38. The  power  of  a  district  judge  to  correct  a 

jud^ent  entry  is  not  lost  bv  lapse  of  timp  and  may 
in  his  discretion  be  exercised  oh  his  own  motion  and 
without  notice  to  the  parties  afPected.    Id 464 

39.  Possibly  conditions  might  arise  in  which  a 

failure  to  give  notice  would  tend  to  show  an  abuse  of 
discretion.  Id 407 

40. The  indorsem^nt  by  an  attorney  of  a  journal 

entry  does  not  estop  the  denial  of  its  correctness.  M,  403 

41.  Where  the  judge  ^nd  clerk  of  the  district 

court  is  each  authorized  to  do  a  certain  act,  and  the 
autt^ority  for  ea^h  act  is  dependent  upon  the  previous 
action  of  the  other,  either  may  act  first.  If  the  acts 
follow  one  another  within  a  reasonable  time  they  will 
be  regarded  as  done  at  the  same  time.  Bamett  v. 
Schad  414 

42. Where  partition  proceedings  were  had  upon 

the  theory  that  part  of  the  land  had  washed  away, 
and  allotments  were  made  proportional  to  the  quan- 
tity that  remained,  and  subsequently  the  submerged 
land  reappeared,  the  owners  were  entitled  to  partition 
of  the  undivided  land,  with  its  accretions,  on  the 
equitable  groimd  of  mistake  as  to  the  existaice  of  a 
part  of  the  subject-matter  of  the  former  suit.  Fowler 
V.  Wood 518 

42a.  Error  from  Probate  Court.— See  Nos.  32,  33. 

43.  Exclusive. — See  No.  58. 
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44.  Filing  Separate  Petitions. — See  No.  24. 

45.  Injiinctlon. — A  suit  to  enjoin  the  closing  of  an  un- 
derflfrade  crossing  of  a  railroad  operates  in  per$onam, 
anqis  not  one  of  those  required  to  be  brought  in  the 
county  in  which  t^e  subject  of  the  action  is  situated. 
Railway  Co.  v.  Wynkoop 590 

46. This  is  not  an  action  to  recover  real  prop- 
erty, nor  for  the  determination  of  an  interest  therein. 
IcL 692 

47.  Judge  at  Chambers.— See  No.  21. 

48.  Ju^ticfi  of  the  Pe^ce. — The  bill  of  particulars  in- 
volved examined  and  held  not  to  state  a  cause  of 
action  for  trespass  on  real  estate  within  the  meaning 

of  the  justices'^  code.    Wilkina  v,  Lee 821 

49. The  bill  of  particulars  should  be  given  a  lib- 
eral interpretation  in  favor  of  jurisdiction.    IcL 328 

50. It  was  held  that  a  justice  of  the  peace  had 

jurisdiction  in  an  action  of  forcible  detainer  against 
one  who  had  entered  into  the  possession  of  laiid  tinder 
a  contract  which  had  become  forfeited.     Dineen  v. 

Olson 879 

51. If  the  defendant  had  any  equitable  rights  they 

could  be  adjusted  in  a  subsequent  proceeding.    Id. . .  887 

52.  Li««itatio|i— Iqsfnity  Inquisition.- See  No.  59. 

53.  MetliQ^  off  invoicing.— See  No.  38. 

54.  Notice— Ouardian's  Application. — See  Nos.  56,  57. 

55.  Original.— See  Nos.  32,  33,  78-80. 

56.  Probate  Cojurt. — The  notice  required  to  be  given  to 
a  ward  of  the  hearing  of  his  guardian's  application 
for  leave  to  sell  real  estate  is  lurisdictional,  and  a 
deed  made  without  notice  is  void,  and  subject  to  col- 
lateral attack.    Beachy  v.  Shomher 62 

57.  Where  the  record  shows  the  giving  of  a  notice 

to  a  ward  of  his  guardian's  application  for  leave  to 
sell  his  real  estate,  and  such  notice  is  unavailing,  it 
cannot  be  presumed  from  the  fact  that  the  sale  was 
confirmed  uiat  any  other  notice  was  given.    Id 62 

58.  Jurisdiction  to  appoint  a  guardian  over  the 

person  and  estate  of  a  lunatic  belongs  exclusively  to 
the  probate  court  of  the  county  where  such  lunatic 
has  a  permanent  residence.    Foran  v.  Healy 633 

59. The   authority   given  probate   courts    (Gen. 

Stat.  1901,  §  3941)  to  inquire  mto  the  sanity  of  per- 
sons in  their  county  is  a  police  regulation,  and  juris- 
diction ends  with  the  adjudication  and  commitment 
or  discharge  of  such  person.    Id 633 

60.  An  adjudication  under  section  3941,  le^ntlly 

had,  is  conclusive  upon  all  persons;  and  the  probate 
court  of  the  lunatic's  permanent  residence  may  act 
thereon  the  same  as  if  such  adjudication  had  oc- 
curred in  that  court.    Id 633 

61.  Except  as  limited  by  statute,  probate  courts 

have  the  same  power  over  the  person  and  estate  of 
lunatics  that  was  formerly  possessed  by  courts  of 
chancery  under  the  common  law.    Id 640 
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62.  In  the  absence  of  a  statute  no  notice  is  neces- 
sary to  confer  authority  upon  a  probate  court  to 
appoint  a  guardian  for  a  lunatic  who  has  been  duly 
adjudged  to  be  a  person  of  unsound  mind.    IcL 640 

63.  A  testamentary  trustee  is  subject  to  the  direc- 
tion and  control  of  a  court  of  equity,  though  t^e  will 
provides  that  he  shall  not  report  to  the  court    Keeler 

V.  Lauer 388 

64.  An  allegation  that  a  party  is  the  owner  of 

real  property  "under  a  valid  and  legal  deed  of  con- 
veyance duly  executed"  describes  no  written  instru- 
ment whose  execution  is  admitted  unless  denied  under 
oath.    O'Keefe  v,  Behrens 469 

65, Failure  to  deny  the  execution  of  an  adminis- 
trator's deed  under  oath  does  not  admit  the  validity 
of  the  proceedings  upon  which  it  is  based.    IcL 469 

65a.  Proceeding  in  Aid  of  Execution. — See  Nos.  32-35. 

66.  Quo  Warranto. — An  original  proceeding  to  remove  a 
sheriff  from  office  dismissed  because  the  controversy 
could  better  be  heard  in  the  district  court.    The  State 

V.  Welfelt  791 

67.  Refiling  of  Accusation. — See  Nos.  26,  27. 

68.  Relief  from  MisUke.— See  No.  42. 

69.  Service  of  Process. — A  managing  agent  within  the 
meaning  of  the  term  of  the  statute  providing  for  the 
service  of  summons  upon  a  managing  agent  of  a  for- 
eign corporation  defined.    Betterment  Co,  v.  Reeves. .  107 

70. The  various  methods  provided  by  statute  for 

obtaining  service  of  process  on  foreign  corporations 
are  cumulative.    Id 107 

71.  One  in  attendance  uj^on  a  federal  court  in  a 

county  other  than  that  of  his  residence,  either  as  a 
parly  or  as  a  material  witness,  although  not  under 
subpoena,  is  exempt  from  the  service  of  a  summons 
in  an  action  brought  in  that  county.  Underwood  v. 
Fosha^ 408 

72.  Service  upon  a  Guardian. — See  Nos.  28,  29. 

73.  Setting  Aside  a  Judgment.— See  No.  22. 

74.  Settlement  of  a  Case-made. — See  Nos.  30,  31. 

75.  Signing  of  Petition. — An  objection  that  a  petition  is 
not  signed  by  the  plaintiff  has  no  force  where  it  is 
signed  by  his  attorneys.    New  v.  Smith 178 

76.  Supreme  Court. — No  degree  of  diligence  will  excuse 
the  plaintiff  in  error  from  filing  a  transcript  or  a 
case-made  with  his  petition  in  error.  The  provisions 
of  the  statute  are  jurisdictional  and  mandatory.  Ken- 
nard  v,  Alexander - 30 

77.  -» Where  a  transcript  is  in  fact  filed  with  the 

petition  in  error,  and  there  is  a  mistake  or  material 
omission  therein,  it  is  within  the  jurisdiction  of  this 
court  to  allow  an  amendment  within  the  year  at  least. 

Id. 81 

78.  The  original  jurisdiction  of  the  supreme  court 

is  confined  to  proceedings   in   quo   ivarranto,  man- 
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damusy  and  habeas  corpus;  and  in  these  matters  some 
special  reason  must  exist  for  invoking  its  powers  or 
parties  will  be  relegated  to  courts  of  general  jurisdic- 
tion for  relief.    In  re  Bumette 609 

79. The  legislature  cannot  enlarge  the  scope  of 

the  orimial  jurisdiction  of  this  court,  either  directly 
by  authorizing  the  primary  consideration  of  cases 
other  than  those  specified  in  the  constitution,  or  in- 
directly by  includmg  such  cases  within  its  review 
power  on  appeal.    Id 609 

80.  The  jurisdiction  to  consider  causes  de  novo  on 

appeal,  and  to  decide  them  on  the  law  and  the  evi- 
dence according  to  the  right  of  the  case,  independent 
of  the  rulings  and  judgment  of  the  lower  court,  is 
original  and  not  appellate.    Id 610 

81.  The   appellate  jurisdiction   of   the   supreme 

court  is  limited  to  expounding  the  law  and  correcting 
errors  appearing  on  the  record  in  the  proceedings  oi 
inferior  courts,  whether  such  proceeoings  be  pre- 
sented for  review  by  proceedings  in  error  or  by  ap- 
peal.    Id 609 

82.  The  statute  relating  to  appeals  in  disbarment 

cases  providing  for  a  transfer  to  this  court  of  the 
original  papers  and  a  transcript  of  the  docket,  to  be 
finally  consider^,  does  not  authorize  a  trial  de  novo 
but  creates  a  special  method  for  bringin^^  such  causes 
to  this  court  for  consideration  under  its  appellate 
jurisdiction.     Id 610 

83. Case  dismissed  because  trial  judge  had  lost 

jurisdiction  to  settle  case-made.  DougUu  County  v. 
Woodward 238 

84. A  proceeding  in  error  to  reverse  a  judgment 

against  a  fraternal  oenefit  association  must  be  com- 
menced within  sixty  days  after  the  rendition  of  the 
judgment.    Daughters  of  Justice  v.  Swift 255 

86. If  no  appeal  be  taken,  and  the  judgment  be 

not  paid,  an  action  of  ouster  will  lie  against  the  asso- 
ciation.  Id 257 

86. Several  and  distinct  judgments,  each  for  less 

than  $100,  rendered  a^inst  different  defendants,  in 
favor  of  the  same  plaintiff,  in  one  action,  cannot  be 
united  in  a  proceeoing  in  error  to  give  the  supreme 
court  jurisdiction.    Samv  v.  Braden 279 

87.  Trespass  on  Real  Estate. — See  Nos.  48,  49. 

88.  Trial  de  Novo. — See  Nos.  79,  80,  82. 
JURY  AND  JURORS: 

1.  Argument  to  Jury.— See  "Practice,  District 
Court." 

2.  Circumstantial  Evidence. — See  "Criminal  Law." 

8.  Consultation. — An  instruction  in  a  criminal  case 
which  implies  that  each  juror  is  to  act  solely  upon  his 
individual  judgment,  and  is  silent  as  to  his  duty  to 
consult  with  his  fellow  jurors,  is  erroneous.  The 
State  V.  Logan 730 

4.  Excessive  Verdict.— See  "Damages." 
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5.  Failure  to  Summon. — The  failure  to  provide  for  the 
attendaace  of  a  jury  must  be  regi^rded  as  one  of  tiie 
very  things  the  constitutional  guaranty  of  a  speedy 
trial  was  designed  to  meet    The  State  v.  Dewey 742 

6.  General  Verdict  (See,  also^  Nos.  20-22,  24,  29).— If 
a  general  verdict  was  desired  it  should  have  been 
asked  for  before  the  jury  were  discharged.    Smyser 

V.  Fair 773 

7.  Grand  Jury. — Statements  by  a  defendant  in  a  crimi- 
nal action  m  denial  of  guilt  before  a  grand  jury  are 
not  confessions  within  the  rule  requiring  them  to 
have  been  made  voluntarily  before  thgr  are  competent 
evidence  against  him.    The  State  v.  Campbell 688 

8. Testimony  before  the  grand  jury  in  obedience 

to  a  subpoena  is  not  involuntary.  He  may  refuse  to 
give  ans\yers  which  tend  to  incriminate  him,  and  by 
the  failure  to  exercise  his  ppvilege  his  statements  be- 
come voluntary.    Id 688 

9. Voluntary  statements  made  by  a  defendant, 

which  do  not  tend  to  establish  his  guilt  but  are  ^- 
culpatory,  are  competent  evidence  against  him  as  ad- 
missions of  a  party.    Id 689 

10. The  statute  prohibiting  grand  jurors  from 

disclosing  evidence  given  before  them  or  the  name 
of  any  witness,  except  when  lawfully  required  to  tes- 
tify, IS  not  limited  by  the  statute  which  permits  such 
evidence  in  certain  cases.    Id 689 

11. Grand  jurors  may  testify  to  what  passed  be- 
fore than  when,  after  the  purpose  of  secrecy  imposed 
by  the  common  law  and  the  statutes  has  been  effected, 
such  disclosure  is  necessary  to  further  justice  or  pro- 
tect public  or  individual  rights.    Id. 689 

12.  Individual  Responsibility.— See  No.  3. 

13.  Method  off  Ascertaining  Value. — In  a  condemnation 
proceeding  it  is  error  to  permit  the  jury,  as  a  basis 
for  estimating  the  value  of  the  land,  to  consider  evi- 
dence of  the  purchase-price.  Dethample  v.  Irrigor 
tion  Co 57 

14.  Passion  ^nd  Prejiidi^^e. — See  No.  24. 

15.  Question  off  Fact.— See  "Practice,  District  Court." 

16.  Special  Findings. — ^A  r^usal  to  require  special  find- 
ings to  be  made^more  specific  is  not  error  when  8^d^ 
answers,  if  made  as  requested,  would  not  differ  in 
legal  effect  from  those  already  made.    Railway  Co. 

V.  Brickell 274 

17. Where  a  second  effort  to  obtain  a  snecific 

answer  failed,  it  is  not  to  be  presumed  that  a  better 
result  would  have  been  obtained  by  still  other  efforts; 
nor  did  the  defendant  waive  its  right  to  objert  to  the 
finding  Jtjy  failing  to  request  to  have  the  effort  re- 
peated.   Railway  Co.  v.  Dorr w7 

18. There  was  a  finding  that  the  injury  would 

not  have  occurred  but  for  the  defect;  that  the  com- 
pany had  no  actual  knowledge  of  its  existence;  th|it  it 
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had  existed  ''for  some  time  previous  to  the  accident" 
Held  that  the  latter  finding  is  too  indefinite  to  support 
a  recovery.    Id 486 

19.  A  finding  of  a  jury  upon  a  specific  and  con- 
trolling question  must  be  deemed  to  be  as  full  and 
definite  an  answer  as  the  testimony  in  the  case  will 
warrant.    Id 487 

20. The  general  rule  is  that  the  general  verdict 

yields  to  the  special  findings.    Id 492 

21.  Where  a  s^tocial  finding  is  apparently  de- 
structive of  the  general  verdict,  if  there  be  any  ma- 
terial fact  not  submitted  for  a  special  findinr,  which 
if  found  favorably  to  the  general  verdict  would  over- 
come the  adverse  finding,  it  must  be  presumed  that 
the  Jury  determined  such  omitted  fact  in  harmony 
with  the  general  verdict.    Samson  v.  Zimmerman. . .  654 

22.  In  an  action  of  forcible  entry  and  detainer 

the  special  findings  did  not  authorize  a  Judgment  in 
favor  of  the  plaintiff.    West  v.  Comeaux 272 

23. Whether  the  answer  "do  not  know"  to  a  Spe- 
cial question  is  equivalent  to  "yes,"  or  "no,"  depends 
upon  the  form  of  the  question.  Generally  such  an  an- 
swer shows  that  the  party  whose  duty  it  was  to  es- 
tablish the  fact  involved  in  the  question  has  failed  in 
his  proof.    Croan  v.  Baden 864 

24.  Where  the  testimony  warranted  damages  for 

physical  and  mental  pain,  loss  of  time,  and  perma- 
nent injury,  and  the  general  verdict  was  reasonable, 
but  in  answer  to  special  questions  relating  only  to 
mental  suffering  the  jury  said  the  entire  sum  was 
allowed  for  that  element,  the  failure  to  allow  for 
other  elements  of  damages  did  iiot  indicate  passion 
or  pn^udice,  and  the  verdict  was  not  excessive.  Rail- 
way  Co.  V.  Wade 869 

25.  Statement  by  Cod  Diet. — ^It  is  onl^  where  a  state- 
tnent  or  adihission  Ynade  to  a  jury  will,  as  a  matter  of 
law,  preclude  a  party  from  recovering  upon  his  cause 
or  defense  that  a  court  has  authority  to  withdraw  it 
from  the  jury.    Hall  v.  Davidson 88 

26.  Statutory  Cotistrtictlon. — It  was  not  error  to  in- 
clude a  statutory  phrase  in  an  instruction.  This  did 
not  leave  the  construction  of  the  statute  to  the  jury. 
Haines  i).  Goodlander 191 

27.  TriAl  by  Jury. — A  dispute  regarding  a  boundary 
does  not  in  a  proper  sense  involve  title  to  real  estate 
and  it  is  not  a  controversy  in  which  a  jury  trial 
may  be  demanded  as  a  matter  of  right.  Mathis  v. 
Strunk  597 

28.  Verdict  arid  Evidence. —  See  "PRACTICE,  SUPREME 
Court,"  Nos.  41,  42,  44-46. 

29.  Verdict  —  Sufficiency.  —  Where  an  information 
charges  substltntially  the  same  offense  in  several 
counts,  a  verdict  of  guilty  which  fails  to  refer  to  any 
specific  count  is  sufficient,  and  will  be  reoarded  as  a 
frnding  of  guilty  upon  all  of  them.  The  State  v. 
Ricksecker  495 
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30.  Withdrawal  of  a  Defense. — See  ''Practice,  District 
Court." 

31.  Withdrawal  of    Testimony. —  See  "Practice,  Dis- 
trict Court." 

JUSTICE  OF  THE  PEACE— See  "Practice,  Justice  of 
THE  Peace;"  "Forcible  Entry  and  Detainer." 

L. 

LACHES— SUIT   FOR   DIVORCE—  See  "Limitation  of 
Actions,"  11, 12. 

LATENT  DEFECT— See  "Mortgages." 

LAW    OF    THE    CASE     (FORMER    DECISION)— See 
"Practice,  Supreme  Court." 

^.lABILITY  OF  ADMINISTRATORS— See  "Contracts." 

LIABILITY  OF  MANAGING  OFFICER^See  "C<»p<»a- 

TIONS." 

LIEN  EXTINGUISHED— See  "Railroads." 
LIEN  FOR  FEES— See  "Attorneys." 
LIEN  FOR  TAXES— See  "Taxation." 
LIEN  (JUNIOR)— See  "Mortgages,"  11,  12. 
LIMITATION  OF  ACTIONS: 

1.  Acknowledgment  of  a  Debt. — See  Nos.  35,  36. 

2.  Action  by  Heirs. — An  action  by  heirs  to  recover  real 
property  descending  to  them  but  sold  by  an  adminis- 
trator upon  an  order  of  court  must  be  began  within 
five  vears  after  the  deed  is  recorded,  aluiough  the 
sale  be  void  for  want  of  notice  to  the  heirs.    (PKeefe 

V.  Behren8 469 

8.  Adverse  Possession. — Occupancy  of  land  through  a 
mistake  as  to  the  boundary-lme  cannot  set  the  statute 
of  limitations  to  running  so  as  to  give  title  by  ad- 
verse possession.    Mathis  v,  Strunk 596 

4.  Conflict  of  Laws. — The  laws  of  Kansas  relating  to 
the  limitation  of  actions  apply  exclusively  in  this 
state,  except  when  the  requirements  of  the  statute 
permitting  the  law  of  another  state  to  be  applied  have 
been  complied  with.    Croan  v,  Baden 364 

5.  Contest  of  a  Will. — An  order  probating  a  will  de- 
termines its  due  attestation,  execution,  and  validity, 
and  an  interested  person  must  contest  the  will,  if  at 
all,  within  two  years,  unless  under  legal  disability. 
Keeler  v.  Lauer 388 

6.  A  creditor  of  an  heir  who  claims  that  tiie 

devised  property  has  passed  to  the  heir  occupies  no 
better  position  that  the  heir  himself.    Id. 388 

7.  Default  by  Mortgagor.— See  No.  22. 

8.  Disbarment  of  Attorneys. — There  is  no  statute  of 
limitation  which  is  technically  applicable  to  a  dis- 
barment proceeding.    In  re  Euwtt 151 
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LIMITATION  OP  ACTIONS— Continueh): 

9. Alleged  misconduct  of  an  attorney  held  to 

be  too  stale  to  be  considered.    Id 151 

10. In  a  proceeding  for  the  disbarment  of  an  at- 
torney the  statute  of  Imiitations  is  no  defense.  In  re 
Smith 744 

11.  Divorce. — The  general  statutes  of  limitation  of  this 
state  have  no  application  to  suits  for  divorce.  CuZ/t- 
8<m  V,  CtdHaon 281 

12. Long  delay  in  commencing  the  suit  has  been 

taken  into  account  in  determining  the  sincerity  of  the 
party;  but  it  has  always  been  held  a  subject  of  ex- 
planation.   Id 282 

13.  Ejectment  by  Tax-deed  Holder.— Where  a  tax  deed, 
valid  on  its  face,  has  been  recorded  five  vears,  with 
the  holder  in  actual  possession,  and  one  claiming  ad- 
versely dispossesses  him  by  force,  fraud,  or  stealth, 
the  holder  of  the  deed  may  maintain  ejectment  to  re- 
gain what  was  wrongfully  taken  from  him.  Nichol- 
son V.  Hale 599 

14. The  two-year  statute  of  limitations  has  no 

application  to  such  a  case.    Id. 599 

15.  EstoppeL — ^When  land  was  conveyed  by  warranty 
deed,  both  parties  knowing  that  a  claimant  occupied 
it,  and  the  grantor  undertook  by  litigation  to  clear 
the  title,  and  represented  that  he  would  do  so,  and 
the  grantee  relied  thereon,  the  g^^antor  was  estopped 
in  an  action  on  the  warranty  to  plead  the  statute  of 
limitations.    Railway  Co.  v.  Pratt 210 

16.  Extending  Time  to  Serve  a  Case-made. — See  "Prac- 
tice, Supreme  Court,"  14. 

17.  Foreclosure  of  Tax  Lien. — The  statute  requiring  ac- 
tions to  enforce  a  liability  created  by  statute  to  be 
commenced  within  three  years  has  no  application  to 
suits  brought  to  enforce  tax  liens.  Whitney  v.  Mor- 
ton County 502 

18.  Injunction — ^Public  improvements. —  When  a  peti- 
tion for  public  improvements  purports  to  have  the 
requisite  number  of  signers,  and  a  landowner  files  a 
written  protest,  and  the  mayor  and  council  consider 
the  petition  and  protest  and  order  the  improvements 
made,  their  action  is  a  conclusive  determination  of 
the  sufficiency  of  the  petition.  Railroad  Co.  v.  Kansas 
City 571 

19. Such  landowner  cannot  (^estion  the  validity 

of  the  proceedings  in  a  suit  to  enjoin  the  assessments 
unless  such  suit  is  brought  withm  thirty  days  from 
the  time  the  amount  of  tne  assessment  is  ascertained. 
Id 571 

20.  Insurance  Certificate. — See  ''Insurance,"  10,  11. 

21.  Junior  Lien-holder.— See  "Mortgages,"  11,  12. 

22.  Mortgage. — A  condition  that  a  default  in  the  pay- 
ment of  taxes  should  mature  the  mortgage  debt  did 
not,  upon  such  default,  start  the  statute  to  running. 
Walters  v.  Chance 682 

23.  Mortgagor— Quieting  Title. — The  law  does  not  per- 
mit a  mortgagor  to  quiet  title  against  the  holder  of 
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his  mortgage  on  the  naked  ground  that  the  right  to 
foreclose  the  mortgage  has  become  barred  by  the  stat- 
ute of  limitations.    Gibson  v.  Johnson 261 

24.  New  Promise. — See  Nos.  35,  86. 

25.  Proceeding  for  a  New  Trial.— The  provision  author- 
izing new  trials  in  criminal  cases  for  like  causes  as  in 
civil  cases  and  the  provision  for  instituting  a  pro^eed- 
ine  to  obtain  a  new  trial  within  one  ^ear  after  final 
judgment  do  not  authorize  a  proceedmg  against  the 
state  to  set  aside  a  judgment  of  conviction  of  a  public 
offense  and  obtain  a  new  triaL  The  State  v,  AppleUm,  160 

26.  Proceeding  in  Error. — A  proceeding  in  error  to  re- 
verse a  judisment  against  a  fraternal  benefit  associa- 
tion must  be  commenced  within  sixty  days  after  the 
rendition  of  the  judgm^it.  Daughters  of  Justice  v. 
Stvift 255 

27.  If  no  appeal  be  taken,  and  the  Judgment  be 

not  paid,  an  action  of  ouster  Will  lie  against  the  asso- 
ciation.  Id 257 

28. No  degree  of  diligence  will  excuse  the  plain- 
tiff in  error  from  filing  a  transcript  or  a  case-niade 
with  his  petition  ih  error.  The  pi^vidiows  of  the 
statute  are  Jurisdictional  and  mandatory.  Kennard 
v.  Alexander 30 

29.  Where  a  trandcrint  is  in  fact  filed  with  the 

petition  in  eri'or,  and  tnere  is  a  mistake  or  ma- 
terial omission  therein,  it  is  within  the  jurisdiction  of 
this  court  to  allow  an  amendment  within  the  year  at 
least.    Id 31 

30.  Leave  to  amend  a  petition  in  error  by,  adding 

new  matter  denied  because  the  time  withm  which 
errors  in  the  case  might  have  been  pt^sented  had  ex- 
pired.   Brewer  v.  Moyer 766 

31.  State. — Statutes  of  limitation  do  not  apply  to  the 
state  except  by  specific  reference.  Whitney  v.  Mor- 
ton County  505 

32.  Statute  as  a  Defense. — The  laws  of  Kansas  relating 
to  the  limitation  of  actions  apply  exclusively  in  this 
state,  except  wh^  the  requirements  of  the  statute 
permitting  the  law  of  another  state  to  be  applied  have 
been  complied  with.    Croufi  v,  Baden 364 

33.  The  statute  of  limitations,  to  be  available  as 

a  defense,  must  be  affirmativiely  j^ebded  Or  otherwi« 
asserted,  and  a  failure  to  do  so  constitotws  a  v?liiver 

of  such  defense.  Id 364 

34.  Tax  Deed.— See  "Taxation." 

35.  Tolling  Statute. — Letters  attached  to  a  petition  in  a . 
foreclosure  suit,  alleged  to  have  been  written  by  oAe 
of  the  makei*s  of  the  note  to  the  payee,  held  to  be  a 
prima  fadi^  acknowledgment  of  the  debt  so  as  to  toil 
the  Statute  of  limitations.    Disney  v,  Healey 326 

36.  A  grantee  who  assuihes  a  mbrteaSte  is  liable 

to  the  mortgagee,  though  the  note  ^omd  havfe  been 
barred  by  the  statute  of  limitations  but  fdr  an  ac- 
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knowledgment  l^  the  grantor  which  tolled  the  statute 
as  to  hmi,  provided  sach  acknowledgment  was  made 
before  the  conveyance.    Id 826 

37.  Void  Administrator's  Sale.— See  No.  2. 

38.  Waiver  off  Statute.— See  No.  33. 
LIQUORS — See  "Intoxicating  Lkjuors." 
LOSS  OF  MARKET— See  "Damages." 

M. 

MALICIOUS  PROSECUTION— See  "Damages." 

MANAGING  AGENT— See  "Agency." 

MANDAMUS— See  "Parties." 

MANSLAUGHTER— See  "Cbiminal  Law." 

MARKET     (VALUE,     LOSS,     DEPRECIATION)  —  See 
"Damages,"  15-18,  24-20. 

MARRIED  WOMAN'S  CONTRACT— See  "Husband  and 
Wife." 

MASTER   AND    SERVANT  — See   "Rahhoads;"   "Dam- 
ages," 103-105;  "Contracts,"  21. 

MAYOR  AND  COUNCIL  — See  "Cities  and  City  Oppi- 

CBRS." 

MEASURE  OF  DAMAGES— See  "Damages." 

MEMBERSHIP    (APPLICATION     FOR)— See   "Insur- 
ance." 

MENTAL  INCAPACITY— See  "Guardian  and  Ward." 

MENTAL  SUFFERING— See  "Damages." 

MINOR  (ADMISSION  TO  SCHOOL)— See  "Schools  and 
School-land." 

MISAPPROPRIATION  OF  FUNDS— See  "Agency,"  18. 

MISCONDUCT— See  "Attorneys;"  "Corporations,"  15. 

MISTAKE  — See  "Waters  and  Water  Companies,"  12; 
"Surveys  and  Boundaries." 

MONOPOLIES: 

1.  Antitrust  Law.— See  Nos.  2-6. 

2.  ComMnatloM  Restrlctins  Competition.— The  stat- 
ute of  1891  prohibiting  combinations  to  prevoit  com- 
petition among  persons  engaged  in  buymg  and  seil- 
mg  live  stock  is  superseded  b^  the  general  antitrust 
law  of  1897,  and  is  no  longer  in  force.  The  State  v, 
WUeon  843 

3.  An  association  engaged  in  buying  and  selling 

live  stock,  practically  controlling  that  business,  which 
has  a  by-law  forbidding  its  members  to  bujr  or  sell 
for  others  without  charging  a  stated  commission,  is 
a  combination  to  restrict  the  pursuit  of  a  lawful  busi- 

'  ness,  and  is  a  trust.    Id 343 

66— 78  KAN. 
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4. Charging  a  commission  for  purchasing  live 

stock  for  another,  by  a  member  of  such  a  trust»  in 
pursuance  of  the  by-law  referred  to,  is  a  misde- 
meanor, and  a  contract  to  pay  a  commission  exacted 
under  such  circumstances  is  void.    Id 848 

5. In   a   prosecution    for   obtaining  money   by 

false  pretenses  through  selling  as  clear  cattle  that 
were  in  fact  mortgaged,  the  defendant  may  show  that 
the  mortgage,  although  fair  on  its  face,  was  void  by 
reason  of  being  bas^  in  part  upon  a  consideration 
made  illegal  by  the  antitrust  statute.    Id 344 

6. The    allegation    that    a    defendant   obtained 

money  by  false  pretenses  through  the  sale  of  property 
represented  to  oe  clear  when  in  fact  there  was  a 
mortgage  upon  it  can  only  be  responded  to  by  proof 
of  the  existence  of  a  valid  mortgage.    Id, 858 

7. A  contract  for  paving  the  streets  of  a  city 

held  void  under  a  statute  requiring  such  contracts  to 
be  let  to  the  lowest  bidder,  and  contrary  to  public 
policy  in  restricting  competition. 

Surety  Co.  v.  Brick  Co 196 

Atkin  V,  Coal  Co 768 

8. Where  a  contract  for  paving  is  void  for  re- 
stricting competition  in  the  purchase  of  materials,  all 
the  proceedings  are  void,  and  one  furnishing  material 
with  knowledge  of  the  facts  constituting  the  illegality 
cannot  recover  against  the  surety  on  the  contractor's 
bond.    Id 197,  768 

9.  Dealing  in  Live  Stock. — See  Nos.  2-6. 

10.  Public  Improvements. — See  Nos.  7,  8. 

11.  Surety  Bonds. — ^The  legislature  may  require  persons 
contracting  to  improve  city  streets  to  ^ve  bonds  exe- 
cuted by  some  security  company  authorized  to  do  busi- 
ness within  the  state.  Parker-Washington  Co.  v.  Kan- 
sas City 722 

MONTHLY  ASSESSMENTS— See  "Insurance." 

MORTGAGES: 

1.  After-acquired  Title.— See  Nos.  6-8. 

2.  Assumption  by  Qrantee. — See  No.  34. 

3.  Condition  Broken. — A  peaceable  entry  into  posses- 
sion of  unoccupied  land,  and  continued  possession,  by 
a  mortgagee  after  condition  broken,  is  a  defense  to 
ejectment  by  the  owner,  until  the  mortgage  lien  has 
been  satisfied.    WaXters  v.  Chance 680 

4. A  condition  that  a  default  in  the  payment  of 

taxes  should  mature  the  mortgage  debt  dia  not,  upon 
such  default,  start  the  statute  to  running.    IdL 682 

5.  Consideration  Paid  by  Another. — See  Nos.  28,  29. 

6.  Convey  no  Title.- A  mortgage  in  this  state,  being 
merely  security  for  a  debt,  conveys  no  title  and  is 
not  an  "alienation"  within  the  meaning  of  the  stat- 
utes of  the  United  States.    Stark  v.  Morgan 468 
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MORTGAGES— Continued  : 

7. A  mortgage  made  by  a  homestead  claimant 

prior  to  final  proof,  for  any  purpose  not  intended  to 
transfer  title  m  evasion  of  the  statute,  is  not  void  nor 
contrary  to  law.    Id 458 

8.  Such  a  mortgagor,  after  acquiring  title  from 

the  government,  will  be  estopped  from  defeating  the 
enforcement  of  the  mortgage  lien.  His  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee.    Id 453 

9.  Evidence  of  Perjury. — A  mortgage  given  before  final 
proof  does  not  stand  in  the  way  of  the  claimant's  hon- 
est oath  upon  final  proof.    Id 468 

10.  Failure  of  Consideration. — A  purchase-money  mort- 
f&ge  executed  by  the  grantee  of^a  warranty  deed  held 
meffectual  by  a  failure  of  consideration.    Harrington 

V,  Lowe  24 

11.  Foreclosure. — Real  estate  once  sold  pursuant  to  a 
judgment  of  foreclosure  cannot  again  be  sold  upon  a 
judgment  lien  inferior  thereto,  under  which  the  holder 
of  the  judgment  had  a  right  to  redeem  within  fifteen 
months  after  the  foreclosure  sale.    Gille  v.  Enright, .  245 

12. Where  a  junior  lien-holder  causes  execution  to 

be  levied  on  real  estate  once  sold  under  foreclosure, 
and  procures  a  sheriff's  deed,  he  acquires  no  title  and 
cannot  complain  of  any  judgment  rendered  in  a  suit 
by  one  in  possession,  after  his  right  of  redemption 
had  expired,  to  quiet  title.    Id 245 

13.  Where  a  note  was  payable  at  a  bank,  and 

was  not  due,  and  was  paid  to  one  not  connected  with 
the  bank,  who  did  not  have  possession  of  the  note,  and 
the  agency  was  controverted,  statements  of  the  alleged 
agent  when  the  papers  were  executed,  unknown  to 
the  mortgagee,  that  the  interest  mieht  be  paid  to 
him,  were  inadbiissible.    Goodyear,  v.  Williams 192 

14.  So  of  letters  written  by  the  plaintiff  to  the 

alleged  agent  relating  to  specific  claims  against  other 
persons  and  of  which  defendant  had  no  knowledge  at 
the  time  of  payment.    Id 192 

15.  So  of  entries  in  a  loan  register,  not  a  book 

of  accounts,  kept  by  the  alleged  agent,  unknown  to 
plaintiff  or  defendant  at  the  time  of  payment.    Id 192 

16.  Service  upon  a  guardian  held  to  confer  juris- 
diction upon  a  district  court  to  adjudicate  the  rights 
of  a  lunatic  in  a  foreclosure  proceeding.  Foran  v, 
Healy 633 

17.  A  lunatic  whose  property  was  sold  under  fore- 
closure had  no  right  to  redeem  the  property  after 

.    his  restoration  to  sanity  because  the  court  did  not 
acquire  jurisdiction  by  service  upon  his  guardian.  Id.,  633 
17a.  Homestead. — See  Nos.  6-9. 

18.  Illegal  Consideration. — In  a  prosecution  for  obtain- 
ing money  by  false  pretenses  through  selline  as 
clear  cattle  that  were  in  fact  mortgaged,  the  defend- 
ant may  show  that  the  mortffa|:e,  althoujfh  fair  on  its 
face,  was  void  by  reason  of  oemg  based  in  part  upon 
a  consideration  made  illegal  by  the  antitrust  statute. 
The  State  v.  Wilson 344 
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MORTGAGES — Continxjed  : 

19.  The   allegation    that    a    defendant    obtained 

money  by  false  pretenses  through  the  sale  of  property 
represented  to  be  clear  when  in  fact  there  was  a 
mortgage  upon  it  can  only  be  responded  to  by  proof 

of  the  existence  of  a  valid  mortgage.    I<L 358 

20.  A  note  and  mortgage  given  for  a  considera- 
tion, a  part  of  which  is  unlawful  because  based  upon 
a  transaction  made  criminal  by  the  statute,  are 
wholly  void.    Id 343 

21. Where  two  notes  secured  by  a  mortgage  are 

given  for  a  consideration  in  part  unlawful,  although 
the  unlawful  portion  of  the  consideration  is  less  than 
either  of  the  notes,  both  of  the  notes  and  the  mort- 
gage are  wholly  void.    Id 343 

22.  Latent  Defect.— See  Nos.  18-21. 

23.  Mortgagee  in  Possession. — See  No.  3. 

24.  Mortgagor  Estopped. — See  Nos.  6-8. 

25.  Not  a  Conveyance.— See  Nos.  28,  29. 

26.  Not  an  Alienation. — See  Nos.  6-8. 

27.  Redemption.— See  Nos.  11,  16,  17. 

28.  Resulting  Trust. — ^Where  one  lends  money  uiK>n 
notes  secured  by  mortgages  on  real  estate,  which 
notes  and  mortgages  he  retains  in  his  possession, 
they  are  assets  of  his  estate  upon  his  death  although 
made  payable  to  a  third  person.    Hanrion  v,  Hanriofiy    25 

29.  A  mortgage  of  real  estate  is  not  a  conveyance 

within  the  meaning  of  the  statute  which  provides  that 
when  a  conveyance  is  made  to  one  person  tipon  a  con- 
sideration paid  by  another  no  use  or  trust  shall  re- 
sult in  favor  of  the  latter,  but  the  title  shall  vest  in 
the  former.    Id 25 

80.  Second  Sale  of  iyiortgaged  Property. — See  Nos.  11, 
12. 

31.  Statute  of  LlmltatioiM. — The  law  does  not  pennt  a 
mortgagor  to  quiet  title  against  the  holder  of  his 
mortgage  on  the  naked  fl^xHind  that  the  right  to  fore- 
close the  mortgi^e  has  become  barred  by  the  statute 

of  limitations.    Gibson  v.  Johnson 261 

32.  A  condition  that  a  default  in  the  payment  of 

taxes  should  mature  the  mortgage  debt  did  not,  upon 
such  default,  start  the  statute  to  running.  WfiUers  v. 
Chance   682 

33.  Letters  attached  to  a  petition  in  a  foredosure 

suit,  alleged  to  have  been  written  by  one  of  the  mak- 
ers of  the  note  to  the  payee,  held  to  be  a  prima  facte 
acknowledgment  of  the  debt  so  as  to  toll  the  statute 

of  limitations.    Disney  v.  Hedley 326 

34^  ^  grantee  who  assumes  a  mortgage  is  liable 

to  the  mortgagee,  though  the  note  would  have  been 
barred  by  the  statute  of  limitations  but  for  an  ac- 
knowledgment b^  the  gr&DtoT  which  tolled  the  statute 
as  to  him,  provided  such  acknowledgment  was  made 

before  the  conveyance.    Id 826 

35.  Suit  to  Quiet  Title.— See  No.  31. 
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MOTIONS— See  "Practice,  District  Court." 

MULTIFARIOUS  STATUTE  —  See  '•Constitutional 
Law." 

MUNICIPAL  CORPORATIONS  — See  "Cities  and  City 
Officers;"  "Office  and  Officers;"  "Schools  and 
School-land." 

MURDER^See  "Criminal  Law." 

MUTUAL  BURIAL  ASSOCIATION— See  "Insurance." 

N- 

NAMES  INDORSED  ON  INDICTMENT— See  "Criminal 
Law." 

NAVIGABLE  RIVER  — See  "Waters  and  Water  Com- 
panies." 

NECESSARY  PARTIES— See  "Parties." 

NEGLIGENCE: 

1.  Comtributory. — See  "Damages." 

2.  Evidence. — See  "Evidence." 

3.  Injury  by  Fire. — See  "Railroads." 

4.  Injury  to  Stock  in  Transit.- See  "Raiu^oads." 

5.  Manaiins  A^ent. — See  "Agency/'  18. 

6.  Non-delivery  of  Freight. — See  "Raiuioads." 

7.  Personal  Injuries. — See  "Damages." 

8.  Question  of  Law  or  Fact.— See  "Damages,"  82,  83. 

9.  Trespassing  Cattle. — See  "Practice,  Justice  of  the 
Peace,"  1,  2. 

NEGOTIABLE  INSTRUMENTS: 

1.  Authority  of  Agent  (See,  also,  Nos.  15-18).— 
Whether  an  alleged  agent  had  authority  to  sign  a 
note  was  held  to  be  a  question  for  the  jury.    Duncan 

V.  Huse 432 

2.  Bona  Fide  Holder.— See  Nos.  6-8,  26. 

3.  Cliecic  —  Evidence  of  Bribery.— See  "Criminal 
Law,"  7. 

4.  Consideration. — Between  the  original  parties  to  a 
bill  or  note  the  consideration  may  always  be  inquired 
into.    Denting  v.  WcUlace 291 

5.  Delay— Rights  of  Drawer. — See  No.  7. 

6.  Demand  of  Payment. — ^When  presentation  and  de- 
mand of  payment  of  a  bank-check  must  be  made  dis- 
cussed.   Cox  V.  Bank 789 

7.  Delay  in  forwarding  and  presenting  a  check, 

if  no  loss  occur  to  the  drawer,  held  not  to  be  a  de- 
fense against  a  recovery  by  a  bona  fide  holder.    Id.,,  789 

8.  Joint  Maker. — ^A  joint  maker  of  a  note  with  a  corpo- 
ration which  does  not  have  the  power  to  issue  such 
an  oblieation  may  be  liable  thereon  to  an  innocent 
holder  ttiereof ,  even  though  no  recovery  can  be  had 
against  the  corporation.    Scott  v.  Bankers^  Union. . .  576 
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NEGOTIABLE  INSTRUMENTS— Continued: 

9.  The  release  by  the  holder  of  a  note  of  one  or 

more  joilit  makers  does  not  discharge  other  joint 
makers,  except  as  to  the  proportional  amount  payable 
by  those  released.    Smith  v.  White 607 

10.  Lost  Note— Deceased  Maker. — Evidence  held  suffi- 
cient to  uphold  a  verdict  in  favor  of  defendsmt  in  an 
action  on  a  lost  note  of  a  deceased  maker.  Haines  v. 
GoocUander    188 

11.  Proof  that  plaintiff  was  financially  embar- 
rassed at  the  time  the  note  was  claimed  to  have  been 
given  was  properly  received.    Id 188 

12.  Notice  of  Corpori^te  Powers. — See  Nos.  26,  29. 

13.  Payment. — ^An  offer  by  a  guarantor  to  pay  an  over- 
due note,  accompanied  by  a  display  of  the  monev,  did 
not  amount  to  a  tender  of  payment,  although  the 
creditor  said  he  preferred  the  note,  the  offer  being 
contingent  on  the  creditor's  desiring  payment.    Crane 

V.  Bank 287 

14.  Payment  before  Maturity. — See  Nos.  15-18. 

15.  Payment  to  Agent. — Where  a  note  was  payable  at  a 
bank,  and  was  not  due,  and  was  paid  to  one  not  con- 
nected with  the  bank,  who  did  not  have  possession  of 
the  note,  and  the  agency  was  controverted,  state- 
ments of  the  alleged  agent  when  the  papers  were 
executed,  unknown  to  the  mortgagee,  that  the  interest 
mi^t  be  paid  to  him,  were  inadmissible.    Goodyear 

V,  Williams 192 

16. So  of  letters  written  by  the  plaintiff  to  the 

alleged  agent  relating  to  specific  claims  against  other 
persons  and  of  which  defendant  had  no  Imowledge  at 

the  time  of  pajrment.    Id 192 

17.  So  of  entries  in  a  loan  register,  not  a  book  of 

accounts,  kept  by  the  alleged  agent,  unknown  to  plain- 
tiff or  defendant  at  the  time  of  payment.  Id 192 

18. Where  a  debtor  pays  a  note  not  due  to  a 

third  person  who  does  not  have  possession  of  it  there 
is  a  prima  facie  presumption  that  the  person  receiv- 
ing the  money  does  so  as  the  agent  for  the  debtor. 
IdT 192 

19.  Possession. — See  Nos.  15-18. 

20.  Presentation. — See  Nos.  6,  7. 

21.  Proof  of  Fraud.— See  No.  11. 

22.  Restrictive  Indorsement. — See  No.  25. 

23.  Set-off. — In  an  action  on  a  note,  to  which  defendants 

S leaded   a   set-off,  judgment   for  plaintiff   affirmed. 
)oot  V.  Wolff 777 

24.  Statute  off  Limitations. — Letters  fittaqhed  to  a  peti- 
tion in  a  foreclosure  suit,  alleged  to  have  been  writ- 
ten by  one  of  the  makers  of  the  note  to  the  payee, 
held  to  be  a  prima  facie  acknowledgment  of  the  debt 
so  as  to  toll  the  statute  of  limitations.  Disney  v, 
Healey  326 

25.  Title  as  Trustee. — The  fact  that  a  draft  chai^ged  to 
have  been  fraudulently  obtained  was  made  payable 
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NEGOTIABLE  INSTRUMENTS— Continued: 

to  defendant  "for  the  use  of'  the  person  alleged  to 
have  been  defrauded  did  not  conclusively  show  that 
the  defendant  acquired  title  to  it  only  as  a  trustee. 
The  State  v.  Wilson 885 

26.  Uttra  Vires  Contract. — The  purchaser  of  a  note 
executed  by  a  corporation  not  having  the  legal  power 
to  issue  such  an  obligation  cannot  recover  thereon 
from  such  maker,  even  when  the  note  is  taken  in 
good  faith  and  for  value.    Scott  v.  Banker^  Union. . .  576 

27.  — ; —  A  joint  maker  of  a  note  with  a  corporation 
which  does  not  have  the  power  to  issue  such  an  obli- 
gnttion  may  be  liable  thereon  to  an  innocent  holder 
thereof,  even  thoueh  no  recovery  can  be  had  against 
the  corporation.    Id 576 

28. A     fraternal-insurance     cori>oration     whose 

charter  does  not  expresslv  authorize  it  to  issue  notes 
has  no  implied  power  to  do  so  wh^n  such  authority  is 
-  unnecessary  to  the  exercise  of  power  given  or  to 
accomplish  the  corporate  purposes.    Id 575 

29. Every  person  dealing  with  a  corporation  or 

with  its  obligations  is  bound  to  take  notice  of  the 
power  possessed  by  such  corporation  and  of  the  pur- 
pose for  which  it  was  created.    Id. 575 

NEWLY  DISCOVERED  EVIDENCE— See  "Evidence." 

NEW  PROMISE— See  "Limitation  op  Actions." 

NEW  TRIAL— See  "Practicb,  District  Court." 

NOMINAL  PLAINTIFF— See  "Parties." 

NON-DELIVERY  OF  FREIGHT— See  "Railroads." 

NON-RESIDENT— See  "Limitation  op  Actions,"  4. 

NON-USER— See  "Railroads,"  11. 

NOTES — See  "Nbgotiabus  Instruments." 

NOTICE: 

1.  Agency. — See  "Agency,"  4-7. 

2.  Application  to  Sell  Real  Estate. — See  "Guardian 
and  Ward." 

3.  Appointment  of  a  Guardian. — See  "Guardian  and 
Ward." 

4.  Claim  for  Damages. — See  "Railroads,"  56-58. 

5.  Claim  of  Possession  (See,  also,  "Conveyances,"  3). 
— One  who  as  attorney  brought  unlawful  detainer 
in  another's  name  held  estopped  to  deny  that  the 
nominal  plaintiff  was  the  real  party  in  interest  and 
entitled  to  settle  the  litigation^  although  defendant 
had  notice  that  the  attorney  claimed  to  be  himself  en- 
titled to  possession.    Edwards  v.  Sourbeer 224 

6.  Corporate  Powers.— See  "Negotiable  Instru- 
ments." 

7.  Correction  of  Journal  Entry. —  The  power  of  a 
district  judge  to  correct  a  judgment  entry  is  not  lost 
b^  lapse  of  time,  and  may  in  nis  discretion  be  exer- 
cised on  his  own  motion  and  without  notice  to  the 
parties  affected.    Christiaen  v,  Bartlett 404 


Digitized  by  LjOOQIC 


888     SUPREME  COURT  OF  KANSAS, 

NOTICE— Continued  : 

8. Possibly  ooncUtions  might  arise  in  which  a 

failure  to  give  notice  would  tend  tp  show  an  abuse  of 
discretion.    Id. 407 

9.  Covenantor— Eviction  of  Covenaate*. — See  ^Con- 
veyances/' 6. 

10.  Default  in  Paym^at. — See  **ScHOOiM  ANp  School- 
land,"  8. 

11.  Defective  Appliance. — See  ''Raueoadb." 

12.  Description  in  a  Deed.— See  "Taxation,"  87. 

13.  Effect  of  Non-delivery.— See  "Railroads." 

14.  Heirs. — An  action  by  heirs  to  recover  real  property 
descending  to  them  but  sold  by  an  administrator  upon 
an  order  of  court  must  be  begun  within  five  years 
after  the  deed  is  recorded,  although  the  sale  be  void 

for  want  of  notice  to  the  tieirs.    u'Keefe  v.  Behretu,  469 

15.  Illegal  Proceedings.— See  "Contkacts,"  39,  48,  49. 

16.  Judicial.— See  "Evidencb." 

17.  Latent  Defect. — See  "Mortgages." 

18.  Misconduct  of  Subordinates. — See  "Corporations," 
15. 

19.  Presumption. — See  "Evidence." 

20.  Service  upon  a  Guardian. — See  "Jurisdiction." 

21.  Transactions  by  a  Cosurety. — See  "Suretyship  and 
Guaranty,"  17. 

22.  Void  Paving  Contract.— S^  "Contracts,"  89. 

23.  Waiver. — It  was  said  a  party  cannot  be  heurd  to  say 
that  a  notice  which  he  expressly  waived  was  not 
given.    Smy80r  v.  Fair TIS 

NUISANCE— See  "Injunction." 

NURSE  HIRE— See  "Damages." 

O. 

OBJECTION  TO  EVIDENCE— See  "Evidence." 

OBSTRUCTION     OF     NAVIGABLE     STREAM  —  See 
"Waters  and  Water  Companies,"  10. 

OBTAINING  MONEY  BY  FALSE  PRETENSES  — See 
"Criminal  Law." 

OFFER  AND  ACCEPTANCE— See  "Contoacts." 

OFFER  OF  PAYMENT  —  See  "Suretyship  and  Guar- 
anty," 19. 

OFFER  OF  PROOF— See  "Practice,  District  Court." 

OFFICE  AND  OFFICERS : 

1.  Appraisers. — An  ambiguous  report  of  appraisers, 
made  in  the  course  of  proceedmgs  upon  wliich  a 
guardian's  deed  is  based,  will  if  possible  be  given  a 
construction  that  will  uphold  the  deed.  Beachy  v. 
SJiomber 62 

2.  Assessors. — The  statute  exempting  to  the  liead  of  a 
family  necessary  food  for  exempt  stock  does  not  en- 
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OFFICE  AND  OFFICERS— CoNnNUH) : 

title  him  to  claim,  in  the  abMBce  of  food  for  stock, 
wheat  to  be  sold  to  purchase  soeh  food.  Voss  v. 
Gos8   .: / 120 

3.  Charter  Board. — An  association  to  secure  its  mem- 
bers a  burial  in  consideration  of  stipulated  assess- 
ments held  to  be  an  insurance  associanon.    The  State 

V.  Burial  Aeaociation 179 

4.  Clerk  of  District  Court.— Where  the  judge  and  clerk 
of  the  district  court  are  each  authorized  to  do  a  cer- 
tain act,  and  the  authority  for  each  act  is  dependent 
upon  the  previous  action  of  the  other,  either  may  act 
first.  If  the  acts  follow  one  another  within  a  reason- 
able time  they  will  be  regarded  as  done  at  the  same 
time.    Bamett  v.  Schad 414 

5.  County  Clerk. —  DelinquMit  taxes  not  chargeable 
when  the  certificate  is  assigned  are  not  a  lien  upon 
the  land  within  the  meaning  of  the  statute.  Gibson  v. 
Trieler  397 

6.  A  recital  in  a  tax  deed  that  the  county  clerk 

had  affixed 'the  seal  of  the  county  held  a  sufficient 
authentication.    Kruee  v.  Fairchild 311 

7.  County  clerks  are  required  to  obtain  from  the 

land-K>ffices  abstracts  of  government  lands  that  have 
become  taxable  since  March  of  the  previous  year.    Jd.,  310 

8.  County  Commissioners. — A  contract  for  the  publi- 
cation of  the  personal-property  statements  of  all  per- 
sons in  the  county  returned  by  the  assessors  held  to 

be  ultra  vires  and  void.    Broum  v.  The  State 69 

9. Injunction  will  lie  to  prevent  the  payment  of 

the  contract  price.    Id 69 

10.  In   suits  to  foreclose  a   lien  for  delinquent 

taxes  separate  proceedings  against  individual  tracts 
are  permissible.    Whitney  v,  morion  County 502 

11.  In  many  instances  there  should  be  a  joinder, 

and  the  court  can  so  order,  ,on  request,  to  aid  in 
minimizing  costs,  unless  controlled  by  some  para- 
mount consideration.    Id 502 

12.  If  the  action  of  the  county  commissioners  in 

ordering  separate  proceedings  should  result  in  pal- 
pable wrong,  the  court  may  tax  any  unjust  increase 

m  costs  so  made  to  the  plaintiff.    Id, 502 

13. A  defective  statement  of  the  change  prayed 

for  will  not  render  void  a  petition  for  the  alteration  of 
a  public  road,  where  the  purpose  of  the  petition  can 
be  gathered  from  the  language  used.  Wiener  v.  Bar- 
ber County  324 

14. A  sheriff  held  not  entitled  to  recover  com- 
pensation for  the  service  of  deputies  in  excess  of 
that  authorized  by  the  statute.     Decatur  County  v. 

Leaman   *  ^^ 

15.  County  Treasurer. — Delinciuent  taxes  not  chargeable 
when  the  certificate  is  assigned  are  not  a  lien  upon 
the  land  within  the  meaning  of  the  statute.  Gibson 
V.  Trisler 397 


Digitized  by  LjOOQIC 


890     SUPREME  COURT  OF  KANSAS. 


OFFICE  AND  OFFICERS— Ck)NTiNUBD: 

16.  De  Facto. — One  claiming  to  act  as  a  judge  pro  tern. 
of  a  city  court  held  to  be  a  (20  facto  officer,  whose  acts 
and  judgments  could  not  be  collaterally  attacked. 
Brigffs  v.  Vo88 418 

17.  Insurance  Commissioner. — An  association  to  secure 
its  members  a  burial  in  consideration  of  stipulated  as- 
sessments held  to  be  an  insurance  association.  The 
State  V.  Burial  Aaaociation 179 

18.  Judge  of  City  Court.— See  No.  16. 

19.  Judge  of  the  District  Court. — See  "Practice,  Dis- 
trict Court." 

20.  Justice  of  the  Peace. — See  "Practice,  Justice  of 
THE  Peace." 

21.  Managing  Agents. — See  "Agency." 

22.  Railroad  Commissioners. — See  "Railroads." 

23.  Secretary  of  Corporation. — See  "Corporations,"  1. 

24.  Sheriff. — In  a  suit  to  enjoin  a  sheriff  from  selling 
real  estate  under  an  execution  issued  on  a  mon^ 
judgment  the  judgment  creditor  is  a  proper  but  not 

a  necessary  party.    Bamett  v.  Schad 414 

25.  An  original  proceeding  to  remove  a  sheriff 

from  office  dismissed  because  the  controversy  could 
better  be  heard  in  the  district  court  The  State  v. 
Welfelt 791 

26. A  sheriff  held  not  entitled  to  recover  com- 
pensation for  the  service  of  deputies  in  excess  of 
that  authorized  by  the  statute.  Decatur  County  v. 
Leaman   785 

27. One  in  attendance  upon  a  federal  court  in  a 

county  other  than  that  of  his  residence,  either  as  a 
party  or  as  a  material  witness,  although  not  imder 
subpoena,  is  exempt  from  the  service  of  a  summons  in 
an  action  brougnt  in  that  county.  Underwood  v. 
Fosha 408 

28.  Sheriff's  Return. — ^Where  the  return  upon  a  notice 
of  default  in  payment  on  a  school-land  contract  fails 
to  show  that  it  was  served  upon  "all  persons  in  pos- 
session of  the  lands"  such  service  is  defective,  and 
will  not  support  a  forfeiture.    Pharee  v.  Gleaeon. . . .  604 

29.  Township  Board. — The  plaintiffs  were  entitled  to 
their  costs  although  they  had  not  presented  their 
claim  to  the  township  board  before  beginning  the 
action.    Morrill  Tovmahip  v.  FletchaU 787 

30.  A  judgment  awarding  damages  to  parents  for 

the  death  of  a  child  caused  by  a  defective  highway 
affirmed.     Id 787 

OPINION  TESTIMONY— See  "Evidence." 

ORAL  AGREEMENT— See  "Fraud." 

ORDINANCE  (VIOLATION   OF   SPEED)— See  "Rail- 
roads." 

ORIGINAL  JURISDICTION— See  "Jurisdiction." 

OUSTER^-See  "Taxation,"  44;  "Insurance." 

OWNERSHIP — See  "Title  and  Ownership." 
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P. 

PARENT  AND  CHILD  — See  "Contracts;"  "Damages," 
73,  89;  "Schools  and  School-land,"  1. 

PAROL  TESTIMONY— See  "Evidence." 

PARTIAL  FAILURE  OF  CONSIDERATION— See  "Con- 
tracts," 10. 

PARTIAL    ILLEGALITY    OF    CONSIDERATION  —  See 
"Contracts,"  48-53. 

PARTIAL  INVALIDITY  OF  A  STATUTE  —  See  "Con-  . 
stitutional  Law." 

PARTIAL  RECOVERY— See  "Ejectment." 

PARTICEPS  CRIMINIS—See  "Criminal  Law,"  42. 

PARTIES: 

1.  Actions  against  the  State. — The  state  cannot  be 
sued  in  its  own  courts  except  with  its  own  consent, 
clearly  conferred  by  act  of  the  legislature.    The  State 

V,  Appleton 160 

2.  The  rule  is  that  as  statutes  giving  the  power 

to  sue  the  state  are  in  derogation  of  a  sovereign 
power  they  should  be  construed  strictly.  Id 164 

3.  Administrator.— See  No.  21. 

4.  Attitude  upon  tlie  Record. — ^A  party  cannot  be  al- 
low^ to  assume  antagonistic  attitudes  upon  the  rec- 
ord.   Harrington  v.  Lowe 23 

5.  Consignee. — See  Nos.  8-10. 

6.  Contest  of  a  Will. — An  order  probating  a  will  de- 
termines its  due  attestation,  execution,  and  validity, 
and  an  interested  person  must  contest  the  will,  if  at 
all,  within  two  years,  imless  under  legal  disability. 
Keeler  v.  Latter 388 

7.  A  creditor  of  an  heir  who  claims  that  the  de- 
vised property  has  passed  to  the  heir  occupies  no  bet- 
ter position  than  the  heir  himself.    Id 388 

8.  Conversion. — ^Where  goods  consi^ed  by  the  owner 
to  an  agent  were  delayed  in  transit  and  converted  by 
the  carrier  the  consij^nee  had  such  a  special  interest 
that  he  could  maintain  an  action  for  the  value  of  the 
property.    Railway  Co.  v.  Implement  Co 295 

9. The  consignee  holds  the  amount  recovered  in 

trust  for  the  owner  after  deducting  his  commission. 
Id.  296 

10.  The  consignee  is  always  presumed  to  have  the 

necessary  ownership  to  sue  in  conversion  until  the 
contrary  is  shown.    Id 299 

11.  Creditors.— See  Nos.  6,  7, 14,  21. 

12.  Immunity  from  Process. — One  in  attendance  upon  a 
federal  court  in  a  county  other  than  that  of  his  resi- 
dence, either  as  a  party  or  as  a  material  witness,  al- 
though not  under  subpoena,  is  exempt  from  the  service 
of  a  summons  in  an  action  brougnt  in  that  county. 
Underwood  v.  Foeha 408 
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PARTIES— Continued  : 

18.  Improper  Joinder. — See  No.  25. 

14.  Injunction— Sheriff. — In  a  suit  to  enjoin  a  sheriff 
from  selling  real  estate  under  an  execution  issued  on 
a  money  judgment  the  judgment  creditor  is  a  proper 
but  not  a  necessary  party.    Bmmeit  v.  Sehad 414 

15.  Mandamus. — ^A  father  -whose  minor  child  is  living 
^th  him  may  maintain  an  action  in  mandamus  in 
his  own  name  to  compel  a  board  of  education  to  admit 
his  child  to  the  public  school.  Cartwrigkt  v.  Board  of 
Education 82 

16.  Necessary.— See  Nos.  14,  24. 

17.  Negotiable  Instruments. — Between  the  original  par- 
ties to  a  bill  or  note  the  consideration  may  always,  be 
inquired  into.    Deming  v.  Wallace 291 

17a.  Nominal  Plaintiff.— See  No.  28a. 

18.  Notice. — The  power  of  a  district  judge  to  correct  a 
judgement  entry  is  not  lost  by  lapse  of  time  and  may 
m  his  discretion  be  exercised  on  his  own  motion  and 
without  notice  to  the  parties  affected.  Christisen  v. 
Bartlett   404 

19.  Possibly  conditions  might  arise  in  which  a 

failure  to  give  notice  would  tend  to  &^ow  an  abuse  of 
discretion.    Id , 407 

20.  Parent  and  Child.— See  No.  15. 

21.  Partition. — General  creditors  are  not  proper  par- 
ties to  partition  proceedings  by  heirs,  and  the  admin- 
istrator should  not  be  joined  unless  under  exceptional 
circumstances.    O'Keefe  v,  Bekrens 480 

22.  Proceeding  in  Aid  of  Execution. — One  testifying 
under  a  subpoena  in  a  proceeding  in  aid  of  execution, 
who  is  not  made  a  party  and  does  not  intervene  to 
claim  the  property,  is  not  bound  by  the  order  and  may 
afterward  litigate  his  rights.  Honce  v.  Schram 368 

28.  Proper. — See  Nos.  14,  21. 

23a.  Real  Party  in  Interest. — ^An  attorney  who  brought 
unlawful  detainer  in  another's  name  was  estopped  to 
deny  that  the  nominal  plaintiff  was  the  real  party  in 
interest  and  entitled  to  settle  the  litigation,  although 
defendant  had  notice  that  the  attorn^  claimed  to 
be  entitled  to  possession.    Edwards  v.  Sourheer 224 

24.  Recovery  of  Convict's  Estate. — An  action  to  re- 
cover property  belonging  to  a  convict  imder  sentafice 
and  impnsonm^fit  for  a  term  less  than  life  can  only 
be  maintained  by  a  trustee.    New  v.  Smith 174 

25. Where  an  action  to  recover  a  convict's  estate 

was  brought  in  the  name  of  a  trustee,  and  the  con- 
vict was  named  as  a  party  plaintiff,  allegations  re- 
ferring to  the  convict's  right  to  join  were  treated  as 
surplusage.    Id 174 

26.  Title  in  Third  Party.— See  "Ejectment." 

PARTITION — See  "Descents  and  Dibtbibutions;"  "Wa- 
ters AND  Water  Companibs." 

PARTNERSHIP  —  See  "Accounts  and  Accounting,"  3; 
"Petition,"  27,  28. 
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PART  PERFORMANCE— See  "Fraud,"  5-7. 

PARTY  WALL^See  "Surveys  and  Boundaries." 

PASSION  AND  PREJUDICE— See  "Jury  and  Jurors." 

PAVING  CONTRACTS— See  "Cities  and  City  Officers," 
9,  10,  12. 

PAYMENT— See  "Negotiable  Instruments,"  6,  7,  18,  IS- 
IS; "Conditions  Precedent,"  4-7;  "Judgments,"  26, 
26;  "Taxation,"  5;  "Schools  and  School-land,"  8. 

PEACEABLE  ENTRY— See  "Evidence." 

PECULIAR  DANGER  (PLACE  OF)— See  "Railroads." 

PERJURY— See  "Evidence." 

PERPETUITIES  (RULE  AGAINST)— See  "Wills." 

PERSONAL  INJURIES— See  "Damages." 

PERSONAL  LIABILITY— See  "Executors  and  Adminis- 
trators." 

PERSONAL  RELATION— See  "Contracts." 

PETITION: 

1.  Agent's  Commissioiu — ^A  petition  for  an  agent's 
commission  held  good  against  demurrer.  Long  v. 
Thompson   76 

2.  Alteration  of  a  Public  Road.— A  defective  statement 
of  the  change  prayed  for  will  not  render  Yoid  a  pe- 
tition for  the  alteration  of  a  public  road,  where  the 
purpose  of  the  petition  can  be  gathered  from  the 
language  used.    Wimer  v.  Barber  County 324 

3.  Amendment. — See  "Practigb,  District  Court." 

4.  AmendmentF— Petition  in  Error. — See  "Practice, 
Supreme  Court." 

6.  Bill  0f  Particnlars. — See  "Practice,  Justice  of  the 
Peace." 

6.  Breadh  of  Promise. — In  an  action  for  breach  of 
promise  to  marry,  it  was  not  error  to  deny  a  motion 
to  strike  out  evidential  facts  pleaded  in  aggravation 

of  damages.    Sramek  v.  Sklenar 450 

7.  Even  if  such  facts  are  redundant  and  sur- 
plusage, and  could  be  proved  without  being  pleaded, 
it  is  within  the  discretion  oi  tiie  court  to  strike  out 

or  retain  them.    Id 450 

8. Evidence  that  after  a  contract  to  marry  had 

been  made  the  man  seduced  the  woman  may  be  con- 
sidered by  the  jury  in  aggravation  of  the  damages  for 
a  breach  of  the  contract,  and  should  not  be  stricken 
out.   Id. 450 

9.  Construction. — ^Where  there  is  no  motion  to  make 
the  petition  more  definite  and  certain  the  pleading 
must  be  liberally  construed.  Long  v.  Th4)mpson 78 

10.  On  a  general  demurrer,  there  being  no  mo- 
tion to  make  more  definite  and  certain,  a  petition 
should  be  liberally  construed,  and  the  demurrer  over- 
ruled if  the  facts  stated  constitute  a  cause  of  action. 
Bowereox  v.  Hall 99 
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PETITION— CoNTiNUEp : 

11.  Demurrer. — See  "Demurrer." 

12.  Description  of  Material. — See  No.  29. 

18.  Duplicity. — See  "Practice,  District  Court,"  59. 

14.  Ejectment. — ^Where  a  petition  in  ejectment  alleges 
full  title,  and  the  answer  includes  a  general  denud, 
coupled  with  a  claim  of  a  fractional  interest,  the 
plamtiff,  upon  proof  of  partial  title,  is  entitled  to  a 
proportionate  recovery  and  to  jud^rment  for  costs. 
Young  v.  Bigger 145 

15.  Such  a  case  is  not  within  the  provisions  re- 
quiring a  tenant  in  common  in  suing  a  cotenant  for 
possession  to  allege  that  defendant  has  denied  his 
right.   Id 146 

16.  Election  of  Counts. —  See  "Practice,  District 
Court." 

17.  Evidential  Facts.— See  Nos.  6-8. 

18.  Filing  Separate  Petitions.— See  "Practice,  Dis- 
trict Court." 

19.  Final  Determination. — See  Nos.  30,  31;  see,  also, 
"Demurrer,"  15-17. 

20.  Guardian's  Sale. — A  guardian's  deed  will  not  be 
held  void  upon  a  collateral  attack  merely  because  the 
petition  for  leave  to  sell  real  estate  does  not  affirma- 
tively show  the  existence  of  the  conditions  which  au- 
thorize such  sale.    Beachy  V,  Shomber 62 

21.  Injunction. — ^Where  the  judge  and  clerk  of  the  dis- 
trict court  are  each  authorized  to  do  a  certain  act,  and 
the  authority  for  each  act  is  dependent  upon  the  pre- 
vious action  of  the  other,  either  may  act  first.  If 
the  acts  follow  one  another  within  a  reasonable  time 
they  will  be  regarded  as  done  at  the  same  time.  Bar- 
nett  V,  Schad 414 

22.  Facts  tending  to  show  that  such  business  was 

bein^  located  in  imnecessarily  close  proximi^  to  a 
public  highway  frequently  traveled  by  plaintiffs,  and 
to  the  buildings  of  plaintiffs,  are  pro^r  allegations 
in  a  suit  to  eh  join  such  business  as  a  nuisance.  Rema- 
herg  v.  Cement  Co 66 

23.  Motion  to  Make  Definite  and  CerUin.— See  "Prac- 
tice, District  Court." 

24.  Motion  to  Separate  and  Number. — See  "Practice, 
District  Court." 

25.  Motion  to  Strike  from  Files. — See  "Practice,  Dis- 
trict Court,"  2,  3. 

26.  Objection  to  Evidence.— See  "Evidence." 

27.  Partnership  Settlement. — A  petition  to  recover  an 
amount  agreed  upon  after  the  dissolution  of  a  part- 
nership held  sufficient.    Burley  v.  Brown 780 

28.  Upon  the  settlement  of  partnership  affairs 

a  sum  was  due  to  plaintiff,  which  defendant  agreed  to 
pay.  In  a  suit  for  the  amount  it  was  held  that  plain- 
tiff need  not  prove  that  the  firm  debts  had  been  paid, 
although  the  petition  so  allied.    Id 780 

28a.  Petition  in  Error.— See  "Practice,  Supreme 
Court." 
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PETITION— Continued  : 

29.  Public  Improvements. — The  requirement  that  the 
petition  for  public  improvements  shall .  specifically 
describe  the  material  is  complied  with,  where  vitrified 
brick  is  to  be  used,  by  using  the  words  "vitrified 
brick"  and  describing  the  standard  of  quality  de- 
sired.   Surety  Co.  v.  Brick  Co 196 

30. When  a  petition  for  public  improvements  pur- 
ports to  have  the  requisite  number  oi  signers,  and  a 
landowner  files  a  written  protest,  and  the  mayor  and 
council  consider  the  i>etition  and  protest  and  order  the 
improvements  made,  their  action  is  a  conclusive  de- 
termination of  the  sufiiciency  of  the  petition.  Railr 
road  Co,  v.  Kansas  City 571 

31. Such  landowner  cannot  question  the  validity 

of  the  proceedings  in  a  suit  to  enioin  the  assessments 
unless  such  suit  is  brought  within  thirty  days  from 
the  time  the  amount  of  tine  assessment  is  ascertained. 
Id.  671 

82.  Recovery  of  Money  from  Agent. — ^Where  money 
was  paid  to  plaintiff's  agent  on  a  contract  for  the 
sale  of  land,  a  petition  to  recover  the  money  on  the 
snroimd  of  forfeiture  held  sufficient  against  demurrer. 
iowersox  v.  Hall 99 

33.  Signature. — An  objection  that  a  petition  is  not  signed 
by  the  plaintiff  has  no  force  where  it  is  signed  by  his 
attorneys.     New  v.  Smith 178 

34.  Surplusage  (See,  also,  Nos.  7,  28). — ^Where  an  action 
to  recover  a  convict's  estate  was  Drought  in  the  name 
of  a  trustee,  and  the  convict  was  named  as  a  party 
plaintiff,  allegations  referring  to  the  convict's  right  to 
join  were  treated  as  surplusage.    Id 174 

PHYSICIAN— See  "Evidence." 

PLAINTIFF'S  RIGHT  (DENIAL  OP)— See  "Ejectment," 
9,10. 

PLEADINGS — See  "Petition;"  "Answer;"  "Demurrer;" 
"Judgments;"  "Practice,  Supreme  Court,"  21,  29, 
53-55. 

PLEA  IN  BAR— See  "Criminal  Law." 

POLICE  COURT  (APPEAL  FROM)— See  "Practice, 
District  Court." 

POLICE  REGULATION— See  "Practice,  Probate  Court," 

7. 
POPULATION    (BASIS    OF    CLASSIFICATION)— See 

"Cities  and  City  Officers,"  18-17. 

POSSESSION— See  "Conveyances,"  3,  12-14;  "Title  and 
Ownership,"  3-6;  "Surveys  and  Boundaries,"  3; 
"Forcible  Entry  and  Detainer,"  2, 7;  "Ejectment," 
8;  "Negotiable  Instruments,"  15-18;  "Practice, 
District  Court,"  27;  "Schools  and  School-land," 
3;  "Railroads,"  66,  67. 

PRACTICE,  DISTRICT  COURT: 

1.  Amendment  of  Answer. — ^In  an  action  of  e^'ectment 
it  was  held  not  to  have  been  an  abuse  of  discretion 
for  the  court  to  allow  an  amended  answer  to  be 
■  filed.    Robertson  v.  Lombard 779 
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PRACTICE,  DISTRICT  COURT— Continued : 

2.  Amendment  of  Petition. —  An  amended  pleibdinii: 
which  is  a  mere  repetition  of  one  held  defective  on 
demurrer  may  be  stricken  from  the  files.  Crrand 
Lodge  v,  Troutman, 86 

3. Where  an  amendment  to  a  petition  is  made 

which  sets  forth  additional  facts,  and  a  fuller  and 
more  explicit  statement  at  the  facts  allei^ed  in  the 
orij^al  petition,  and  the  amendment  is  made  in  good 
faith,  a  motion  to  strike  from  the  fil^  because  of 
sameness  to  the  original  petiti<m  will  not  lie.    Id. 35 

4.  Answer. — See  "Answer." 

5.  Appeal  from  Police  Court. — Upon  an  appeal  from 
the  police  court  the  bond  was  signed  by  the  defendant 
alone  and  approved  by  the  police  judge.  It  was  error 
for  the  district  judge  to  dismiss  the  appeal  becatise 
the  bond  lacked  the  signature  of  a  sur^.     Ottawa 

V,  Johnson 165 

6.  Argument  to  Jury.— ^Certain  remarks  of  counsel  in 
argument  before  the  jury  considered  and  held  to  have 
been  proper.    Railway  Co.  v.  Wade 359 

7.  A  new  trial  was  asked  for  alleged  miscon- 
duct of  the  prosecutor  in  argument.  By  affidavits 
an  issue  of  fact  as  to  what  he  said  was  raised.  De- 
nial of  a  new  trial  amounted  to  a  finding  against  the 
facts  alleged  in  the  motion.    The  State  v,  CampheU. .  690 

8.  Change  of  Venue. — ^Apprehension  that  a  judge  is 
prejudiced  is  not  enough  to  require  a  change  of 
venue,  but  it  must  satisfactorily  appear  that  preju- 
dice in  fact  exists.    In  re  Smith 743 

9.  Collection  of  Delin^|«icnt  Taxes. — See  ''Taxation." 

10.  Comment  upon  the  Evidence. — See  Nos.  44,  45. 

11.  Control  of  Testamentary  Trustee. — A  testamentary 
trustee  is  subject  to  the  direction  and  control  of  a 
court  of  equity,  though  the  will  provides  that  he  shall 
not  report  to  the  court.    KeeUr  v,  Lofuer 888 

12.  Correctiofi  of  tke  Record.— The  power  of  a  dinlrict 
jud^  to  correct  a  jud^ent  entry  is  not  lost  by  lapse 
of  time,  and  may  in  his  discretion  be  exercised  on  his 
own  motion  and  without  notice  to  the  parties  af- 
fected.   Christisen  v,  Bartlett 404 

13.  Possibly  conditions  might  arise  in  which  a 

failure  to  give  notice  would  tend  to  show  an  abase 

of  discretion.    Id 407 

14.  A  district  judge  can  correct  a  judgment  entry 

after  the  expiration  of  the  term,  upon  his  personal 
knowledge  of  what  took  place.    Id, 401 

15.  The  indorsement  by  an  attorney  of  a  journal 

entry  does  not  estop  the  denial  of  its  correetness.    JcL,  403 

16.  Where  the  record  does  not  show  upon  which 

of  several  grrounds  a  demurrer  to  a  petition  was  sus- 
tained, the  court  may  at  a  subsequent  term  amend  the 
record  to  show  that  fact,  if  it  be  established  by  dear 
and  satisfactory  proof.    Martindale  v.  Battey 92 

17.  Parol  evidence  is  sufficient  to  prove  that  a 

record  of  a  judgment  is  erroneous.    Id. 92 

18.  Costs. — See  "Judgments." 
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19.  Damages. — See  ''Damages." 

20.  Demurrer. — See  "Demurrer." 

21.  Direction  of  Verdict.— See  No.  91. 

22.  Disbarment  of  Attorneys. — See  "Attorneys." 

23.  Dismissal.— See  No.  5. 

24.  Duplicity.— See  No.  59. 

25.  Ejectment.— See  "Ejectment." 

26.  Election  of  Counts. — The  technical  requirements  of 
criminal  pleading  are  not  required  in  an  accusation 
in  disbarment.  If  the  facts  of  the  charged  misconduct 
are  clearly  brought  to  his  attention,  the  form  in 
which  thc^  are  stated  or  whether  some  of  them  are 
repeated  m  several  paragraphs  is  not  vital.  In  re 
Smith 744 

27. A  count  claiming  the  price  of  property  on 

the  theorv  that  plaintitt  has  i>arted  with  title  by  sale, 
and  the  defendant  owns  and  is  entitled  to  possession, 
is  inconsistent  with  one  asking  damages  for  conver- 
sion on  the  theory  that  plaintiff  own^  the  property 
and  was  entitled  to  its  possession.  Ehrsam  v.  jot^  . 
wan    486 

28. Where  an  information  contains  several  counts, 

intended  to  charge  the  same  offense  in  different  ways, 
and  their  allegations  are  not  inconsistent,  it  is  not 
error  to  refuse  to  require  the  state  to  elect  upon  which 
one  it  will  rely.    The  State  v.  Ricksecker 496 

29.  Error  from  Probate  Court. — See  "Judgments,"  BO- 
SS. 

30.  Evidence.— See,  "Evidence." 

31.  Excessive  Verdict. — See  "Dabaages." 

32.  Filing  Separate  Petitions. —  A  petition  was  de- 
murred to  on  several  grounds,  including  misjoinder 
and  want  of  facts.  The  demurrer  was  sustained  for 
want  of  facts,  but  the  record  did  not  show  on  what 
ground,  and  judgment  was  given  for  defendant,  which 
was  affirmed  on  the  ground  of  mi^oinder.  The  dis- 
trict court  had  no  power  at  a  subsequent  term  to  per- 
mit tiie  filing  of  separate  petitions.  MartindcUe  v. 
Battey   92 

33.  Foreclosure.— See  "Mortgages." 

34.  Former  Jeopardy. — See  "Criminal  Law." 

35.  General  Verdict. — See  "Jury  and  Jurors." 

36.  Inconsistent  Pleadings. — ^A  party  cannot  be  allowed 
to  assume  antagonistic  attitudes  upon  the  record. 
Harrington  v,  Lowe 23 

37.  injunction. — See  "Injunction." 

38.  Instructions. — Where  evidence  competent  as  to  only 
one  codefendant  is  admitted  over  the  objection  of 
other  codefendants,  the  court's  failure  to  limit  its 
application  is  not  error  where  the  objecting  defend- 
ants do  not  request  such  limitation.  Sweet  v.  Savings 
Bank 47 

57—73  KAN. 
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39.  It  was  not  error  to  include  a  statutory  phrase 

in  an  instruction.    This  did  not  leave  the  construction 

of  the  statute  to  the  jury.    Haines  v.  GcodLander 191 

40. It  is  not  error  to  refuse  to  give  an  instruc- 
tion when  those  given  embrace  in  legal  effect  all  that 
is  in  the  one  refused.    Railway  Co.  v.  Brickell 274 

41.  Where  testimony  in  a  criminal  case  is  with- 
drawn hy  the  court,  who  states  to  the  jury  that  when- 
ever testimony  is  ruled  out  they  are  not  to  consider 
it,  denial  of  a  re()uest  for  a  written  instruction  to  dis- 
regard such  testimony  is  not  error;  and  a  written  in- 
struction to  consider  all  the  evidence  given  is  neither 

'  erroneous  nor  misleading.    Ths  State  v.  Roupetz 663 

42.  Erroneous    instructions    relating   to   murder 

were  immaterial,  defendant  having  been  convicted  of 

an  inferior  crime.    Id '. 665 

43.  An  instruction  in  a  criminal  case  which  im- 
plies that  each  juror  is  to  act  solely  upon  his  indi- 
vidual judgment,  and  is  silent  as  to  his  duty  to  con- 
sult with  his  fellow  jurors,  is  erroneous.     The  State 

V,  Logan  730 

44. While  the  court  may  not  comment  upon  the 

weight  of  the  evidence,  nor  assume  the  existence  or 
non-existence  of  controverted  facts,  it  is  not  pre- 
cluded from  referring  to  parts  of  evidence  and  mak- 
ing concrete  applications  of  the  law  to  them.  Haines 
V,  Goodlander 184 

46.  The  court  should  not  mislead  the  jury  by 

singling  out  and  giving  undue  prominence  to  a  par- 
ticular fact,  nor  by  unduly  emphasizing  the  conten- 
tions of  either  party,  but  it  is  often  necessary  for  the 
court  to  speak  of  important  features  in  the  evidence, 
and  advise  the  jury  as  to  the  rules  of  law  applicable 

to  such  facts,    id. 184 

46. Where    an    information    contains    one    good 

count,  and  several  others  which  repeat  its  allegations, 
with  others  which  are  unnecessary  and  do  not  change 
the  character  of  the  offense,  failure  to  instruct  upon 
such  additional  matters  will  not  avail  defendant, 
where  no  prejudice  results  to  him  with  respect  to  his 
trial  upon  such  good  count.    The  State  v.  Rieksecker,  495 

47.  Joinder  of  Actions. — ^In  suits  to  foreclose  a  lien  for 
delinquent  taxes  separate  proceedings  against  indi- 
vidual tracts  are  permissible.  Whitney  v.  Morton 
County 502 

48.  In  many  instances  there  should  be  a  poinder 

and  the  court  can  so  order,  on  request,  to  aid  in  min- 
imizing costs,  imless  controlled  by  some  paramount 
consideration.    Id. 502 

49.  If  the  action  of  the  coimty  commissioners  in 

ordering  separate  proceedings  should  result  in  pal- 
pable wrong,  the  court  may  tax  any  unjust  increase 

m  costs  so  made  to  the  plaintiff.    Id. 502 

50.  Joinder  of  Parties. — ^Where^  an  action  to  recover  a 
convict's  estate  was  brought  in  the  name  of  a  trustee, 
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and  the  convict  was  named  as  a  partv  plaintiff,  alle- 
gations referring  to  the  convict's  rient  to  join  were 

treated  as  surplusage.    New  v.  Smitn 174 

61.  Judge  at  Chambers. — See  No.  95. 

52.  Judgments. — See  "Judgments.'' 

53.  Judicial  Sales. — See  "Judicial  Sales." 

54.  Jurisdiction. — See  "Jurisdiction." 

65.  Jury  and  Jurors. — See  "Jury  and  Jurors." 

56.  Law  of  the  Case. — A  former  judgment  of  this  court 
holding  an  indictment  sufficient  in  substance  is  the 
law  of  the  case.    The  State  v.  Campbell 689 

57.  Motion  to  Make  Definite  and  Certain.— Where  there 
is  no  motion  to  make  the  i>etition  more  definite  and 
certain  the  pleading  must  be  liberally  construe. 
Long  V,  Thompson 78 

58.  Motion  to  (^uash. — The  dismissal  of  an  action 
against  one  jomt  defendant  in  a  prosecution  for  in- 
cest to  make  her  a  witness  for  the  state  is  not  a 
ground  for  quashing  the  information  against  the 
other  defendant.    The  State  v.  Learned 328 

59.  Motion  to  Separate  and  Number. — ^When  a  petition 
sets  up  a  cause  of  action  in  ejectment  and  anoUier  for 
rents  and  profits,  a  motion  separately  to  state  and 
number  should  be  allowed.    New  v.  Smith 174 

60.  Motion  to  Strike  from  Files.— See  Nos.  2,  3. 

61.  Motion  to  Strike  Out. — In  an  action  for  breach  of 
promise  to  marry,  it  was  not  error  to  deny  a  motion 
to  strike  out  evidential  facts  pleaded  in  aggravation 

of  damages.    Sramek  v.  Sklenar 450 

62.  Even  if  such  facts  are  redundant  and  surplus- 

a^,  and  could  be  proved  without  being  pleaded,  it  is 
within  the  discretion  of  the  court  to  strike  out  or  re- 
tain them.    Id 450 

68.  Evidence  that  after  a  contract  to  marry  had 

been  made  the  man  seduced  the  woman  may  be  con- 
sidered by  the  jury  in  aggravation  of  the  damages 
for  a  breach  of  the  contract,  and  should  not  be 
stricken  out.    Id 450 

64.  New  Trial. — New  trials  may  be  awarded  in  criminal 
cases  upon  the  grounds  for  which  new  trials  may  be 
granteci  in  civil  cases,  if  such  procedure  is  not  in- 
consistent with  other  provisions  of  the  criminal  code. 
The  State  v,  Appleton 160 

65.  Consideration  of  questions  arising  upon  the 

trial  refused  because  the  petition  in  error  did  not  as- 
sign as  error  the  denial  of  a  motion  for  a  new  trial. 
Gas  Co.  V.  Dooley 758 

66.  The  provision  authorizing  new  trials  in  crimi- 
nal cases  for  like  causes  as  in  civil  cases  and  the 
provision  for  instituting  a  proceeding  to  obtain  a  new 
trial  within  one  year  after  final  judgment  do  not 
authorize  a  proceeding  against  the  state  to  set  aside 
a  judgment  of  conviction  of  a  public  offense  and  ob- 
tam  a  new  trial.    The  State  v,  Appleton 160 
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67.  It  is  not  necessary  to  file  a  motion  for  a  new 

trial  before  bringing  to  this  court  for  review  a  de- 
cision granting  a  motion  for  judgment  upon  the 
pleading  and  the  opening  statement  of  counsel  and 
sustaining  an  objection  to  the  introduction  of  evi- 
dence.    Wagner  v.  Railway  Co 283 

68.  There  is  no  such  thing  as  a  new  trial  of  is- 
sues of  law.    Id 284 

69.  When  an  objection  to  the  introduction  of  evi- 
dence under  the  pleadings  is  sustained  there  can  be  no 
investigation,  much  less  determination,  of  the  issues 
of  fact,  and  a  motion  for  a  new  trial  is  not  neces- 
sary.  Id 285 

70.  A  demurrer  to  evidence  raises  nothing  but  a 

question  of  law,  and  it  is  impossible  for  its  decision 

to  be  a  decision  of  the  issues  of  fact.    Id. 286 

71.  A  new  trial  was  asked  for  alleged  misconduct 

of  the  prosecutor  in  argument.  By  affidavits  an  issue 
of  fact  as  to  what  he  said  was  raised.  Denial  of  a 
new  trial  amounted  to  a  finding  against  the  facts  al- 
leged in  the  motion.    The  State  v.  Uampbell 690 

72.  A  letter  corroborating  what  defendant  had 

Sreviously  sworn  to  could  not  have  been  material  to 
isprove  the  charge  of  bribery.    Id, 719 

73.  Matters  passed  upon  by  the  trial  court  when 

considering  a  motion  for  a  new  trial  are  not  review- 
able where  the  conclusion  reached  by  the  trial  court 

is  not  assailed.    Brewer  v.  Moyer 756 

74. This  court  will  not  reverse  an  order  granting 

a  new  trial  unless  the  record  shows  the  order  was 
clearly  and  manifestly  in  violation  of  some  principle 

of  law.    Railway  Co.  v.  Fields 875 

75. A  new  trial  will  not  be  ordered  unless  an 

erroneous  theory  of  the  law  has  prejudiced  the  triaL 
Ehrsam  v.  Jackman 447 

76.  Offer  of  Proof, — The  practice  of  allowing  oral  offers 
of  proof  to  be  made  in  the  presence  of  the  jury  is  not 
a  good  one.  Such  offers  should  be  made  in  writing. 
Insurance  Co,  v.  Johnson 569 

77.  Order  Allowing  Injunction. — Where  the  judge  and 
clerk  of  the  district  court  are  each  authorized  to  do  a 
certain  act,  and  the  authority  for  each  act  is  de- 
pendent upon  the  previous  action  of  the  other,  either 
may  act  first.  If  the  acts  follow  one  another  within 
a  reasonable  time  they  will  be  regarded  as  done  at 
the  same  time.    Bamett  v,  Schad 414 

78.  Partition. —  See  "Descents  and  Distrxbutions;" 
"Waters  and  Water  Companies." 

79.  Petition.— See  "Petition." 

80.  Plea  in  Bar.— See  "Criminal  Law." 

81.  Power  to  Set  Aside  Judgment. — After  the  expira- 
tion of  the  term  at  which  a  jud^ent  is  rendered  the 
court  has  no  power  to  set  it  aside  because  of  its  be- 
ing based  on  an  erroneous  ruling.  Martindale  v, 
Battey   92 
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82.  Proceeding  in  Aid  of  Execution. — See  ''Judgments." 

88.  Question  of  Fact. — ^Whether  the  storing  of  dynamite 

is  a  nuisance  by  reason  of  inappropriate  location 

held  to  be  a  question  of  fact.    Remsoerg  v.  Cement 

Co 66 

84. It  is  only  where  a  statement  or  admission 

made  to  a  jury  will,  as  a  matter  of  law,  preclude  a 
party  from  recovering  upon  his  cause  or  defense  that 
a  court  has  authority  to  withdraw  it  from  the  jury. 
HaU  v>  Davidson 88 

85. When  the  facts  upon  which  a  question  of 

nefflig^ce  depends  are  in  oispute,  the  question  is  one 
to  be  answered  by  the  jury.    Railroad  Co.  v.  Brown, .  233 

86.  Where  the  facts  are  not  in  dispute,  and  only 

one  inference  or  deduction  is  to  be  drawn  from  them, 
they  present  a  question  of  law  for  the  court.    Id 238 

87. Redemption  from  a  tax-deed  holder  and  di- 
recting him  to  quitclaim  to  the  legal  owner  did  not 
conclusively  prove  that  defendant  was  not  the  owner. 
Hall  V.  Dawdson 88 

88. As  a  matter  of  law  the  mere  failure  of  a 

railroad  company  for  any  fixed  period  to  complete  a 
track  upon  a  right  of  way  acquired  by  condemnation 
does  not  work  a  forfeiture  of  its  rights^  where  there 
has  been  no  adverse  possession.  Hamlin  v.  Railway 
Co 565 

89. Whether  an  alleged  agent  had  authority  to 

sign  a  note  was  held  to  oe  a  question  for  the  jury. 
Duncan  v.  Huee 432 

90.  Upon  a  demurrer  to  the  evidence,  if  there  is 

any  testimony  tending  to  establish  the  material  facts 
necessary  to  sustain  tne  plaintiff's  cause  of  action  the 
demurrer  should  be  overruled.    Id 432 

91.  It  is  error  to  sustain  a  demurrer  to  evidence, 

or  to  direct  a  verdict,  unless  it  can  be  said  that  the 
adverse  party  has  failed  to  introduce  any  substantial 
evidence  in  support  of  a  vital  point  in  his  case. 
Avery  v.  Railroad  Co 563 

92.  . —  In  a  suit  to  avoid  a  contract  on  the  anrpund  of 

fraudulent  representations  a  defense  that  the  repre- 
sentations were  so  palpably  false  that  the  plamtiff 
could  not  have  been  mjured  thereby  raises  a  question 

of  fact.    Insurance  Co.  v.  Johnson 567 

93.  Record— Sustaining  Demurrer.— When  a  demurrer 
contains  several  grounds,  and  is  sustained,  the  order 
should  show  upon  what  ground  the  order  is  made. 
Walters  v.  Chance •  •  ^^^ 

94.  Reopening  Case.— An  application  to  have  a  case 
opened  after  judgment  to  permit  defendants  to  make 
a  defense  therein  properly  denied.  Blomberg  v. 
Faulkner V  * IL'  *  * 

95.  Restraining  Order.— A  district  judge  at  chairf)ers 
has  power  to  dissolve  a  restraining  order  granted  by 

a  probate  judge.    Hurd  v.  Railway  Co o3 

96.  Service  upon  a  Guardian.— See  "Jurisdiction." 
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97.  Settlement  of  Case-made. — See  ''Jurisdiction." 

98.  Special  Findings. — See  ''Jury  and  Jurors." 

99.  Statutory    Construction. —  See    "Statutory    Con- 
struction." 

100.  Trial  by  Jury. — See  "Jury  and  Jurors." 

101.  Variance. — See  "Evidence." 

102.  Verdict— Sufficiency. — See  "Jury  and  Jurors." 

103.  Verification. — See  "Answer." 

104.  Withdrawal  of  a  Defense.— See  No.  84. 

105.  Withdrawal  of  Testimony  (See,  also,  No.  41).— 
Where  witnesses  who  were  not  qualified  to  testify  to 
market  value  were  permitted  to  do  so  the  court  prop- 
erly withdrew  their  testimony  from  the  jury.  Detn^ 
ample  v.  Irrigation  Co 56 

PRACTICE,  JUSTICE  OF  THE  PEACE: 

1.  Bill  of  Particulars. — The  bill  of  particulars  involved 
examined  and  held  not  to  state  a  cause  of  action  for 
trespass  on  real  estate  within  the  meaning  of  the 
justices'  code.    WiUcina  v.  Lee 321 

2.  The  bill  of  particulars  should  be  given  a  lib- 
eral interpretation  m  favor  of  jurisdiction.    IcL 323 

3.  Forcible  Detainer.— See  "Forcible  Entry  and  De- 
tainer." 

PRACTICE,  PROBATE  COURT: 

1.  Administrators.— See  "Executors  and  Administra- 
tors." 

2.  Administrator's  Sale.— See  "Judicial  Sales." 

3.  Application   to   Sell   Real   Estate. — The  notice  re- 
^     quired  to  be  given  to  a  ward  of  the  hearing  of  his 

guardian's  application  for  leave  to  sell  real  estate  is 
jurisdictional,  and  a  deed  made  without  notice  is 
void,  and  subject  to  collateral  attack.  Beachy  v, 
Shomber ^ 

4.  Where  the  record  shows  the  giving  of  a  no- 
tice to  a  ward  of  his  guardian's  application  for  leave 
to  sell  his  real  estate,  and  such  notice  is  unavailing, 
it  cannot  be  presumed  from  the  fact  that  the  sale 
was  confirmed  that  any  other  notice  was  given.    Id.. .     62 

5.  A    guardian's    deed   will    not   be   held    void 

upon  a  collateral  attack  merely  because  the  petition 
for  leave  to  sell  real  estate  does  not  affirmatively 
show  the  existence  of  the  conditions  which  authorize 
such  sale.     Id ^ 

6.  Appointment  of  Guardian.— Jurisdiction  to  appoint 
a  guardian  over  the  person  and  estate  of  a  lunatic 
belongs  exclusively  to  the  probate  court  of  the  wunty 
where  such  lunatic  has  a  permanent  residence.    Foran 

V.  Healy   •  •    •  •  ^ 

7   The   authority   given    probate   courts    (G«i. 

*  Stat.  1901,  §3941)  to  inquire  into  the  sanity  of  per- 
sons in  their  county  is  a  police  regulation,  and  juris- 
diction ends  with  the  adjudication  and  commitment  or 
discharge  of  such  person.    Id '^^ 
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8. An  adjudication  under  section  3941,  legally 

had,  is  conclusive  upon  all  persons;  and  the  probate 
court  of  the  lunatic's  permanent  residence  may  act 
thereon  the  same  as  if  such  adjudication  had  occurred 
in  that  court.    Id 683 

9.  Except  as  limited  by  statute,  probate  courts 

have  the  same  power  over  the  person  and  estate  of 
lunatics  that  was  formerly  possessed  by  courts  of 
chancery  under  the  common  law.    Id 640 

10.  In  the  absence  of  a  statute  no  notice  is  neces- 
sary to  confer  authority  upon  a  probate  court  to  ap- 
point a  guardian  for  a  lunatic  who  has  been  duly 
adjudged  to  be  a  person  of  unsound  mind.    Id 640 

11.  Assets  of  Estate.— See  "Executors  and  Adminis- 
trators." 

12.  Child's  Claim  for  Services.— Before  a  daughter  can 
recover  from  her  mother's  estate  for  services  ren- 
dered the  mother  while  living  with  her  as  a  member 
of  the  family,  there  must  have  been  an  express  con- 
tract that  such  services  should  be  paid  for.    Griffith 

v.  Robertson 666 

13.  Evidence  to   support  such   express  contract 

need  not  consist  of  a  formal  offer  and  acceptance;  it 
may  be  established  by  any  competent  testimony.    Id,,  666 

14. A  party  prosecuting  a  claim  against  the  es- 
tate of  a  deceased  person  is  competent  to  testify  to 
conversations  had  between  the  deceased  and  a  third 
person  in  the  presence  and  hearing  of  the  witness. 
Id. ^^ 

15.  When  a  daughter  cares  for  her  mother  for 

several  years,  under  an  express  contract  that  pay- 
ment will  be  provided  for  in  the  will  of  her  mother, 
who  dies  intestate,  the  daughter  may  recover  the 
reasonable  value  of  such  services  from  the  estate  of 
the  mother.    Id.. ^^ 

16.  Consent  to  a  Will.— See  "Wills." 

17.  Control  of  Testamentary  Trustee.— A  testamentary 
trustee  is  subject  to  the  direction  and  control  of  a 
court  of  equity,  though  the  will  provides  that  he  shall 
not  report  to  the  court.    Keeler  v.  Lauer ^w 

18.  Proof  of  Claim.- See  Nos.  12-15. 

19.  Report  of  Appraisers.—  See  "Practice,  Supreme 
Court." 

20.  Wills.— See  "Wills." 

PRACTICE,  SUPREME  COURT:  . 

1.  Amendment  of  Petition  in  Error.— Lj^ve  to  am^ 
a  petition  in  error  by  adding  new  matter  denied  be- 
cau^  the  time  within  which  errors  in  the  case  might 
have  been  presented  had  expired.    Brewer  v.  Mayer,  756 

2.  Amendment  of  Transcript.-Where  a  transcript  is 
in  fact  filed  with  the  petition  m  error,  and  there  is 
a  mistake  or  material  omission  therem,  it  is  within 
the  jurisdiction  of  this  court  to  allow  an  amendment 
within  the  year  at  least.    Kennard  v.  Alexander 6i 
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3.  Amount  in  Controversy. — Several  and  distinct  judg- 
ments, each  for  less  than  $100,  rendered  against  dif- 
ferent defendants,  in  favor  of  the  same  plaintiff,  in 
one  action,  cannot  be  united  in  a  proceedmg  in  error 
to  give  the  supreme  court  jurisdiction.  Samp  v. 
Bradon 279 

4.  Appellate  Jurisdiction. — See  "Jurisdiction,"  81,  82. 

5.  Assignments  of  Error. — A  compliance  with  rule  10 
of  this  court  is  necessary  to  the  proper  consideration 
of  many  questions  presented  for  decision,  and  cases 
may  be  a^rmed  where  this  rule  is  not  followed. 
Hatch  V.  Geiser 81 

6. No  answer  having  been  made  to  the  sixth  as- 
signment of  error,  judgment  modified  by  reducing  it 
$15,201    SpauMing  v.  Pepper 646 

7. Matters  passed  upon  by  the  trial  court  when 

considering  a  motion  for  a  new  trial  are  not  review- 
able where  the  conclusion  reached  by  the  trial  court 
is  not  assailed.    Brewer  v,  Moyer 756 

8. Consideration  of  questions  arising  upon  the 

trial  refused  because  the  petition  in  error  did  not  as- 
sign as  error  the  denial  of  a  motion  for  a  new  trial. 
Gas  Co»  V,  Dooley 758 

9. Such  findings  are  not  printed  in  the  brief 

or  further  described,  the  evidence  sui>po8ed  to  support 
them  is  not  pointed  out,  and  the  assignment  of  error 
is  not  argued.  Hence  the  matter  will  not  be  con- 
sidered,   ahrsam  v.  Jackman 447 

10.  Briefs. — See  Nos.  5,  9. 

11.  Case-made. — ^No  degrree  of  diligence  will  excuse  the 
plaintiff  in  error  from  filing  a  transcript  or  a  case- 
made  with  his  petition  in  error.  The  provisions  of 
the  statute  are  jurisdictional  and  mandatory.  Ken- 
nard  v,  Alexander 30 

12. Where  a  transcript  is 'in  fact  filed  with  the 

petition  in  error,  and  there  is  a  mistake  or  material 
omission  therein,  it  is  within  the  jurisdiction  of  this 
court  to  allow  an  amendment  within  the  year  at 
least.    Id 31 

18. Section   4  of  chapter  320  of  the  Laws  of 

1905  is  prospective,  and  not  retrospective,  in  its  op- 
eration, and  confers  no  power  upon  a  trial  judge  who 
had,  prior  to  the  passage  of  the  act,  lost  jurisdiction 
to  settle  a  case-made.    Douglas  County  v.  Woodward,  238 

14. Where  a  motion  for  a  new  trial  was  not 

necessary  the  filing  of  such  motion  did  not  enlarge  the 
time  within  which  an  extension  could  be  granted  to 
make  and  serve  a  case-made  and  jurisdiction  to 
make  the  order  was  lost.    Wagner  v.  Railway  Co 288 

15.  Construction  of  Contracts. — See  "Contracts." 

16.  Construction  of  the  Record. — See  Nos.  31,  32,  36. 

17.  Costs. — See  "Judgments." 

18.  Defense  Improperly  Pleaded. — See  No.  53. 

19.  Disbarment  of  Attorneys. — See  "AtT(»neys." 

20.  Dismissal.~See  Nos.  5,  13,  14. 
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21.  Failure  to  Plead  Estoppel. — ^Where  a  case  is  tried 
as  though  a  question  of  estoppel  were  in  issue,  the 
fact  that  it  was  not  formally  presented  by  the  plead- 
ings does  not  prevent  its  consideration  on  review. 
Edwards  v,  Sourbeer 224 

22.  Filing  of  Transcript.— See  No.  11. 
28.  Findings  of  Fact.~See  Nos.  43,  47-52. 

24.  Former  Decision  —  Law  of  the  Case. —  A  former 
judgment  of  this  court  holding  an  indictment  suffi- 
cient in  substance  is  the  law  of  the  case.    The  State 

V.  Campbell 689 

25.  Where  a  case  is  brought  a  second  time  on 

error  to  this  court  the  first  decision  will  be  deemed 
the  settled  law  of  the  case  as  to  all  questions  actually 
presented  by  counsel  or  existing  in  the  record  and 
necessarily  mvolved  in  the  decision.  Harwi  v,  Klip- 
peH    783 

26.  General  Verdict. — See  "Jury  and  Jurors." 

27.  immaterial  Error  —  Instruction. —  Where  evidence 
competent  as  to  only  one  codefendant  is  admitted  over 
the  objection  of  other  codefendants,  the  court's  fail- 
ure to  limit  its  application  is  not  error  where  the 
objecting  defendants  do  not  request  such  limitation. 
Sweet  V,  Soivinga  Bank 47 

28.  Immaterial  Error-Judgment. — A  formal  defect  in 

a  judgment  held  to  be  harmless.    Hanrion  v.  Hanrion,    29 

29.  Inconsistent  Pleadings. — A  party  cannot  be  allowed 
to  assume  antagonistic  attitudes  upon  the  record. 
Harrington  v.  Lowe 28 

30.  Issues  Not  Pleaded.^See  No.  21. 

31.  Judgment  on  Demurrer. — ^Where  the  record  does  not 
show  on  which  of  several  grounds  a  demurrer  was 
sustained,  judgment  will  be  affirmed  if  any  of  the 
grounds  set  out  be  well  founded.    Martindale  v,  Bat- 

tey    95 

32.  An  erroneous  ruling  held  not  void,  and  be- 
cause not  properly  challenged  it  became  final.    Id,,.     95 

33.  Limitation  of  Actions. — See  ''Limitation  of  Ac- 
tions." 

34.  New  Trial. — See  "Practice,  District  Court." 

35.  Original  Jurisdiction.— See  "Jurisdiction,"  78-80. 

36.  Presumption  as  to  a  Judgment. — In  a  trial  to  the 
court,  where  the  record  does  not  show  upon  which  of 
two  theories  a  general  judgment  was  based,  one  being 
proper,  it  will  be  presumed  the  judgment  was  en- 
tered upon  that  theory.    Ross  v,  Eastham 464 

37.  Presumption  as  to  Notice. — ^Where  the  record  shows 
the  ^ving  of  a  notice  to  a  ward  of  his  guardian's 
application  for  leave  to  sell  his  real  estate,  and  such 
notice  is  unavailing,  it  cannot  be  presumed  from  the 
fact  that  the  sale  was  confirmed  that  any  other  notice 
was  given.    Beacky  v,  Shomber 62 

38.  Presumptions  Generally. — See  "Evidence." 
89.  Quo  Warranto. — See  "Jurisdiction." 
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40.  Report  of  Appraisers. — An  ambiguous  report  of  ap- 
praisers, made  in  the  course  of  proceedings  upon 
which  a  guardian's  deed  is  based,  will  if  possible  be 
^ven  a  construction  that  will  uphold  the  deed. 
Beachy  v.  Shomber 62 

41.  Review  of  Evidence. — Evidence  held  sufficient  to 
sustain  a  verdict  against  the  mana^nf^  agents  of  a 
trust  company  for  the  misappropriation  of  funds. 
Sweet  V,  Savings  Bank 47 

42.  Evidence  held  sufficient  to  uphold  a  verdict 

in  favor  of  defendant  in  an  action  on  a  lost  note  of  a 
deceased  maker.    Haines  v.  Goodlander 183 

43.  — Finding  of'  fraud  in  the  execution  of  a  writ- 
ten contract  sustained  by  the  evidence.  Deming  v. 
Wallace   294 

44.  Evidence  held  insufficient  to  sustain  a  judg- 
ment against  a  cotenant  for  rent.    Young  v.  Bigger, .  146 

45.  Evidence  in  a  disbarment  proceeding  exam- 
ined and  held  to  support  a  finding  of  guilty.  In  re 
Bumette    • •  •  ^^ 

46.  Testimony  of  moral  and  professional  delin- 
quency held  to  meet  the  requirement  that  more  tiian 
a  preponderance  of  the  evidence  is  necessary,  and  to 
be  sufficient  to  support  the  judgment  of  disbarment. 

In  re  Smith '^ 

47. In  an  action  upon  a  guaranty  of  a  note,  a 

finding  that  the  guarantor  instructed  the  creditor  to 
place  the  note  in  judgment  was  supported  by  the 

evidence.    Crane  v.  Bank ^' 

48,  Findings  by  a  contest  court  relating  to  the 

physical  appearance,  conditions  and  contents  of  a 
sack  of  election  ballots  sustained,  the  bag  and  its 
contents  having  been  inspected  by  each  of  the  judges. 
Moorhead  v.  Arnold l^^ 

49   A  new  trial  was  asked  for  allured  misconduct 

*  of  the  prosecutor  in  argument.  By  affidavits  an  issue 
of  fact  as  to  what  he  said  was  raised.^  D^ial  ofa 
new  trial  amounted  to  a  findmg  agamst  the  facts 
alleged  in  the  motion.    The  State  v.  CampbeU 690 

50   No  complaint  being  made  that  evidence  was 

*  improperly  rejected,  facts  found  that  are  withm  the 
iZes  are  the  fact^  of  the  controversy.    Ehrsam  v.  ^^ 
Jackman    \' i"  li ^' 

51   Finding  by  a  referee,  approved  by  the  court, 

'  held  not  reviewable.    Hanrion  v.  Hanrum ^ 

52   The  rule  that  this  court  will  not  disturb  a 

*  finding  made  upon  conflicting  evidence  applied.    Har-  ^^ 
ris  V.  Gibson v  " j  V* " ' 

53  Review  of  Pleadings.— An  objection  that  the  def«ise 
of  the  stetute  of  frauds  was  not  P«>P«'ly/Si  ffl 
?ai^  for  the  first  time  in  this  court,  cannot  be  re- 
earded  with  favor.    Baldwin  v.  Baldwin 

54  1 It  is  not  necessary  to  file  a  motion  ?or  a  new 

trial  before  bringing  to  this  court  for  review  a  de- 
Sn^aK  aM^    for  judgment  upon  the  plead- 
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in^  and  the  opening  statement  of  counsel  and  sus- 
taining an  objection  to  the  introduction  of  evidence. 
Wagner  v.  Railway  Co 283 

55.  There  is  no  such  thing  as  a  new  trial  of 

issues  of  law.    Id 284 

56.  Second  Review. — See  Nos.  24,  25. 

57.  Special  Findings. — See  "Jury  and  Jurors." 

58.  Statutory    Construction. —  See    "Statutory    Con- 

STRUCTION." 

59.  Temporary  Injunction. — ^An  order  vacating  a  tem- 
porary injunction  is  reviewable.  The  State  v.  Tib- 
bits 495 

60.  Trial  De  Novo. — See  "Jurisdiction." 

61.  Variance. — See  "Evidence." 

62.  Verdict  and  Evidence.— See  Nos.  41,  42,  44-46. 

63.  Verdict— Sufficiency. — See  "Jury  and  Jurors." 

PREJUDICE  OF  THE  JUDGE— See  "Practice,  District 
Court,"  8. 

PRESENTATION— See  "Negotiable  Instruments." 

PRESUMPTIONS — See  "Evidence;"  "Practice,  Supreme 
Court." 

PRINCIPAL  AND  AGENT— See  "Agency." 

PRINCIPAL  AND  SURETY— See  "Suretyship  and  Guar- 
anty." 

PRIVATE  CORPORATIONS— See  "Corporations;"  "Rail- 
roads;" "Insurance." 

PRIVILEGED  COMMUNICATION— See  "Evidence." 

PRIVILEGE  OF  A  WITNESS— See  "Evidence." 

PROBABLE  CAUSE— See  "Damages." 

PROBATE   COURT  —  See   "Practice,   Probate   Court;" 
"Jurisdiction." 

PROCEEDING  IN  AID   OF   EXECUTION— See  "Judg- 
ments." 

PROCEEDING   IN    ERROR  — See   "Practice,    Supreme 
Court;"  "Limitation  of  Actions." 

PROCESS — See  "Jurisdiction;"  "Injunction,"  4. 

PROFITS  (ACCOUNTING  FOR)— See  "Suretyship  and 
Guaranty." 

PROMISE  (NEW)— See  "Limitation  of  Actions." 
PROMISE  TO  MARRY— See  "Husband  and  Wife." 
PROMISSORY  NOTES— See  "Negotiable  Instruments." 
PROOF — See  "Evidence." 

PROSPECTIVE   STATUTE— See  "Statutory  Construc- 
tion," 
PUBLICATION  OF  TAX  LISTS— See  "Contracts." 
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PUBLIC  CORPORATIONS— See  "Cities  and  City  Ofw- 
CERs;"  "Office  and  Officers;"  "Schools  and 
School-land." 

PUBLIC  IMPROVEMENTS— See  "Cities  and  City  Offi- 
cers." 

PUBUC  ROADS— See  "Highways." 

PUBLIC  SCHOOLS— See  "Schools  and  Schooi^land." 

PUNITIVE  DAMAGES— See  "Damages." 

PUNCTUATION— See  "Statutory  Construction." 

PURCHASE-PRICE  (ASCERTAINING  VALUE)  — See 
"Jury  and  Jurors,"  13. 

Q. 

QUESTION  OF  FACT— See  "Practice,  District  Court." 
QUIETING  TITLE— See  "Title  and  Ownership,"  32,  33. 
QUITCLAIM  DEED— See  "Conveyances." 
QUO  WARRANTO^See  "Jurisdiction." 

R. 

RAILROADS: 

1.  Assumption  of  Risk. — See  No.  42. 

2.  Burden  of  Proving  Negligence. — See  Nob.  51,  55. 
8.  Clearing  Right  of  Way.— See  No.  38. 

4.  Closing  a  Crossing. — See  Nos.  84,  35. 

5.  Commissioners. — In  fi[iving  the  board  of  railroad 
commissioners  supervision  over  railroads  operated  by 
steam  the  statute  by  implication  denies  them  power 
over  railroads  operated  only  by  electricity.  Radrocui 
Co,  V,  Railroad  Commissioners 168 

6.  In  defining  ^'railroad  company"  to  mean  a 

road  operatMl  by  steam^  the  statute  forbids  such 
term's  bein^  construed  to  include  a  road  operated  only 
by  electricity,  except  where  such  intention  may  be 
expressly  manifest^.     Id 168 

7. The  authority  eiven  railroad  commissioners  to 

determine  applications  by  one  company  for  permission 
to  cross  the  tracks  of  another  does  not  apply  where 
the  line  sought  to  be  crossed  is  operated  only  by 
electricity.   Id «  168 

8. A  railway  constructed  to  be  oi>erated  only  by 

electricity  is  not  a  railroad  operated  bv  steam  within 
the  statutory  meaning,  although  owned  and  managed 
by  a  corporation  authorized  to  use  steam  power.    Id.,  168 

9, The  railroad  commissioners  have  no  jurisdic- 
tion to  entertain  an  application  by  a  railroad  com- 
pany for  leave  to  cross  its  track  with  that  of  a  com- 
pany using  only  electricity  as  a  motive  power.    Id.. .  168 

10. The  act  limiting  the  power  of  the  railroad 

commissioners  to  roads  operat€«  by  steam  was  passed 
in  1883.    The  act  was  remodeled  m  1891.    A  failure 
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then  to  modify  the  limitation  indicated  a  purpose 
to  confine  the  board's  jurisdiction  to  that  originally 
given,  notwithstanding  the  modem  use  of  electricity. 
Id 172 

11.  Condemnation  Proceedings. — As  a  matter  of  law  the 
mere  failure  of  a  railroad  companjr  for  any  fixed 
period  to  complete  a  track  upon  a  right  of  way  ac- 
quired by  condemnation  does  not  work  a  forfeiture 
of  its  rights,  where  there  has  been  no  adverse  pos- 
session.   Hamlin  v.  Railway  Co 565 

12.  A  contract  by  a  railroad  company  reserving 

to  a  landowner  an  undergrade  crossing,  which  was 
taken  into  account  by  the  condemnation  commission- 
ers in  the  award  of  damages,  is  binding  on  both 
parties.    Railway  Co,  v.  Wynkoop 590 

13.  The  landowner  cannot  insist  that  the  opening 

shall  remain  in  the  same  form,  nor  as  wide  as  it  was 
originally  left,  but  is  entitled  to  such  an  undergrade 
crossing  as  will  meet  the  ordinary  necessities  of  a 
farm.    Id 595 

14. Condemning    as    much    land    as    was    then 

deemed  necessary  did  not  exhaust  defendant's  pK)wer 
to  make  a  further  appropriation.  Hurd  v.  Railway 
Co 86 

15.  Contributory  Negligence. — See  Nos.  46,  47,  53-55, 
61. 

16.  Conversion.— See  Nos.  68-67,  70. 

17.  Crossing  of  Tracks. — See  Nos.  5-10. 

18.  Damages — Contemplation  of  Parties. — See  Nos.  58, 
68,  69. 

19.  Damages  In  Excess  of  Freight. — See  Nos.  66,  67. 

20.  Death  by  Wrongful  Act. — A  verdict  for  damages 
for  death  by  wrongful  act  held  excessive,  where  it 
appeared  that  deceased  was  sixty-six  years  old,  with 
no  one  legally  dependent  upon  him,  and  in  poor  cir- 
cumstances.   Railway  Co.  v.  McLaughlin 248 

21.  Where  income  is  the  test  of  the  measure  of 

damages  the  income  must  be  that  derived  from  the 
personal  exertions  of  the  deceased  in  his  business  as 
distinguished  from  income  from  property  or  invest- 
ments.   Id 251 

22. Where  facts  warrant  a  recovery  for  the  loss 

of  a  parent's  counsel  and  services  it  is  held  that  the 
damages  must  be  limited  to  such  as  would  be  of  pe- 
cuniary value.    Id. 254 

23.  In  an  action  for  damages  for  a  death  by 

wrongful  act  the  trial  court  erred  in  sustaining  a  de- 
murrer to  the  plaintiff's  evidence.  ■  Hurdle  v.  Rail- 
way Co 769 

24. The  provisions  of  an  ordinance  regulating  the 

speed  at  which  cars  should  be  operated  were  said  to 
refer  to  ordinary  operation,  and  not  to  exceptional 
acts  in  clearing  the  tracks  of  snow.  BiUings  v.  Rail- 
road Co 757 

25. Where  an  ordinance  required  railroad-tracks 

to  be  constructed  level  with  street  grades,  but  there      ^ 
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was  no  proof  of  the  violation  of  the  ordinance,  it  was 
not  error  to  exclude  testimony  that  defendant's  track 
was  above  the  surface  of  the  street.    Id., 757 

26.  Demurrer  to  Evidence. — See  Nos.  23,  36. 

27.  Evidence  of  Pain.— See  No.  44. 

28.  Excessive  Verdict.— See  Nos.  20,  43. 

29.  Forfeiture  of  Riglit  of  Way.— See  No.  11. 

30.  Frigfitening  a  Team. — See  Nos.  59,  60. 

31.  Injunction — Appropriation  of  Land. — Makine  a  sur> 
vey  for  a  switch,  wnich  if  built  would  injure  plaintiff, 
did  not  authorize  a  temporary  injunction,  as  it  did 
not  appear  that  defendant  intended  to  appropriate 
the  ground  illegally.    Hurd  v.  Railway  Co 83 

32.  Defendant  had  a   right  to   enter   plaintiff's 

ground  with  a  view  of  selecting  the  most  advan- 
tageous route.    Id ,86 

33.  Mere  apprehension  or  a  possibility  of  wrong 

and  injury  is  ordinarily  not  enough  to  warrant  an 
injunction,  but  there  should  be  at  least  a  prol)ability 

of  wrongful  action  and  irreparable  injury.    Id. 84 

34.  Injunction— Jurisdiction. — A  suit  to  enjoin  the  clos- 
ing of  an  undergrade  crossing  of  a  railroad  operates 
in  persoTiam,  and  is  not  one  of  those  required  to  be 
brought  in  the  county  in  which  the  subject  of  the 
action  is  situated.    Railway  Co.  v.  Wynkoop 590 

35.  This  is  not  an  action  to  recover  real  property, 

nor  for  the  determination  of  an  interest  therein.    Id.,  592 

36.  Injury  at  Crossing. — It  is  error  to  sustain  a  de- 
murrer to  evidence,  or  to  direct  a  verdict,  unless  it 
can  be  said  that  the  adverse  party  has  failed  to  intro- 
duce any  substantial  evidence  in  support  of  a  vital 
point  in  his  case.    Avery  v.  Railroad  Co 563 

37.  Injury  by  Fire. — In  an  action  for  damages  resulting 
from  a  nre  started  by  defendant's  engine,  judgment 
for  defendant  affirmed.    Bishop  v.  Railway  Co 761 

38.  A  railway  company  held  liable  for  the  burn- 
ing of  a  building  through  the  negligence  of  its  em- 
ployees in  setting  out  a  fire  to  clear  the  company's 
right  of  way.    Railway  Co.  v.  Fithian 784 

39.  Injury  to  Employee. — Before  an  employee  can  re- 
cover for  injuries  resulting  from  a  defective  appliance 
on  a  locomotive,  of  which  the  company  had  no  actual 
loiowledge,  he  must  show  that  it  had  existed  for  such 
a  lengrth  of  time  that  the  company  should  have  dis- 
covered and  remedied  it.    Railway  Co.  v.  Dorr 486 

40.  Where  a  second  effort  to  obtain  a  specific 

answer  failed,  it  is  not  to  be  presumed  that  a  oetter 
result  would  have  been  obtaineid  by  still  other  efforts; 
nor  did  the  defendant  waive  its  right  to  object  to 
the  finding  by  failing  to  request  to  have  the  effort 
repeated.    Id. 487 

41.  There  was  a  findine  that  the  injury  would 

not  have  occurred  but  for  the  defect;  tiiat  wie  com- 
pany had  no  actual  loiowledge  of  its  existence;  that 
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it  had  existed  "for  some  time  previous  to  the  acci- 
dent." Held  that  the  latter  finding  is  too  indefinite 
to  support  a  recovery.    Id 486 

42.  —  Plaintiff,  who  was  a  machinist's  helper  and 

was  injured  by  a  chip  which  flew  from  a  steel  chisel, 
assumed  the  risk  of  nis  employment;  and  as  he  was 
a  man  of  maturity,  the  omission  to  warn  him  of  the 
danger  was  not  culpable  negligence.  Jiailway  Co,  v. 
WeUcal  768 

48.  Injury  to  Licensee. — ^Where  the  testimony  war- 
ranted damages  for  physical  and  mental  pain,  loss 
of  time,  and  permanent  injury,  and  the  general  ver- 
dict was  reasonable,  but  in  answer  to  special  ques- 
tions relating  only  to  mental  suffering  the  jury  said 
the  entire  sum  was  allowed  for  that  element,  the  fail- 
ure to  allow  for  other  elements  of  damages  did  not 
indicate  passion  or  prejudice,  and  the  verdict  was 
not  excessive.    Railway  Co.  v.  Wade 359 

44.  Testimony  by  physicians  and  others  of  expres- 
sions of  pain  by  plamtiff  held  admissible.    Id 360 

45.  A  person  while  upon  premises  controlled  by 

an  elevator  company,  with  its  consent,  is  not  a  tres- 
passer as  to  a  railway  company  that  owns  the  land 
upon  which  the  elevator  buildmg  stands.  Railway 
Co,  V.  Taylor 482 

46. Held  that  contributory  negligence  was  not  a 

good  defense  to  an  action  for  injuries  to  one  licensed 
to  be  upon  property  controlled  by  an  elevator  com- 
pany but  owned  by  the  defendant.    Id 482 

47. We  do  not  understand  it  to  be  the  duly  of  a 

Serson,  when  rightfully  in  a  place,  which  under  or- 
inary  circimistances  is  safe,  to  anticipate  danger 
which  arises  from  the  negligence  of  another.    Id 485 

48.  Injury  to  Passenger. — When  the  facts  upon  which  a 
question  of  negligence  depends  are  in  dispute,  the 
question  is  one  to  be  answered  by  the  jury.  Rail- 
road Co,  V,  Brown 233 

49.  Where  the  facts  are  not  in  dispute,  and  only 

one  inference  or  deduction  is  to  be  drawn  from  them, 
they  present  a  question  of  law  for  the  court.    Id 233 

50.  When    a   passenger-train    is   approaching   a 

station,  and  after  the  brakemen  have  called  the  name 
of  the  station,  it  is  not  negligence  for  the  trainmen  to 
open  the  side  door  and  floor  door  of  a  vestibule  and 
leave  them  while  open  till  the  station  is  reached.    Id,,  238 

51.  Where   there   are   no   witnesses   to   a   death 

which  occurs  to  a  passenger,  and  circumstances  are 
sufficient  to  justify  the  conclusion  that  the  cause  of 
the  death  was  wrongful,  the  jury  may  infer  ordinary 
care  on  the  part  of  the  injured  person  from  the  in- 
stinct of  sell-preservation.    Id 235 

52. In  an  action  for  injury  to  a  passenger  it 

was  not  shown  that  a  running  of  the  train  at  an  il- 
legally high  rate  of  speed  contributed  to  the  accident. 
Id. 236 
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53.  Injury  to  Pedestrian. — ^In  a  personal-injury  case, 
where  the  inference  of  contributory  ne«:lifi:ence  seoned 
justifiable,  plaintiff's  evidence  in  rebuttal  was  not 
subject  to  the  objection  that  it  based  one  presump- 
tion upon  another.    Railway  Co.  v.  Briekell 274 

54,  Where  plaintiff's  evidence  was  demurred  to  <m 

the  ground  of  contributory  negligence,  the  demurrer 
was  properly  overruled.    Id 274 

55. An  instruction  as  to  the  burden  of  provine 

contributory  negli^^ce  was  proper  when  considered 
with  other  mstructions  given.    IcL 278 

56.  Injury  to  Stock  in  Transit. — A  stipulation  in  a 
shippmg  contract  that  written  notice  of  a  claim 
should  precede  a  recovery  for  any  injury  to  stock  dur- 
ing transportation  does  not  appl^r  to  damages  such 
as  loss  of  market  or  depreciation  m  the  maricet  price 
occasioned  by  the  carrier's  delay.  Railway  Co.  v. 
Poole 466 

56a.  It  does  apply  to  shrinkage  in  weight.    Id....  468 

57.  Agreements  of  this  character  are  viewed  with 

some  strictness  by  the  law,  and  unless  the  exemption 
from  liability  is  clearly  e^ressed  it  should  not  be 
allowed.    Id 468 

58.  Tlie  character  of  the  shix)ment  required  the 

carrier  to  transport  the  cattle  with  reasonable  dis- 
patch.  Id 469 

59.  Injury  to  Traveler. — ^Where  a  private  road  crosses 
a  railroad-track  bv  means  of  a  subway,  the  omission 
to  give  warning  of  the  approach  of  a  train  affords  no 
ground  of  Recovery  for  mjuries  by  one  whose  horse 
was  frightened  by  a  passing  train  after  he  had  driven 
through  the  subway  and  was  traveling  on  a  road 
parallel  with  the  track.    Railroad  Co.  v.  Morrison. . .  265 

60.  The  non-liability  of  the  companv  is  not  af- 
fected by  the  fact  that  the  place  where  the  plaintiff's 
horse  was  frightened  was  one  of  peculiar  danger  be- 
cause the  road  was  confined  in  a  narrow  lane  by  a 
barbed-wire  fence.     Id 265 

61.  Injury  to  Trespasser. — A  trespasser  upon  a  rail- 
road-track who  took  no  precautions,  and  was  injured, 
held  guilty  of  contributory  negligence  which  barred 

a  recovery.    Limb  v.  Railroad  Co 220 

62.  Lien  Extinguisfied.— See  Nos.  66,  67. 

68.  Non-delivery  of  Freiglit. — Where  goods  consigned  by 
the  owner  to  an  agent  were  delayed  in  transit  and 
converted  by  the  carrier  the  consignee  had  such  a 
special  interest  that  he  could  maintain  an  action  for 
the  value  of  the  property.  Railway  Co.  v.  Implement 
Co 295 

64.  The  consignee  holds  the  amount  recovered  in 

trust  for  the  owner  after  deducting  his  commi^ion. 

Id 295 

65.  The  consignee  is  always  presumed  to  have 

the  necessarjr  ownership  to  sue  in  conversion  until 
the  contrary  is  shown.    Id. 299 
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66.  Where  the  damages  caused  by  the  delay  in 

transit  exceed  the  amount  of  the  freight  bill  the  con- 
signee may  demand  the  delivery  without  payment  of 
the  freight.  A  refusal  to  deliver  amounts  to  a  con- 
version.   Id 296 

67.  In  such  a  case  the  carrier's  lien  is  extin- 
guished.   Id, 802 

68.  Common  carriers  are  supposed  to  take  notice 

of  such  natural  events  as  are  familiar  to  ordinary 
people.    Id 295 

69.  A  carrier  deemed  to  have  had  notice  that  ma- 
chines consigned  were  for  immediate  sale  and  that  a 
delay  in  delivery  until  after  the  thrashing  season 
would  defeat  the  purpose  of  the  shipment,    id 295 

70. In  an  action  by  a  consignee  who  had  sold 

goods  upon  commission  which  had  been  delayed  in 
transit  and  converted,  the  measure  of  damages  was 
the  price  at  which  the  goods  had  been  sold.    Id. 295 

71.  Notice  of  Claim.— See  Nos.  56-58. 

72.  Notice  of  Defective  Appliance. — See  Nos.  39-41. 

73.  Notice  of  Effect  of  Non-delivery. — See  Nos.  58,  68, 
69. 

74.  Omission  to  Give  a  Signal. — See  Nos.  59,  60. 

75.  Opening  Train  Vestibule. — See  No.  50. 

76.  Place  of  Peculiar  Danger. — See  Nos.  59,  60. 

77.  Reservation— Right-of-way  Contract.--See  Nos.  12, 
18. 

78.  Taxation  for  Public  improvements. — See  "CiTlBS 
AND  City  Officebs,"  19,  20. 

79.  Violation  of  Speed  Ordinance. — See  Nos.  24,  52. 

80.  Waiver— Specific  Findings. — See  No.  40. 
RAPE — See  "Criminal  Law." 

REAL  PARTY  IN  INTEREST— See  "Attorneys." 

REASONABLE  DOUBT— See  "Criminal  Law." 

REBUTTAL  OP  CONTRIBUTORY  NEGLIGENCE— See 
"Evidence." 

RECLAMATION  OF  SUBMERGED  LAND— See  "Wa- 
ters AND  Water  Companies.'' 

RECOGNIZANCES— See  "Bonds,"  1,  2;  "Damages,"  66. 

RECORD— See  "Practice,  District  Court,"  12-17,  32.  98; 
"Practice,  Supreme  Court,"  29,  81,  82,  86;  "Taxa- 
tion," 35,  40. 

RECOUNT  OP  BALLOTS— See  "Elections." 

RECOVERY  OF  CONVICT'S  ESTATE— See  "Trusts  and 
Trustees." 

RECOVERY   OF   MONEY   FROM   AGENT— See  "Pan- 

TION." 

RECOVERY  OF  REAL  PROPERTY— See  "Descents  and 
Distributions." 

58-78  KAN. 
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RECOVERY  PRO  TANTO— See  "Contoacts." 
REDEMPTION— See  "Mobtcagbs." 
REENACTMENT — See  "Statutory  Constbuction.** 
REPIUNG  OF  ACCUSATION— See  "Jubisdiotion." 
RELEASE — See  "Suretyship  and  Guaranty;"  "Nbooti- 

ABLB  iNSTRUBfENTS/'  9. 

RELICTION — See  "Waters  and  Water  Companies." 

RENTS  AND  PROFITS  —  See  "Suretyship  and  Guar- 
anty," 17;  "Practice,  District  Court,"  59;  "Prac- 
tice, Supreme  Court,"  44. 

REOPENING  CASE— See  "Practice,  District  Court." 

REPEAL  OP  A  STATUTE— See  "CoNarriTUTiONAL  Law;" 
"Statutory  Construction." 

REPORT  OF  APPRAISERS  — See  "RiACTKS,  SunraiE 
Court." 

REPRESENTATIONS    (FRAUDULENT)— See   'TEnsur- 

ANCE." 

RESCISSION  OF  CONTRACT— See  'aNSURANCB." 

RESERVATION  IN  A  CONTRACT— See  "Raiuwads,"  12,. 
13. 

RESIDENCE  OF  ASSIGNEES— See  "Taxation." 

RES  JUDICATASm  "Judgmihwb." 

RESTRAINING  ORDER— See  "Practice,  Dumact  Court." 

RESTRICTING  COMPETITION— See  "Contracts." 

RESTRICTIVE  INDORSEMENT— See  "Negotiable  In- 
struments." 

RESULTING  TRUST— See  "Mortqaots." 

RETROSPECTIVE  STATUTE  — See  "Constitutional 
Law." 

RETURN  (SHERIFF'S)— See  "Office  and  Officers." 

REVIEW— See  "Practice,  Supreme  Court." 

REVOCATION  OF  CONSENT— See  "Wills,"  2. 

RIGHT  OF  WAY— See  "Railroads,"  U-13,  88. 

RIPARIAN  OWNERS— See  "Waters  and  Water  Com- 
panies." 

ROADS— See  "Highways." 

RULE  AGAINST  PERPETUITIES— See  **WlLLa" 
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SALES: 

1.  Administrator's  Sale. — See  "Judicial  Sales." 

2.  Commission. — See  "Agency;"  "Monopolies,"  2-4. 

3.  Conveyances.— See  "Conveyances." 

4.  Execution  Sale.^See  "Judicial  Sales,"  10,  12. 

5.  Foreclosure  of  Mortgage. — See  "Mortgages." 

6.  Guardian's  Sale.---See  "Judicial  Sales." 

7.  Personal  Property. — See  "Contracts;"  "Fraud,"  16. 

8.  Real  Property. — See  "Contracts." 

9.  Tax  Sale.— See  "Taxation,"  8-11. 

SALOON-KEEPER— See  "Intoxicating  Liquors." 
SATISFACTION-rfiae  "Judgments." 

SCHOOLS  AND  SCHOOL-LAND: 

1.  Admission  ol  a  Minor— Mandamns. — A  father  whose 
minor  child  is  living  with  him  may  maintain  an  ac- 
tion in  mandamus  in  his  own  name  to  compel  a  board 
of  education  to  admit  his  child  to  the  public  school. 
Catrtwrigkt  v.  Board  of  Education 82 

2.  Bribery. — See  "Criminal  Law." 

3.  Forfeiture. — Where  the  return  upon  a  notice  of 
default  in  payment  on  a  school-land  contract  fails 
to  show  that  it  was  served  ui>on  "all  persons  in  pos- 
session of  the  lands"  such  service  is  defective,  and  will 
not  support  a  fozfeitore.    Pharea  v.  Gleaaon 604 

4.  Separate  Schools. — In  the  absence  of  a  statute  a 
board  of  education  of  a  city  of  the  second  class  has 
no  right  to  establish  separate  public  schools  for  white 
and  colored  children,  or  to  exclude  a  pupil  for  the 
reason  only  that  such  pupil  is  colored.     Vartwright 

V,  Board  of  Education .' 82 

SEAL  OP  COUNTY— See  "Taxation." 

SECOND  EEVIEW— See  "Practice,  Supreme  Court." 

SECOND  SALE— See  "Mortgages." 

SECRETARY   OF   A   CORPORATION  —  See   "Corpora- 
tions," 1. 

SEDUCTION--See  "Evidence." 

SELF-SERVING  DECLARATIONS— See  "Evidence." 

SEPARATE    ESTATE,    TRADE    OR    BUSINESS  — See 
"Husband  and- Wife,"  13. 

SEPARATE  PETITIONS  (FILING)— See  "Practice,  Dis- 
trict Court." 

SEjPARATE  schools — See  "Schools  and  School-land." 

SERVICE  OF  PROCESS — See  "Jurisdiction;"  "Injunc- 
tion," 4. 

SERVICES  BY  PLAINTIFF'S  FAMILY— See  "Damages." 

SET-OFF— See  "Negotiable  Instruments." 
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SETTING  ASIDE— See  "JuDGMENra" 

SETTLEMENT  OP  CASE-MADE— See  "Jurisdiction." 

SETTLEMENT  OF  SUIT— See  "Attorneys,"  33,  34,  89. 

SHERIFF— See  "Office  and  Officers." 

SHRINKAGE  IN  WEIGHT— See  "Railroads." 

SIGNAL  (OMISSION  TO  GIVE)— See  "Railroads." 

SIGNATURE— See  "Petition." 

SPECIAL  FINDINGS— See  "Jury  and  Jur<«s." 

SPECIAL  INTEREST— See  "Agency." 

SPECIAL  LAW— See  "Constitutional  Law." 

SPECIFIC  PERFORMANCE— See  "Contracts." 

SPECIFIC  PLEA— See  "Answer." 

SPEED   ORDINANCE    (VIOLATION   OF)— See  "Rail- 
roads." 

SPEEDY  TRIAL  (RIGHT  TO)— See  "Criminal  Law." 

STATE-^See  "Parties,"  1,  2:  "Criminal  Law,"  87;  "Evi- 
dence," 16,  17,  115;  "Surveys  and  Boundaries." 

STATUTE  (AMENDMENT  OR  REPEAL)— See  "CoNsn- 
TUTiONAL  Law." 

STATUTE     (MULTIFARIOUS)— See    "Constitutional 
Law." 

STATUTE  OF  FRAUDS— See  "Fraud." 

STATUTE  OF  LIMITATIONS— See  "Limitation  of  Ac- 
tions." 

STATUTE    (PARTIAL  INVALIDITY)— See  "Constitu- 
tional Law." 

STATUTE  (PROSPECTIVE)— See  "Statutory  Construc- 
tion.'^ 

STATUTE    (RETROSPECTIVE)— See  "Constitutional 
Law." 

STATUTES  CITED,  CONSTRUED,  OR  APPLIED: 
Constitution  of  Kansas: 
Art.   2,  1 16 — amendment  or  repeal  of  statute 722,  723 

2,  1 17 — general  laws — ^uniform  operation...^...  724 

3,  |§  1,  3 — ^jurisdiction — supreme  court 616 

3,  I  8 — ^jurisdiction — appointment  of  a  guardian,  642 

11,  I  4— diversion  of  a  tax 506,  609 

12,  1 1 — special  act — corporate  powers 724 

15,  §§  6,  d;— homestead— 4narried  women's  rights. .     18 

Bill  of  Rights: 

§  10 — right  to  speedy  trial 695 

Laws  of  1855: 
Ch.  129,  art  8,  |§  15, 17 — grand  Jurors— testimony.  .702,  703 
129,  art  6,  §  17 — new  trial — criminal 162 

Laws  of  1859: 

Ch.  27,  §  189— new  triid — criminal 162 

94 — ^married  women's  rights , 11,    18 

94,  §  2 — married  womwi's  contracts 11 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Con- 

TINUED: 

Laws  op  1888: 

Ch.  124,  §§5, 26 — ^powers  of  railroad  commissioners 171 

Laws  of  1889: 

Ch.  257 — agreements  in  restraint  of  trade 844 

Laws  of  1891: 

Ch.  158— dealing  in  live  stock — combination 848,  344 

Laws  of  1897: 

Ch.  265— antitrust  law 348,  344 

Laws  of  1898: 

Ch.  23,  §  18 — ^proceedin^  in  error — limitation 255,  256 

29-— railroad  commissioners'  act — repeal 171 

Laws  of  1899: 

Ch.  101 — county  printer 70 

130— ^ity  court  of  Wichita — ^Judge  'pro  tern 419 

Laws  of  1901: 

Ch.  286,  §  37 — ^powers  of  railroad  commissoners 171 

392 — collection  of  delinquent  taxes 502,  503 

Laws  op  1905: 

Ch.   68 — attorney's  lien 105 

112 — ^tax  bills:— street  improvements. 722,  724 

167, 1 8 — Gove  county— <;ourt-house 506,  507 

"  320, 1 1 — ^filing  transcript  or  case-made. 30 

320,  §  4 — case-made— settlement 238,  239 

334— injunction 493 

Compiled  Laws  of  1862: 

Ch.   3?,  §  189— new  trial — criminal 162 

141 — ^married  women's  rights 11 

141,  §  2 — ^married  women^  contracts 11 

General  Statutes  op  1868: 

Ch.  62 — ^married  women's  rights 11,  15,  19 

62,  |§  1-4— married  women's  rights 8 

62, 1 2 — ^married  women's  contracts. 11 

82, 1 210 — new  trial— <;riminal 162 

119, 1  3— common  law 19 

General  Statutes  op  1901: 

§  92— right  to  speedy  trial 695 

134 — amendment  or  repeal  of  statute 722,  723 

135 — general  laws — ^uniform  operation 724 

148,  150 — ^jurisdiction — supreme  court 616 

155 — ^jurisdiction — appointment  of  a  guardian 642 

205 — diversion  of  a  tax. 506,  509 

210 — special  act — corporate  powers 724 

232,  235— homestead— married  women's  rights 18 

395 — attorney's  lien 105 

398— disbarment  of  attorneys 748 

401 — disbarment  of  attorneys 752 

403— disbarment  appeal — record 610,  611 

730 — paving— petition — procedure  196,  203,  574 

733 — ^petition  for  paving — final  determination 574 

747— contracts    for    public    improvements  —  compe- 
tition   196,  202 

766 — improvement  taxes — objection — limitation 573 

1041 — appeal  from  police  court — ^bond 166 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— CoN- 

TINUED: 

General  Statutes  of  1901 : 

§  1194 — rdease  of  joint  makor.  / 608 

1249 — corporations    495 

1262 — service  of  process — foreign  corporation 113 

1316 — condemnation  proceedings — ^preliminary  survey,    86 

1323 — sounding  of  whistle. 267 

1603 — ^powers  of  a  county 71-74 

1605 — ^powers  of  county 71 

1621 — ^powers  of  county  commissioners 71-75 

1646 — ^powers  of  county  commissioners 78,    75 

1924 — district  judge  at  chambers 85 

2081 — embezdement   ! . .  497 

2212— bribery 690,  717 

2219 — information — incest 332 

2301 — convict — ^term  less  than  life 177 

2430  et  aeg.^-agreements  in  restraint  of  trade 344 

2439  et  aeg.— dealing  in  live  stock — combination . .  843,  344 
2465 — intoxicating  liquors— consequential  dam- 
ages   312,  315 

3018 — ex«nption8 120,  121 

3299-^-guardian'8  sale 64 

3386 — ^insurance 179 

3580 — ^proceeding  in  error — ^limitation. 255-257 

3589 — ^fraternal  insurance — ^license  tax 258 

3941 — ^jurisdiction — ^insanity  inquisition,  638,  686,  637,  638 

3945 — ^insanity  inquisition 686,  638,  642 

3948 — insanity  inouisition 636 

3977,  3978 — insanity  inquisition 636 

4019-4022 — ^married  women's  rights 8 

4334 — ^injunction    85 

4431-4436 — actions  defined , 612 

4444 — recovery  of  real  property — ^limitation 65,  469 

470,  477 

4450 — non-resident — statute  of  limitations 367 

4453 — bar — statute  of  limitations 268 

4476 — venue  of  actions — ^real  property. 590,  592,  598 

4488 — service  of  process — foreign  corporation 118 

4504 — service  of  process — foreign  corporation 118,  114 

4522 — ^petition — duplicity 176 

4525 — ^pleading 81 

4526 — demurrer — separate  petitions 94 

4528 — ^answer  264 

4541 — ^petition — signature  178 

4573— pleading 37,  779 

4685 — injunctions — ^temporary  494 

4686 — injunction    88,  85,  416 

4687 — ^injunction   416 

4690 — ^injunction 415,  417 

4700 — injunction    493 

4754— new  trial 284 

4758— new  trial— limitation 160,  161,  168,  164 

4785— witness — immunity  from  process 411 

4926 — surety — subrogation  868,  372 

4949 — execution  sale — second  sale 246 

4966 — proceeding  in  aid  of  execution 373 

4976— district  judge — storing  orders 371 

5019 — ^jurisdiction — suprone  court 280 

5031 — filing  transcript  or  case-made 30 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Con- 
tinued: 
General  Statutes  of  1901 : 

§  6042 — limitation  of  actions — ^proceeding  in  error 81 

5055 — record — correction  of  mistakes 406 

5081 — quieting  title 261 

5082— ejectment— petition  601 

5084— ejectment — ^teiant  in  common 147 

5130— contractor's  bond^-surety 197,  207 

5132  ei  8eq. — divorce. 282 

5233 — ^jurisdiction — ^justice  of  the  peace ', 321 

5352-7ab8tract  of  judgment 371 

5354— appeal  from  justice's  court — bond 166 

5361 — ^renewal  of  civil  appeal  bond 166 

5396— judgment — bar 387 

5521 — ^mformatiim— certainty 332 

5533 — ^grand  jurors — ^testimony 689,  702,  703 

5535 — ^rand  jurors — ^testimony 689,  702,  703 

5545 — mformation 333 

5652 — ^new  trial — criminal 160-164 

5665 — right  to  speedy  trial 694 

5666— right  to  speedy  trial 688,  693,  696,  736,  739 

5718 — ^new  trial — criminal 161-163 

5721 — indictment  quashed — appeal  by  state 695 

5776 — convict';s  estate — ^trustee 177 

5780,  5781 — convict's  estate— trustee 177,  178 

5967 — powers  of  railroad  commissioners 171,  173 

5974 — ^powers  of  railroad  commissioners 168,  169 

5997— ^'railroad  company"  defined. 168,  171,  172 

6356 — forfeiture — school-land 606 

7569 — taxation* 310 

7575— taxation  310 

7599 — duties  of  county  commissioners 74,    75 

7646— taxation  400 

7654— taxation 397,  600 

7680 — ^tax-deed  holder— limitation  of  action 603 

7718  et  aeg.— collection  of  delinquent  taxes 502,  508 

7720— <:ollection  of  delinquent  taxes 504 

7722 — collection  of  delinquent  taxes 505 

7864  et  8«g.— antitrust  law 848-845,  847 

7868-7870— antitrust  law 849 

7874 — antitrust  law — construction 846 

7880 — conveyance — resulting  trust 25,    27 

7956-7958— contest  of  will— limitation 395 

7972 — consent  to  will 896 

8014 — common  law 19 

STATUTORY  CONSTRUCTION: 

1.  Adopted  from  Another  SUte.^The  rule  that  the 
adoption  of  a  statute  from  another  state  includes  the 
construction  of  it  by  the  courts  of  that  state  is  a 
general  one,  to  which  there  are  exceptions.    The  State 

V.  Campbell .- 689 

2.  Where  the  statute  is  not  peculiar  to  the  state 

from  which  it  was  adopted,  but  other  states  have 
substantially  the  same  statute,  which  their  courts 
have  construed  differently,  and  when  the  construction 
placed  upon  it  by  the  courts  of  the  state  from  which 
it  was  adopted  is  opposed  to  the  weight  of  reason  and 
authority,  or  against  the  general  policy  of  our  laws, 
such  construction  will  not  be  followed.    Id. 689 


Digitized  by  LjOOQIC 


920     SUPREME  COURT  OF  KANSAS. 

STATUTORY  CONSTRUCTION— CoNTiNUBD: 

8.  Bad  Qrammar. — The  rule  that  bad  grammar  will 
not  defeat  the  operation  of  a  statute  is  old  and  well 
settled.    Smith  v.  Haney 508 

4.  Constitutional  Law. — ^If  a  statute  be  open  to  two 
inten>retation8,  under  one  of  which  it  would  be  ocm- 
stitutional  and  under  the  other  unconstitutional^  the 
court  will  adopt  the  meaning  consonant  with  vakdity. 

In  re  Bumette 610 

5.  Intoxicating  Liauora. — Persons  engaged  in  a  busi- 
ness prohibited  oy  law,  which  enriches  them  and 
makes  paupers  and  cnminals  of  others*  have  no 
complaint  against  a  liberal  construction  ox  a  statute 
to  make  them  resi>onsible  in  damaees  to  those  injured 

as  a  result  of  the  illegal  traffic.    Ztbold  v.  Rmieer 818 

6.  Jury  and  Jurors. — ^It  was  not  error  to  include  a 
statutory  phrase  in  an  instruction.  This  did  not 
leave  the  construction  of  the  statute  to  the  jury. 
Haines  v.  Goodlander 191 

7.  Partial  Invalidity. — ^When  one  part  of  a  statute  is 
in  contravention  of  the  fundamental  law,  the  in- 
quiry, so  far  as  relates  to  the  effect  of  this  holding 
on  the  remainder,  is  whether  the  legislature  would 
have  passed  such  remaining  and  unobjectionable  por- 
tion without  the  obnoxious  feature.    Smith  v.  Haney,  509 

8.  Power  to  Sue  the  State. — The  rule  is  that  as  stat- 
utes giving  the  |>ower  to  sue  the  state  are  in  deroga- 
tion of  a  sovereign  power  they  should  be  construed 
strictly.    The  State  v.  AppleUm 164 

9.  Prospective  Operation. — Generally,  a  statute  will 
be  construed  as  applving  to  conditions  that  may  arise 

in  the  future.    Douglas  County  v.  Woodward 288 

10.  Punctuation. — ^Punctuation  of  a  statute  is  not  con- 
trolling.   The  State  v.  AppleUm 162 

11.  Reenactment. — ^The  act  limiting  the  power  of  the 
railroad  commissioners  to  roads  operated  by  steam 
was  ^ssed  in  1888.  The  act  was  remodeled  in  1891. 
A  failure  then  to  modifv  the  limitation  indicated  a 
purpose  to  confine  the  board's  jurisdiction  to  that 
originally  given,  notwithstanding  the  modem  use  of 
electricity.    Railroad  Co.  v.  RaUroad  Commieeioners,  172 

12.  Repeal  by  Implication.— The  statute  of  1891  pro- 
hibiting combinations  to  prevent  competition  among 
persons  engaged  in  buying  and  selling  live  stock  is 
superseded  by  the  general  antitrust  law  of  1897,  and 

is  no  longer  m  force.    The  State  v.  Wilson 348 

18.  Retrospective  Operation. — An  act  will  not  be  given 
a  retrospective  operation  unless  the  intenti<m  of  the 
legislature  that  it  shall  so  operate  is  unequivocally 

expressed.    Douglas  County  v.  Woodward 238 

14.  Service  of  Process. — Statutes  which  provide  for 
service  of  process  on  foreign  corporations  should  be 
liberally  construed  for  the  accomplishment  of  th^ 
purpose  intended.    Betterment  Co.  v.  Reeves 114 

STATUTORY  RAPE— See  "Criminal  Law." 

STRANGER  (TITLE  IN)— See  "Ejectbibnt,"  13. 

STREET-RAILWAYS— See  "Railroads,"  5-10,  68-65. 
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SUBMERGED   LANI>--See  '^atbs  and  Wateb  Ck>M- 

PANIBS." 

SUBROGATION— See  "Suretyship  and  Guaranty." 

SUBWAY  CROSSING—See  "Railroads,"  12, 13,  34,  69,  60. 

SUFFICIENCY  OF  EVIDENCE— S*e  "Practice,  Supreme 
Court." 

SUFFICIENCY  OF  VERDICT— See  "Jury  and  Jurors," 
29. 

SUIT  TO  QUIET  TITLE— See  "Title  and  Ownership." 

SUMMARY  OF  ACCOUNTS— See  "Evidence." 

SUMMON  (FAILURE  TO)— See  "Jury  and  Jurors." 

SUMMONS  (TIME  FOR  ISSUING)— See  "Injunction." 

SUPREME  COURT  —  See  "Practice,  Supreme  (3ourt;" 
"Jurisdiction." 

SURETYSHIP  AND  GUARANTY: 

1.  Accountins:  for  Profits. — See  No.  17. 

2.  Action  as:ainst  Qnarantor. — In  an  action  upon  a 
guaranty  of  a  note,  a  finding  that  the  guarantor  in- 
structed the  creditor  to  place  the  note  in  judgment 
was  supported  by  the  evidence.    Crane  v.  Bank 287 

3.  Appeal  Bond. — Upon  an  appeal  from  the  police 
court  the  bond  was  signed  by  the  defendant  alone  and 
approved  by  the  police  judge.  It  Was  error  for  the 
district  jud^e  to  dismiss  the  appeal  because  the  bond 
lacked  the  signature  of  a  sure^.    Ottawa  v,  Johnson,  166 

4.  Capacity  of  Machinery. — In  a  contract  to  sell  mill 
machinery  a  provision,  that  a  guaranteed  capacitv 
shall  be  demonstrated  before  payment  is  not  col- 
lateral, and  <the  test  must  be  made  or  waived  before 
an  action  for  the  price  can  be  maintained.    Ehraam 

V.  Jackman 486 

6.  A  contract  for  the  sale  of  machinery,  held  to 

contemplate  a  mill-run  demonstration  of  the  guaran- 
teed capacitv  as  a  condition  precedent  to  the  payment 

of  the  purchase-price.    Id 486 

6. Where  a  mill  failed  to  develop  a  guaranteed 

capacity  by  reason  of  inferior  wheat  furnished  by 
the  buyer,  he  could  not  claim  the  test  was  conclusive. 
Id. 486 

7.  Where  machinery  sold  imder  a  guaranteed 

capacity  is  used  by  the  buyer,  pending  a  test  he  is 
not  obliged  to  brings  about  and  the  seller  can  delay, 
the  test  is  not  waived  nor  the  seller  relieved  from 
demonstrating  its  capacity,  if  such  use  does  not  vio- 
late the  contract  or  prejudice  the  seller's  rights.    Id,,  486 

8.  Contingent  Offer  to  Pay. — See  No.  19. 

9.  Contractor's  Bond. — Where  a  contract  for  paving  is 
void  for  restricting  competition  in  the  purchase  of 
materials,  all  the  proceedings  are  void,  and  one  fur- 
nishing material  with  knowledge  of  the  facts  consti- 
tuting the  illegality  cannot  recover  against  the  surely 

on  the  contractor's  bond.    Surety  Co,  v.  Brick  Co 197 
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SURETYSmP  AND  GUARANTY— Continued: 

10.  In  an  action  on  a  surety  bond  for  material 

furnished  to  a  ccmtractor  to  pave  certain  streets,  a  de- 
murrer to  the  answer  was  held  to  have  been  improp- 
erly sustained.    Atkin  v.  Coal  Co T68 

11. The  lej^islature  may  require  persons  contract- 
ing to  improve  city  streets  to  give  bonds  executed  by 
some  security  company  authorized  to  do  business 
within  the  state.  Parker-Washington  Co,  v.  Kansas 
City    722 

12.  Contribution.— See  Nos.  14,  15. 

13.  Diligence  of  Creditor. — See  No.  20. 

14.  Payment  of  a  Judgment. — A  surety  who  has  paid 
a  judgment  may  have  the  benefit  of  such  judgmoit, 
not  only  to  compel  repayment  from  the  principal,  bat 
also  to  enforce  contribution  against  other  sureties 
jointly  liable  with  him.    Hon^^  v.  Schram 368 

15.  The  payment  by  one  of  the  sureties  against 

whom  it  was  rendered,  and  the  taking  of  an  assign- 
ment to  himself,  did  not  operate  as  a  satisfaction  of 
the  judgment  against  the  other  judgment  debtors.  /<i.,  368 

16.  Release  of  Guarantor. — See  Nos.  19,  20. 

17.  Sale  and  Purchase  of  Securities. — ^A  surety  who 
converted  securities  into  a  judgment  and  purchased 
at  the  execution  sale,  rented  the  property,  and  sold 
it  to  an  innocent  purchaser,  all  without  the  knowl- 
edge of  the  principal  or  cosureties,  held  accountable 

to  them  for  rents  and  profits.    Page  v.  Hwrper 229 

18.  Subrogation. — See  Nos.  14,  15. 

19.  Tender  of  Payment. — An  offer  by  a  ^piarantor  to 
pay  an  overdue  note,  accompanied  by  a  display  of  the 
money,  did  not  amount  to  a  tender  of  pasrment,  al- 
though the  creditor  said  he  preferred  the  note,  the 
offer  being  contingent  on  the  creditor's  desiring  pay- 
ment.   Crane  v.  Bank 287 

20.  Where  a  principal  offers  to  pay  a  debt  and 

Sayment  is  not  made  by  reason  of  the  creditor's  con- 
uct  the  surety  is  discharged.  This  doctrine  does 
not  apply  when  the  offer  to  pay  is  made  by  the  sur^. 
Id 290 

SURVEYS  AND  BOUNDARIES: 

1.  Mistake.: — Occupancy  of  land  through  a  mistake  as 
to  the  boundary-line  cannot  set  the  statute  of  limita- 
tions to  running  so  as  to  give  title  by  adverse  pos- 
session.   Mathis  V.  Strwnk 596 

2.  Navigable  River. — See  "Waters  and  Water  Com- 
panies." 

3.  Party  Wall. — ^When  there  is  a  dispute  whether  a 
buildmg  stands  wholly  upon  land  of  its  owner,  who 
is  in  peaceable  possession,  he  may  maintain  injunction 
to  prevent  the  adjoining  proprietor  from  using  a  wall 
as  a  party  wall  imtil  the  latter  has  establiflied  his 
right  thereto  in  proceedings  brought  for  that  pur- 
pose.   Mathis  V,  Strunk 596 

4.  State  Boundary. — ^If  a  navigable  river  dividing  two 
states  change  its  position  by  imp^rc^tible  encroach- 
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SURVEYS  AND  BOUNDARIES— Conttnubd: 

ment  or  Feeession,  so  that  the  chanee  cannot  be  de- 
teeted  while  in  operation,  the  bonnoaiy  follows  the 
shifting  thread  of  the  stream.    FowUr  v.  Wood 511 

6.  If  while  at  flood  sta^  the  lands  on  one  side 

of  a  navigable  river  are  visibly  degraded  or  sub- 
merged by  avulsion,  or  a  new  chaimel  is  cut,  Uie 
boundaries  of  the  state  and  riparian  owners  remain 
unchanged.    Id 511 

6. The  title  to  the  bfed  of  a  navigable  river  is 

vested  in  the  state;  private  ownership  in  bordering 
land  extends  only  to  the  river's  marg^,  and  if  the 
position  of  the  stream  change  imperceptibly  the 
boundary  between  the  land  of  the  state  and  that  of 
other  proprietors  follows  the  movement  of  the  river's 
edge.   Id 511 

7.  Trial  by  Jury. — See  "Jury  and  Jurors." 

T. 

TAXATION: 

1.  Assignmeat  of  Certificate. — See  Nos.  38,  42. 

2.  Authentication  of  Deed. — See  No.  39. 

3.  Consideration  Not  Excessive. — See  No.  34. 
^    4.  Consolidation  of  Suits.— See  Nos.  8-10. 

5.  Default  in  Payment. — A  condition  that  a  default  in 
the  payment  of  taxes  should  mature  the  mortgage 
debt  did  not,  upon  such  default,  start  the  statute  to 
running.     Walters  v.  Chance 682 

6.  Delinquent  Taxes. — Delin<)uent  taxes  not  chargeable 
when  the  certificate  is  assigned  are  not  a  lien  upon 
the  land  within  the  meaning  of  the  statute.    Gibson 

V.  Trieler 397 

7. The.  statute  requiring  actions  to  enforce  a 

liability  created  by  statute  to  be  commenced  within 
three  years  has  no  application  to  suits  brought  to  en- 
force tax  liens.    Whitney  v,  Morton  County 502 

8.  In  suits  to  foreclose  a  lien  for  delinquent 

taxes  separate  proceedings  against  individual  tracts 
are  permissible.    Id. 502 

9.  In  many  instances  thtf  e  should  be  a  joinder 

and  the  court  can  so  order,  on  request,  to  aid  in 
minimizing  costs,  unless  controlled  by  some  para- 
mount consideration.    Id. 502 

10.  If  the  action  of  the  county  commissioners  in 

ordering  separate  proceedings  should  result  in  pal- 
pable wrong,  the  court  may  tax  anv  unjust  increase 
m  costs  so  made  to  the  plaintiff.    Id. « 502 

11. In  a  proceeding  to  foreclose  a  tax  lien  the 

district  court  shall  investigate  what  taxes  have  been 
legally  assessed,  and  an  increment  to  taxes  occasioned 
by  a  fraudulent  valuation  should  be  eliminated,    /d.,  502 

12.  Description  in  a  Deed. — See  Nos.  34,  37. 

18.  Dispossession  —  Ejectment  by  Holder. —  See  Nos. 
85,  36. 
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TAXATION— Continued  : 

14.  Diversion  of  a  Tax. — An  act  empowerine  the  com- 
missioners of  Gove  county  to  build  a  court-house  held 
to  authorize  the  use  of  a  part  of  the  general  revenue 
fund.    Smith  v,  Haney 606 

15. Such  provision  is  void  by  reason  of  the  con- 
stitutional provision  forbidding  the  diversion  of  a  tax 
from  the  object  for  which  it  was  levied.    Id, 606 

16. Such  provision  is  so  related  to  the  other  pro- 
visions of  the  act  that  it  cannot  be  said  that  the  1^- 
islature  would  have  passed  an^  of  them  independenuy 
of  this  one,  and  the  entire  act  is  therefore  void.  Id...  506 
.  17.  Exemption. — The  statute  exempting  to  the  head  of 
a  famil^r  necessary  food  for  exempt  stock  does  not 
.  entitle  him  to  claim,  in  the  absence  of  food  for  stock, 
wheat  to  be  sold  to  purchase  such  food.  Vo88  v. 
Gobs • 120 

18.  Fraudulent  Valuation. — See  No.  11. 

19.  General  Fund.— See  Nos.  14-16. 

20.  Qovernment  Lands. — County  clerks  are  required  to 
obtain  from  the  land-offices  abstracts  of  government 
lands  that  have  become  taxable  since  March  of  the 
previous  year.    Kruse  v.  Fairchild 310 

21.  interest.— See  No.  34. 

22.  Lien  for  Taxes.— See  Nos.  6-11,  43»  44. 

23.  LimiUtion  of  Actions.— See  Nos.  7,  36. 

24.  Monthly  Assessments. — See  "Insurance."' 

25.  Notice  to  Owner. — See  No.  37.  • 

26.  Presumption  as  to  Validity.— See  Nos.  40,  41. 

27.  Publication  of  Tax  Lists. — A  contract  for  the  pub- 
lication of  the  personal-property  statements  of  all 
persons  in  the  county  returned  by  the  assessors  held 

to  be  ultra  vires  and  void.    Brown  v.  The  State 69 

28.  Injunction  will  lie  to  prevent  the  payment  of 

the  contract  price.    Id 69 

29.  Public  Improvements. — See  "Cities  Wnd  City  Of- 
ficers." 

30.  Recorded  Five  Years.— See  Nos.  35,  40. 

31.  Residence  of  Assignee. — See  No.  88. 

32.  Seal  of  County.— See  No.  39. 

33.  Tax  Bills. — See  "Cities  and  City  Officers,"  17. 

34.  Tax  Deeds. — A  tax  deed  held  to  be  good  upon  its 
face^  the  description  being  sufficient,  and  the  consid- 
eration not  excessive  when  interest  is  computed  at 
the  rate  in  force  when  the  subsequent  taxes  were  paid. 
Robertson  v.  Lombard 779 

36. Where  a  tax  deed,  valid  on  its  face,  has  betti 

recorded  five  years,  with  the  holder  in  actual  pos- 
session, and  one  claiming  adversely  dispossesses  nim 
by  force,  fraud,  or  stealth,  the  holder  of  the  deed 
may  maintain  ejectment  to  regain  what  was  wrong- 
fully taken  from  him.    Nicholson  v.  Hale 599 

36. The  two-year  statute  of  limitations  has  no 

application  to  such  a  case.    Id 599 
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T  AX  ATION— Ck)NnNxra) : 

37.  The  description  in  a  tax  deed  must  indicate 

the  property  with  reasonable  certainty.  It  must 
afford  the  owner  fair  notice  of  the  tax  levied  a^inst 

his  property.    Deed  held  void.    Kruae  v.  Fairchtld. . .  808 

38.  The  statute  requires  the  counter  and  state  in 

which  the  assi^^ee  of  a  tax-sale  certificate  resides 

to  be  inserted  in  the  deed.    Id 811 

39.  A  recital  in  a  tax  deed  that  the  county  clerk 

had  affixed  the  seal  of  the  county  held  a  sufficient 
authentication.    Id 811 

40.  Where  a  tax  deed  has  been  recorded  more 

f  than  five  years  before  it  is  attacked  all  presumptions 

are  in  favor  of  the  regularity  of  the  prior  tax  pro- 
ceedings.   Gibson  v.  Trialer 897 

41.  Tax  deed   is  not  void  for  the  omission  of 

statutory  recitals  if  by  giving  other  recitals  a  liberal 
construction  it  can  be  decided  that  the  omission  is 
fairly  supplied.     Id '. 897 

42.  Delinquent  taxes  not   chargeable  when   the 

certificate  is  assigned  are  not  a  lien  upon  the  land 
within  the  meaning  of  the  statute.    Id. 897 

48.  Tenancy  in  Common. — A  part  owner  who  sued  in 
ejectment  allowed  to  enforce  a  lien  for  a  proportion- 
ate share  of  taxes  paid  although  he  had  not  pleaded  a 
claim  for  contribution.    Young  v.  Bigger 149 

44.  A  part  owner  not  in  receipt  of  any  income 

from  the  land,  and  who  has  not  ousted  his  cotenant, 
held  entitled  to  a  lien  for  taxes  paid  in  excess  of  his 
proportion,  which  he  mav  enforce  against  his  co- 
tenant's  grantee  claiming  by  a  quitclaim  deed.    Id., .  146 

45.  Title  and  Ownership. — Redemption  from  a  tax-deed 
holder  and  directing  him  to  quitclaim  to  the  legal 
owner  did  not  conclusively  prove  that  defendant  was 
not  the  owner.    Hall  v,  Davidson 88 

TEMPORARY  INJUNCTION  —  See  "Practice,  Supreme 
Court." 

TENANCY  IN  COMMON— See  "Ejectment,"  9, 10;  "Taxa- 
tion;" "Practice,  Supreme  Court,"  44. 

TENDER  OP  PAYMENT— See  "Suretyship  and  Guar- 
anty." 

TERMINATION  BY  DEATH— See  "Contracts." 

••TERMS  GOOD  FIRMS"— See  "Words  and  Phrases." 

TESTAMENTARY  TRUST-^-See  "Wills." 

TESTIMONY— See  "Evidence." 

TESTIMONY    (WITHDRAWAL    OP)— See    "Practice, 
District  Court." 

TEST  OP  MACHINERY— See  "Estoppel  and  Waiver." 

THREATS  OP  DECEASED — See  "Evidence." 

TIME  OP  THE  ESSENCE— See  "Contracts." 
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TITLE  AND   OWNERSHIP: 

1.  Accretion. — See  "Waters  and  Water  OoMPANffis." 

2.  Action  of  Conversion. — See  **Parties." 

3.  Adverse  Possession. — Occupancy  of  land  through  a 
mistake  as  to  the  boundary-line  cannot  set  the  stat- 
ute of  limitations  to  runnmg  so  as  to  give  title  by 
adverse  possession.    Mathis  v.  Strunk 696 

4.  Where  a  tax  deed,  valid  on  its  face,  has  been 

recorded  five  years,  with  ^e  holder  in  actual  posses- 
sion, and  one  claiming  adversely  dispossesses  him  by 
force,  fraud,  or  stealth,  the  holder  of  the  deed  may 
maintain  ejectment  to  regain  what  was  wrongfully 
taken  from  him.    Nicholson  v.  Haie 599 

5. The  two-year  statute  of  limitations  has  jio 

application  to  such  a  case.    Id. 599 

6. As  a  matter  of  law  the  mere  failure  of  a 

railroad  ccmipanv  fen:  any  fixed  period  to  complete  a 
trade  upon  a  right  of  way  acquired  by  condemnation 
does  not  work  a  forfeiture  of  its  rigms,  ^diere  tJiere 
has  been  no  adverse  possession.  Hamlin  v.  Railway 
Co 565 

7.  After-acquired  Title.— See  ''MOBTQAOBS." 

8.  Alienation.— See  "Mqrtqages,"  6-8. 

9.  Assets  of  Estate. — See  ''Executors  and  Adminis- 
trators." 

10.  Assets— Proceeding  in  Aid  of  Execntion. —  See 
''Judgmbnts,"  as. 

11.  Bed   and   Banics— Navigsible   River. — See  ''Wators 

AND  WATCR  COMPANIBS.^' 

12.  Boundaries. — See  "Surveys  and  Boundaries;"  "Wa- 
ters AND  Water  Companies." 

13.  Colorable  Dispute  as  to  Ownership. — See  "Judg- 
ments," 33. 

14.  Condemnation  Proceedings. — See  "Damages." 

15.  Defense. — It  is  only  where  a  statement  or  admission 
made  to  a  jury  will,  as  a  matter  of  law,  preclude  a 
party  from  recovering  upon  his  cause  or  defense  that 
a  court  has  authority  to  withdraw  it  from  the  jury. 
Hall  V.  Davidson 88 

16.  Descents  and  Distributions. — See  "Descents  and 
Distributions." 

17.  Ejectment. — See  "Ejectment." 

18.  Eminent  Domain.— See  "D^BiAGES,"  22-30. 

19.  Equitable  Owner. — One  claiming  to  be  an  equitable 
owner  held  not  to  be  entitled  to  maintain  an  action 
based  upon  title  to  the  land  for  the  conversicm  of 
crops,    adwards  v,  Sourbeer 227 

20.  Evidence. — Evidence  of  title,  legal  or  equitable,  may 
be  received  in  an  action  of  forcible  detainer  i^en 
necessary  to  determine  the  right  to  possessioti.  Dt- 
neen  v.  Olson 379 

21.  Redemption  from  a  tax-deed  holder  and  di- 
recting him  to  quitclaim  to  the  le^l  owner  did  not 
conclusively  prove  that  defendant  was  not  the  owner. 
Halt  V.  Davidson 88 
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TITLE  AND  OWNERSHIP— CoNWNUiiD : 

22.  Bxecutory  Contract  to  Convey. — ^Where  the  insured 
owns  the  title  to  the  property  insured,  and  makes  an 
executory  contract  to  convey  it,  no  chanf^  has  taken 
place  in  interest,  title  or  possession  within  the  mean- 
ing of  such  forfeiture  clause.     Gamer  v.  Insurance 

Co 128 

23.  Final  Proof. — See  ''Homesteads  and  Exemptions." 

24.  Mortgagee. — See  ''Mortgages;"  "Descents  and  Dis- 
tributions/' 1. 

25.  Mortgagee  in  Possession.— See  "Ejectment." 

26.  P«rty  Wali.>-See  "Surveys  and  Boundaries." 

27.  Pleading. — See  "Practice,  District  Court,"  27. 

28.  PnrclMser  at  Judicial  Sale.— See" Judicial  Sai^s,"  1. 

29.  Quftciain  Deed. — See  "Conyeyances." 

80.  Reclamation  of  Submerged  Land. —  See  "Waters 
and  Water  Companies." 

31.  Reliction.— See  "Waters  and  Water  Companies." 

81a.  Riparian  Owners. — See  "Waters  and  Water  Com- 
panies." 

82.  Suit  to  Qidet  Title. — The  law  does  not  permit  a 
mortgagor  to  quiet  title  against  the  holder  of  his 
mortgage  on  the  naked  ground  that  the  right  to  fore- 
close the  mortgage  has  oecome  barred  by  the  statute 
of  limitations,    uibaon  v.  Johnson 261 

88. Where  a  junior  lien-holder  causes  execution 

to  be  levied  on  real  estate  once  sold  under  foreclosure, 
and  procures  a  sheriff's  deed,  he  acquires  no  title  and 
cannot  complain  of  any  Judgment  rendered  in  a  suit 
by  one  in  possession,  alter  his  right  of  redemption 
had  expired,  to  quiet  title.    GiUe  v,  Enright 245 

84.  Tax  Deed. — See  "Taxation." 

85.  Tenancy  in  Common. — See  "Ejectment,"  9,  10; 
"Taxation;"  "Practice,  Supreme  Court,"  44. 

86.  Title  In  Third  Party.— See  "Ejectment." 
37.  Trial  by  Jury.— See  "Jury  and  Jurors." 

88.  Trustee. — See  "Trusts  and  Trustees." 

89.  Warranty. — See  "Conveyances."  ^ 

TOLLING  THE  STATUTE— See  "Limitation  op  Actions." 

TOWNSHIP  BOARD— See  "Office  and  Officers." 

TRANSACTIONS  BETWEEN  DECEASED  AND  THIRD 
PERSONS— See  "Evidence." 

TRANSCRIPT — See  "Practice,  Supreme  Court,"  2,  11; 
"Judgments,"  47. 

TRESPASS  AND  TRESPASSERS— See  "Railroads,"  61; 
"Practice,  Justice  of  the  Peace,"  1. 

TRIAL  BY  JURY— See  "Jury  and  Jurors." 

TRIAL  (CAUSE  REMANDED)— See  "Jurisdiction." 

TRIAL  DE  NOVO— See  "Jurisdiction." 

TRIAL  (RIGHT  TO)— See  "Criminal  Law." 

TRIAL  (NEW)— See  "Practice,  District  Court." 
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TROVER  AND  CONVERSION— See  "Damages;"  "Prac- 
tice, District  Court,"  27.  ^ 

TRUSTS  AND  TRUSTEES: 

1.  Abuse  of  Trust. — See  No.  3. 

2.  Accounting:. — See  "Suretyship  and  Guaranty,"  17; 
"Agency,"  18. 

3.  Control  of  Court. — ^A  testamentaiy  trustee  is  sub- 
ject to  the  direction  and  control  of  a  court  of  equity, 
though  the  will  provides  that  he  shall  not  report  to 

the  court.    Keeler  v.  Lauer 388 

4.  Discretion  Qlven  Trustee. —  The  large  discretion 
vested  in  a  trustee  did  not  invalidate  the  will.    Id,.  •  388 

5.  Duration  of  Trust. — A  provision  in  the  will  that 
the  trust  is  to  terminate  and  the  estate  vest  in  the 
beneficiaries  within  twenty-one  years,  or  within  the 
common-law  period,  does  not  offend  the  rule  against 
perpetuities.    Id 388 

6.  Misappropriation  of  Funds. — See  "Agency,"  18. 

7.  Recovery  of  Convict's  Estate. — ^Where  an  action  to 
recover  a  convict's  estate  was  brought  in  the  name 
of  a  trustee,  and  the  convict  was  named  as  a  party 
plaintiff,  allegations  referring  to  the  convict's  right 

to  join  were  treated  as  surplusage.    New  v.  Smith. . .  174 

8. An  action  to  recover  property  belonging  to  a 

convict  under  sentence  and  imprisonment  for  a  term 
less  than  life  can  only  be  mamtained  by  a  trustee. 

Id 174 

9.  Resulting  Trust. — Where  one  lends  money  upon 
notes  secured  by  mortgages  on  real  estate,  wmch 
notes  and  mortgages  he  retains  in  his  possession, 
they  are  assets  of  his  estate  upon  his  death  although 
made  payable  to  a  third  person.    Hanrion  v.  Hanrion,    25 

10. A  mortgage  of  real  estate  is  not  a  conveyance 

within  the  meanmg  of  the  statute  which  provides 
that  when  a  conveyance  is  made  to  one  person  upon 
a  consideration  paid  by  another  no  use  or  trust  shall 
result  in  favor  of  the  latter,  but  the  title  shall  v^ 
in  the  former.    Id. 25 

11.  Rule  against  Perpetuities. — See  No.  5. 

12.  Testamentary  Trust. — See  Nos.  3-5. 

13.  Title  to  a  Draft.— The  fact  that  a  draft  charged  to 
have  been  fraudulently  obtained  was  made  payi3>le  to 
defendant  "for  the  use  or'  the  person  alleged  to  have 
been  defrauded  did  not  conclusively  show  that  the 
defendant  acquired  title  to  it  only  as  a  trustee.  The 
State  V.  Wilson 385 

u. 

ULTRA  VIRES  CONTRACTS— See  "Contracts;"  "Cor- 
porations." 

UNIFORM  OPERATION— See  "CoNSTrrunoNAL  Law." 
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V. 
VALUATION   (FRAUDULENT)— See  "Taxation," 
VALUE  (MARKET)— See  "Damages." 
VARLANCE— See  "Evidbncb." 
VENDOR  AND  VENDEE— See  "Contracts." 
VENUE  (CHANGE  OP)— See  "Practice,  District  Court." 

VERDICT  AND  EVIDENCE  — See  "Practice,  Supreme 
Court." 

VERDICT   (DIRECTION  OF)— See  "Practice,  District 

(30URT." 

VERDICT  (EXCESSIVE)— See  "Damages." 

VERDICT  (GENERAL)— See  "Jury  and  Jurors." 

VERDICT  (SUFFICIENCY)— See  "Jury  and  Jurors." 

VERIFICATION— See  "Answer." 

VINDICTIVE  DAMAGES— See  "Damages,"  108. 

VOID  ADMINISTRATOR'S  SALE— See  "Judicial  Sales." 

VOID  PAVING  CONTRACTS— See  "Cities  and  City  Of- 
ficers." 

VOLUNTARY  TESTIMONY— See  "Evidence." 

W. 

WAIVER— See  "Estoppel  and  Waiver." 
WARD — See  "Guardian  and  Ward." 
WARRANTY— See  "Conveyaj^ CBS." 
WATERS  AND  WATER  COMPANIES: 

1.  Accretion.— See  Nos.  7-12,  18,  19. 

2.  Avulsion. — See  Nos.  5,  6. 

3.  Boundaries. — If  a  navigable  river  dividing  two 
states  change  its  position  oy  imperceptible  encroach- 
ment or  recession,  so  that  the  cnanee  cannot  be  de- 
tected while  in  operation,  the  boundary  follows  the 
shifting  thread  of  the  stream.    Fowler  v.  Wood 511 

4.  The  title  to  the  bed  of  a  navigable  river  is 

vested  in  the  state;  private  ownership  in  bordering 
land  extends  only  to  the  river's  margin,  and  if  the 
position  of  the  stream  change  imperceptibly  the 
boundary  between  the  land  of  the  state  and  that  of 
other  proprietors  follows  the  movement  of  the  river's 
edge.   Id. 511 

5. If  while  at  flood  sta^  the  lands  oh  one  side 

of  a  navigable  river  are  visibly  degraded  or  sub- 
merged by  avulsion,  or  a  new  channel  is  cut,  the 
boundaries  of  the  state  and  riparian  owners  remain 
unchanged.    Id. 511 

69— 78  KAN. 
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WATERS  AND  WATER  COMPANIES— Continued: 

6.  If  through  the  deposit  of  alluvion  upon  the 

former  site  or  other  action  of  the  water,  land  sub- 
merged by  avulsion  be  made  to  reappear,  it  may 

be  reclaimed  if  its  identity  can  be  establish^.    I<L,.  512 

7.  New  formations  arising  from  the  bed  of  a 

river  belong  to  the  owner  of  the  bed,  and  new  forma- 
tions added  to  a  bar  or  an  island  in  the  channel  of  a 
river  by  accretion  or  reliction  belong  to  the  owner 

of  the  island  or  bar.    Id 512 

8.  To  effect  a  change  of  boundary,  formations 

resulting  from  accretion  or  reliction  must  be  made 
to  the  contiguous  land,  and  must  produce  an  expan- 
sion of  the  shore-line  outward  from  the  tract  to 
which  they  adhere,    /d. 512 

9.  If  the  owner  of  land,  a  part  of  which  has 

been  submerged,  convey  the  upland  and  retain  title 
to  the  remainder,  the  purchaser,  upon  the  reappear- 
ance of  the  submerged  portion,  can  include  it  within 
his  boundary  only  by  the  process  of  accretion  or  relic- 
tion.   Id 512 

10.  A  riparian  owner  may  protect  his  soil,  se- 
cure accretions,  and  erect  necessary  improvements; 
but  he  may  not  obstruct  the  main  current  so  as  to 
deflect  a  navigable  stream  into  a  new  channel.    Id., .  512 

11.  If  the  channel  of  a  river  separating  main- 
land belonging  to  one  proprietor  and  land  formations 
belonging:  to  another  be  deflected  and  fill  up  so  that 
the  two  bodies  of  land  join,  each  owner  is  entitled  to 
accretions  to  and  relictions  from  his  own  shoi^  If 
the  channel  fill  up  from  the  bottom,  without  accre- 
tions to  or  relictions  from  either  side,  the  boundary 

is  the  center  of  the  original  channel.    Id 512 

12.  Where  partition  proceedings  were  had  upon 

the  theory  that  part  of  the  land  had  washed  away, 
and  allotments  were  made  proportional  to  the  quan- 
tity that  remained,  and  subsequently  the  submerged 
land  reappeared,  the  owners  were  entitled  to  parti- 
tion of  the  undivided  land,  with  its  accretions,  on  the 
equitable  gproimd  of  mistake  as  to  the  existence  of  a 
part  of  the  subject-matter  of  the  former  suit.    Id,, .  613 

13.  If  a  private  owner  grant  land,  bounding  it 

upon  a  river,  the  presumption  that  it  carries  title  as 
far  as  he  owns  is  rebuttable,  the  (juestion  being  one  of 
intention;  and  when  the  intention  is  ascertainable 
from  the  record  of  a  proceeding,  or  the  face  of  an 
instrument,  other  evidence  is  inadmissible.    Id 513 

14.  Conveyance — Tract  Partly  Submerged. — See  No.  9. 

15.  Deflection  of  Stream. — See  Nos.  10,  11. 

16.  Encroachment. — See  Nos.  3,  4. 

17.  Filling  of  Channel  from  Bottom.— See  No.  11. 

18.  island. — It  is  not  necessary  to  give  a  formation  on 
the  bed  of  a  river  a  specific  name  in  ordesr  that  pro- 
prietary rights  may  attach  to  it.    Fowler  v.  Wood. . .  549 

19.  The  ability  to  support  crops  is  not  the  single 

test  of  whether  a  primitive  formation  will  carry  the 
right  to  accretions.     Id 549 
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WATERS  AND  WATER  COMPANIES— Continue): 

20.  Navigable  River.— See  Nos.  8-11. 

21.  Partition  of  Submerged  Land. — See  No.  12. 

22.  Reclamation  of  Submerged  L4ind. — See  Nos.  6,  9, 12. 

23.  Reliction.— See  Nos.  3,  4,  7-11. 

24.  Rights  of  Riparian  Owners. — See  No.  10. 

25.  Title  to  Bed  and  Banks.— See  No.  4. 
WEIGHT  (SHRINKAGE)— See  "Railroads." 
WIFE — See  "Husband  and  Wife." 
WILLS: 

1.  Attestation. — See  Nos.  5,  6. 

2.  Consent. — A  husband's  consent  to  a  will  could  not 

be  revoked  after  his  wife's  death.    Keeler  v.  Lauer. .  396 

3. A  consent  that  a  wife  may  bequeath   and 

devise  more  than  one-half  of  her  property  is  not  to 
be  regarded  as  a  part  of  the  will,  and  it  is  not  neces- 
sary that  it  should  be  admitted  to  probate.    Id 388 

4.  The  law  does  not  require  that  such  consent 

shall  specify  the  particular  property  nor  particularly 
designate  the  will  to  which  tne  consent  applies.    Id, . .  389 

5.  Contest. — An  order  probating  a  will  determines  its 
due  attestation,  execution,  and  validitv,  and  an  in- 
terested person  must  contest  the  will,  if  at  all,  within 
two  years,  unless  under  legal  disability.    Id 388 

6.  A  creditor  of  an  heir  who  claims  that  the  de- 
vised property  has  passed  to  the  heir  occupies  no 
better  position  than  the  heir  himself.    Id 388 

7.  Discretion  Given  Trustee.— See  No.  11. 

8.  Execution. — See  Nos.  5,  6. 

9.  Probate.— See  Nos.  3-6. 

10.  Rule  against  Perpetuities.— See  No.  13. 

11.  Testamentary  Trust. — The  large  discretion  vested 
in  a  trustee  did  not  invalidate  the  will.  Keeler  v, 
Lauer 388 

12.  A    testamentarv    trustee    is    subject    to    the 

direction  and  control  of  a  court  of  equity,  though  the 
will  provides  that  he  shall  not  report  to  the  court. 

Id 388 

13.  A  provision  in  the  will  that  the  trust  is  to 

terminate  and  the  estate  vest  in  the  beneficiaries 
within  twenty-one  years,  or  within  the  common-law 

.  period,  does  not  offend  the  rule  against  perpetuities. 
Id 388 

WITHDRAWAL  OF  A  DEFENSE— See  "Practice,  Dis- 
trict Court." 

WITHDRAWAL  OF  TESTIMONY— See  "Practice,  Dis- 
trict Court." 

WITNESSES— See  "Evidence." 

WORDS  AND  PHRASES: 

1.  "Alienation.** — A  mortgage  in  this  state,  being 
merely  security  for  a  debt,  conveys  no  title  and  is 
not  an  "alienation**  within  the  meaning  of  the  stat- 
utes of  the  United  States.    Stark  v.  Morgan 453 
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WORDS  AND  PHRASES— Ck)NTiNUED: 

2. A  mortgage  made  by  a  homestead  claimant 

prior  to  final  proof,  for  any  purpose  not  intended  to 
transfer  title  iii  evasion  of  the  statute,  is  not  void 
nor  contrary  to  law.    Id 468 

8. Such  a  mortgagor,  after  acquiring  title  from 

the  government,  will  be  estopped  from  defeating  the 
enforcement  of  the  mortgage  lien.  His  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee.   Id. 458 

4.  "F.  O.  B.  Cars.'* — Under  an  agreement  to  sell  mer- 
chandise "f.  o.  b.  cars,"  it  is  not  the  duty  of  ttie 
buyer  to  furnish  the  cars.  HutBt  v.  Manufacturing 
Co 422 

5. The  phrase  "f.  o.  b.  cars"  means  that  the 

seller  will  do  all  that  is  required  to  accomplish  the 
consignment  and  shipment  of  the  goods  free  of  ex- 
pense to  the  buyer,    id 422 

6.  The  courts  will  take  judicial  notice  of  the 

meaning  of  the  words  "f.  o.  b.  cars."    Id. 426 

7.  "For  the  Use  of.'^— The  fact  that  a  draft  charged  to 
have  been  fraudulently  obtained  was  made  payable 
to  defendant  ''for  the  use  of"  the  person  alleged  to 
have  been  defrauded  did  not  conclusively  show  that 
the  defendant  acquired  title  to  it  only  as  a  trustee.  ^ 
The  State  u,  Wilson 886 

8.  "Interest." — The  word  "interest"  in  a  clause  for- 
feitin^f  an  insurance  policy  for  any  change  in  "inter- 
est, title  or  possession"  applies  only  where  the  in- 
sured owns  and  insures  an  interest  less  than  title. 
Gamer  v.  Insurance  Co 127 

9. Where  the  insured  owns  the  title  to  the  prop- 
erty insured,  and  makes  an  executory  contract  to  con- 
vey it,  no  change  has  taken  place  in  interest,  title  or 
possession  within  the  meaning  of  such  forfeiture 
clause.    Id. .^ 128 

10.  A  party  pleadine  a  forfeiture  must  make  it 

clear  that  a  forfeiture  hais  taken  place;  he  cannot 
speculate  upon  what  a  court  of  equity  would  do  in 

a  given  case,  or  anticipate  its  decrees.    Id. 181 

11.  "Managing  Agent. "~A  managing  agent  within  the 
meaning  of  the  term  of  the  statute  providing  for  the 
service  of  summons  upon  a  managing  agent  of  a  for- 
eign corporation  defined.    Betterment  Co.  v.  Reeves. .   107 

12.  "Railroad  Company." — In  defining  "railroad  com- 
pany" to  mean  a  road  operated  by  steam,  the  statute 
forbids  such  term's  bein^  construed  to  include  a  road 
operated  only  by  electricity,  except  where  such  inten- 
tion mav  be  expressly  manifested.  Railroad  Co.  v. 
Railroad  Commissioners   168 

13.  "Terms  Good  Firms." — The  words  "terms  good 
firms,"  in  making  a  contract,  construed  to  mean  the 
weighing  of  the  produce  by  responsible  business  men. 
It  was  a  condition  the  law  would  have  implied.  Ben- 
nett V.  Cummings 668 


A 


'lly  .  (^  ^fC' 


Digitized  by  CjOOQIC 


Digitized  by  VnOOQ IC 


Digitized  by  VnOOQ IC 


Digitized  by  VnOOQ IC 


